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��� ,Q� WKLV� DSSHDO��ZH� DUH� FRQIURQWHG� ZLWK� D� KRVW� RI� FRQVWLWXWLRQDO

FKDOOHQJHV� WR� WKH� UHFHQWO\� DPHQGHG� -XYHQLOH� $FW�� ��� 3D�&�6�$�� ��

�������� �³WKH� $FW´��� � %HFDXVH� ZH� ILQG� WKDW� QRQH� RI� WKH� FODLPV

ZDUUDQWV�WKDW�ZH�VWULNH�WKH�$FW�RQ�FRQVWLWXWLRQDO�JURXQGV��ZH�DIILUP�

��� $W� DJH� VHYHQWHHQ�� $SSHOODQW� ZDV� FKDUJHG� ZLWK� DUPHG� UREEHU\

DQG�UHODWHG�RIIHQVHV���3XUVXDQW�WR�WKH�WHUPV�RI�WKH�$FW��KLV�FDVH�ZHQW

GLUHFWO\� WR� FULPLQDO� FRXUW�� ZKHUH� KH� KDG� WKH� RSWLRQ� RI� UHTXHVWLQJ

WUHDWPHQW�ZLWKLQ� WKH� MXYHQLOH� V\VWHP� DQG� WKH� EXUGHQ� RI� HVWDEOLVKLQJ

WKDW�KH�ZDV� HQWLWOHG� WR� VDPH�� � 7KLV� SURFHVV� RI� ³GHFHUWLILFDWLRQ´� IURP

FULPLQDO� FRXUW� WR� MXYHQLOH� FRXUW� ZDV� IRU� GHFDGHV� RQO\� DSSOLFDEOH� WR

PXUGHU�FDVHV��KRZHYHU��WKH������DPHQGPHQWV�WR�WKH�$FW�QRZ�SURYLGH
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WKDW� DQ\� MXYHQLOH� RYHU� WKH� DJH� RI� ILIWHHQ�ZKR� KDV� FRPPLWWHG� RQH� RI

VHYHUDO�HQXPHUDWHG�FULPHV��DQG�XWLOL]HG�D�GHDGO\�ZHDSRQ�GXULQJ�WKDW

FRPPLVVLRQ��LV�WR�EH�WULHG�LQ�FULPLQDO�FRXUW�XQOHVV�KH�FDQ�HVWDEOLVK�E\

D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH� WKDW� D� WUDQVIHU� WR� MXYHQLOH� FRXUW

ZRXOG� VHUYH� WKH�SXEOLF� LQWHUHVW�� � ��� 3D�&�6�$�� ��� ������������ � 7KLV

UHEXWWDEOH� SUHVXPSWLRQ� RI� WUHDWPHQW� DV� DQ� DGXOW� QRZ� H[WHQGV� WR� D

YDULHW\� RI� FULPHV�� LQFOXGLQJ� UDSH�� LQYROXQWDU\� GHYLDWH� VH[XDO

LQWHUFRXUVH�� DJJUDYDWHG� DVVDXOW�� UREEHU\�� NLGQDSSLQJ�� YROXQWDU\

PDQVODXJKWHU�DQG�FRQVSLUDF\�WR�FRPPLW�DQ\�RI�WKHVH�FULPHV��

��� $V� KH� GLG� LQ� WKH� WULDO� FRXUW�� DSSHOODQW� PDNHV� D� VHULHV� RI

FRQVWLWXWLRQDOO\� EDVHG� DUJXPHQWV� UHJDUGLQJ� WKH� DPHQGHG� $FW¶V

FRQVLGHUDEO\� ZLGHU� QHW�� � :H� EHJLQ� E\� QRWLQJ� WKDW� ³GXO\� HQDFWHG

OHJLVODWLRQ�FDUULHV�ZLWK�LW�D�VWURQJ�SUHVXPSWLRQ�RI��FRQVWLWXWLRQDOLW\�DQG

WKLV�SUHVXPSWLRQ�ZLOO�QRW�EH�RYHUWXUQHG�XQOHVV� WKH� OHJLVODWLRQ�FOHDUO\�

SODLQO\� DQG� SDOSDEO\� YLRODWHV� WKH� FRQVWLWXWLRQ�´� &RPPRQZHDOWK� Y�

6ZLQHKDUW������3D����������������$��G�������������������³7KH�SDUW\

VHHNLQJ� WR� KDYH� D� OHJLVODWLYH� HQDFWPHQW� GHFODUHG� XQFRQVWLWXWLRQDO

EHDUV�D�KHDY\�EXUGHQ�´��,G����3D��&�6�$������������

����������������������������������
��(YHQ�LI�WKH�PLQRU�GRHV�QRW�XVH�D�GHDGO\�ZHDSRQ�LQ�WKH�FRPPLVVLRQ�RI
DQ�HQXPHUDWHG�RIIHQVH��KLV�FDVH�LV�VHQW�GLUHFWO\�WR�FULPLQDO�DGXOW�FRXUW
LI� KH� SUHYLRXVO\� KDV� EHHQ� DGMXGLFDWHG� GHOLQTXHQW� RI� RQH� RI� WKH
HQXPHUDWHG�FULPHV������3D��&�6�$������������LLL��
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��� 1RW� VXUSULVLQJO\�� D� QXPEHU� RI� DSSHOODQW¶V� FODLPV� KDYH� EHHQ

FRQIURQWHG� DQG� UHVROYHG� E\� RXU� VXSUHPH� FRXUW� LQ� WKH� FRQWH[W� RI

PXUGHU� FDVHV�� � $SSHOODQW� DUJXHV� WKDW� WKRVH� FDVHV� KDYH� ³OLPLWHG

DSSOLFDELOLW\´�LQ�WKLV�FDVH���:H�GLVDJUHH���7R�WKH�H[WHQW�WKDW�WKH�PXUGHU

FDVHV�VHW�IRUWK�WKH�VWDQGDUG�E\�ZKLFK�VSHFLILF�FRQVWLWXWLRQDO�FKDOOHQJHV

VKRXOG� EH� FRQVLGHUHG�� ZH� ILQG� WKHP� QRW� RQO\� UHOHYDQW�� EXW� ELQGLQJ�

)XUWKHU�� ZKHUH� WKRVH� FDVHV� SURYLGH� DQDO\VLV� RI� DQG� LQVLJKW� LQWR� WKH

XQGHUO\LQJ�SXUSRVHV�RI�WKH�$FW��ZH�ZLOO�DGKHUH�WR�WKHLU�UHDVRQLQJ���:H

DGGUHVV�HDFK�FODLP�VHSDUDWHO\�

��� $SSHOODQW�ILUVW�DUJXHV�WKDW�WKH�$FW¶V�SURYLVLRQV�DUH�QRW�UDWLRQDOO\

UHODWHG�WR�LWV�SXUSRVHV�DQG��IXUWKHU��WKDW�LWV�DSSOLFDWLRQ�LV�DUELWUDU\���,I

WUXH�� WKLV� ZRXOG� FRQVWLWXWH� D� YLRODWLRQ� RI� HTXDO� SURWHFWLRQ� DQG� GXH

SURFHVV�� � &RPPRQZHDOWK� Y�� :DGH�� ���� 3D�� ����� ���� $��G� ����

�������

��� $W� D� KHDULQJ� LQ� WKH� WULDO� FRXUW�� DSSHOODQW� ZDV� SHUPLWWHG� WR

LQFRUSRUDWH� WKH�WHVWLPRQ\�RI�'U�� -HIIUH\�)DJDQ��D� MXYHQLOH� ODZ�H[SHUW

ZKR� WHVWLILHG� LQ� DQRWKHU� FDVH� UHJDUGLQJ� MXYHQLOH� SXQLVKPHQW� DQG

UHFLGLYLVP�� � 'U�� )DJDQ� VWXGLHG� WKH� SUHFLVH� LVVXH� DSSHOODQW� VRXJKW� WR

EULQJ� WR� WKH� FRXUW¶V� DWWHQWLRQ�� L�H��� WKH� UHODWLYH� ³VXFFHVV´� RI� WUHDWLQJ

MXYHQLOH�RIIHQGHUV�LQ�FULPLQDO�FRXUW���'U��)DJDQ¶V�RSLQLRQ�ZDV�WKDW�DGXOW

WUHDWPHQW� RI� MXYHQLOH� RIIHQGHUV� GRHV� QRW� SUHYHQW� WKRVH� LQGLYLGXDOV

IURP� FRPPLWWLQJ� PRUH� FULPHV� RQFH� WKH\� DUH� UHOHDVHG�� LQVWHDG�� WKH
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OLNHOLKRRG�RI�UHFLGLYLVP�IRU�WKLV�JURXS�LV�HQKDQFHG���6HH�-HIIUH\�)DJDQ�

7KH� &RPSDUDWLYH� $GYDQWDJHV� RI� -XYHQLOH� 9HUVXV� &ULPLQDO� &RXUW

6DQFWLRQV� RQ� 5HFLGLYLVP� $PRQJ� $GROHVFHQW� )HORQ\� 2IIHQGHUV�´� � /DZ

DQG�3ROLF\��9RO������1RV����DQG����-DQXDU\�$SULO�������

��� 5HO\LQJ� RQ� 'U�� )DJDQ¶V� FRQFOXVLRQV�� DSSHOODQW� DVVHUWV� WKDW� WKH

SXUSRVH�XQGHUO\LQJ�WKH�$FW��SXEOLF�VDIHW\��LV�HQGDQJHUHG�E\�WKH�$FW¶V

SURYLVLRQV��QRW�DGYDQFHG���$V�D�UHVXOW��WKHUH�LV�ODFNLQJ�HYHQ�D�UDWLRQDO

UHODWLRQVKLS�EHWZHHQ�WKH�$FW¶V�LQWHQW�DQG�LWV�WHUPV�

��� 7KH�&RPPRQZHDOWK� UHVSRQGV�ZLWK� D�QXPEHU� RI� DUJXPHQWV�� � ,W

QRWHV�ILUVW� WKDW�'U��)DJDQ¶V�VWXGLHV�ZHUH�PDGH� LQ�1HZ�<RUN�DQG�1HZ

-HUVH\��QRW�LQ�3HQQV\OYDQLD��7KH�UHOHYDQFH�RI�VXFK�VWXGLHV��DVVHUWV�WKH

&RPPRQZHDOWK�� LV� WKHUHIRUH� TXHVWLRQDEOH�� � )XUWKHU�� HYHQ� FRQFHGLQJ

WKH� YDOLGLW\� DQG� WKH� DSSOLFDELOLW\� RI� WKH� VWXGLHV�� WKH� &RPPRQZHDOWK

VXJJHVWV�WKDW�'U��)DJDQ¶V�UHVXOWV�FRXOG�EH�LQWHUSUHWHG�DV�VXSSRUWLYH�RI

WKH� DPHQGHG� $FW�� � 7KH\� PD\� UHIOHFW� WKH� IDFW� WKDW� VRPH� \RXWKIXO

RIIHQGHUV�� SHUKDSV� WKRVH� FRPPLWWLQJ� WKH�PRVW� VHULRXV� RI� FULPHV�� GR

QRW�UHVSRQG�WR�UHKDELOLWDWLYH�PHDVXUHV���:KHQ�YLHZHG�LQ�WKLV�ZD\��WKH

&RPPRQZHDOWK�VXEPLWV��WKH�$FW�LV�TXLWH�UDWLRQDO�VLQFH�E\�LWV�WHUPV��LW

UHVHUYHV�MXYHQLOH�WUHDWPHQW�IRU�WKRVH�OLNHO\�WR�UHVSRQG�WR�LW�

��� 7KH�&RPPRQZHDOWK�DOVR�DVVHUWV�WKDW�DSSHOODQW�LV�ZURQJ�ZKHQ�KH

VWDWHV�WKDW�VSHFLILF�GHWHUUHQFH�LV�WKH�VROH�SXUSRVH�XQGHUO\LQJ�WKH�$FW�

,QVWHDG��WKH�&RPPRQZHDOWK�DUJXHV��KROGLQJ�YLROHQW�MXYHQLOH�RIIHQGHUV
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DFFRXQWDEOH�IRU� WKHLU�DFWLRQV� LV�DQRWKHU�JRDO�RI� WKH�VWDWXWH��DV� LV� WKH

LQFDSDFLWDWLRQ� RI� WKRVH� SHUVRQV�� � 'UDZLQJ� WKH� OLQH� IRU� MXYHQLOH

WUHDWPHQW�WR�H[FOXGH�LQLWLDOO\�\RXQJ�SHRSOH�ZKR�FRPPLW�YLROHQW�FULPHV

ZKLOH�DUPHG�ZLWK�GHDGO\�ZHDSRQV�LV�DQ�LQKHUHQWO\�UDWLRQDO�GHFLVLRQ��VR

DUJXHV�WKH�&RPPRQZHDOWK�

���� ,Q�:DGH�� RXU� VXSUHPH� FRXUW� IDFHG� FRQVWLWXWLRQDO� FKDOOHQJHV� WR

WKH� $FW� LQ� WKH� FRQWH[W� RI� D� PXUGHU� FKDUJH�� � 7KH� :DGH� FRXUW

VSHFLILFDOO\� IUDPHG� WKH� LVVXH� EHIRUH� WKH� FRXUW� DV� ³ZKHWKHU� H[FOXGLQJ

WKH� FULPH� RI� PXUGHU� IURP� WKH� RULJLQDO� MXULVGLFWLRQ� RI� -XYHQLOH� &RXUW

EHDUV� D� UDWLRQDO� UHODWLRQVKLS� WR� WKH� OHJLVODWLYH� REMHFWLYH� VRXJKW� WR� EH

DGYDQFHG� E\� WKH� -XYHQLOH� $FW�´� � ,G�� DW� BBB�� ���� $��G� DW� ������ � ,Q

ILQGLQJ�WKDW�LW�GLG��WKH�FRXUW�QRWHG�WKDW�WKH�SXUSRVH�XQGHUO\LQJ�WKH�$FW

ZDV�QRW�RQO\�WR�UHKDELOLWDWH�MXYHQLOH�RIIHQGHUV��EXW�DOVR�WR�SURWHFW�WKH

SXEOLF�LQWHUHVW�DQG�SURPRWH�SXEOLF�VDIHW\���,G���7KH�OHJLVODWXUH�GHFLGHG

WKDW�PXUGHU�LV�D�FULPH�RI�³VXFK�D�VHULRXV�QDWXUH´�DV�WR�EH�SUHFOXGHG�

DW�OHDVW�LQLWLDOO\��IURP�WKH�VSHFLDO�EHQHILWV�RI�WKH�$FW���&RQVLGHULQJ�WKH

JRDO� RI� SXEOLF� VDIHW\�� UHDVRQHG� WKH� FRXUW�� WKH� GHFLVLRQ� ZDV� QRW

DUELWUDU\� DQG� LQVWHDG� ERUH� D� UDWLRQDO� UHODWLRQVKLS� WR� WKH� $FW¶V

REMHFWLYHV���,G��DW������

���� :H� EHOLHYH� WKH� UHDVRQLQJ� LQ�:DGH� DSSOLHV� LQ� WKLV� FDVH�� � 7KH

UDWLRQDOH� LV� HYHQ� PRUH� FRPSHOOLQJ� WRGD\� VLQFH� WKH� DPHQGHG� $FW

UHGHILQHG� WKH�SXUSRVHV� RI� WKH� VWDWXWH�� � ,Q� WKH� DPHQGHG� ODQJXDJH� RI
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WKH�$FW��WKH�*HQHUDO�$VVHPEO\�UHWDLQHG�WKH�JRDOV�RI�SUHVHUYLQJ�IDPLO\

XQLW\�� SURYLGLQJ� FDUH� DQG� SURWHFWLRQ� WR� MXYHQLOHV�� PLQLPL]LQJ�� ZKHUH

IHDVLEOH��VHSDUDWLRQ�RI�D�FKLOG�IURP�KLV�RU�KHU�SDUHQWV��DQG�DVVXULQJ�IDLU

DQG�HTXLWDEOH� SURFHHGLQJV�� � ,W� DOVR�PDGH� VLJQLILFDQW� DGGLWLRQV� WR� WKH

$FW¶V�VWDWHG�JRDOV�� �1R� ORQJHU�GRHV� WKH�$FW�VHHN� WR� ³UHPRYH�FKLOGUHQ

IURP� WKH� FRQVHTXHQFHV� RI� FULPLQDO� EHKDYLRU´�� LQVWHDG�� LWV� JRDO� LV� WR

³SURYLGH� EDODQFHG� DWWHQWLRQ´� WR� WKH� LQWHUHVWV� RI� SURWHFWLQJ� WKH

FRPPXQLW\�� LPSRVLQJ� DFFRXQWDELOLW\� DQG� GHYHORSLQJ� UHVSRQVLEOH� DQG

SURGXFWLYH�PHPEHUV�RI�WKH�FRPPXQLW\�´�����3D�&�6�$������������

���� ,Q�OLJKW�RI�WKLV�QHZ�ODQJXDJH��DQG�LQ�UHOLDQFH�RQ�WKH�UDWLRQDOH�LQ

:DGH��ZH�ILQG�WKDW�WKH�DPHQGPHQWV�WR�WKH�$FW��ZKLFK�FDXVH�MXYHQLOHV

DFFXVHG�RI�WKH�HQXPHUDWHG�RIIHQVHV� WR�DSSHDU� ILUVW� LQ�FULPLQDO� FRXUW�

DUH� QRW� DUELWUDU\� DQG� LQVWHDG� DUH� UDWLRQDOO\� UHODWHG� WR� WKH� VWDWXWH¶V

REMHFWLYHV���7KH�FRPPLVVLRQ�RI�D�YLROHQW�FULPH�ZKLOH�DUPHG�ZLWK�D�JXQ

LV� FRQGXFW� RI� ³VXFK� D� VHULRXV� QDWXUH´� DV� WR� LQLWLDOO\� SUHFOXGH� DQ

LQGLYLGXDO�IURP�WKH�MXYHQLOH�V\VWHP�

���� $SSHOODQW� QH[W� DUJXHV� WKDW� WKH� $FW� FUHDWHV� DQ� ³LUUHEXWWDEOH

SUHVXPSWLRQ´�RI�DGXOW�WUHDWPHQW��FRQWUDU\�WR�WKH�ULJKW�RI�GXH�SURFHVV�

+H� UHOLHV� RQ� 3HQQV\OYDQLD� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ� Y�

&OD\WRQ������3D�����������$��G������ ��������ZKHUHLQ� RXU� VXSUHPH

FRXUW� IRXQG�XQFRQVWLWXWLRQDO� D� VWDWXWH� WKDW� SURKLELWHG� VHL]XUH� YLFWLPV
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IURP�GULYLQJ�IRU�RQH�\HDU���,Q�&OD\WRQ��WKH�DJJULHYHG�LQGLYLGXDO�KDG�QR

PHWKRG�RI�UHEXWWLQJ�WKH�SUHVXPSWLRQ�WKDW�KH�ZDV�XQILW�WR�GULYH�

���� 7KH� -XYHQLOH� $FW�� RI� FRXUVH�� LV� IDU� GLIIHUHQW� IURP� WKH� ODZ� LQ

&OD\WRQ���+HUH��DSSHOODQW�LV�DIIRUGHG�DQ�RSSRUWXQLW\�WR�HVWDEOLVK�WKDW

KH�EHORQJV�LQ�WKH�MXYHQLOH�V\VWHP���$�VHSDUDWH�VHFWLRQ�RI� WKH�VWDWXWH

QRW� RQO\� FRQWHPSODWHV� D� KHDULQJ� RQ� WKH� LVVXH� RI� GHFHUWLILFDWLRQ�� EXW

VHWV� IRUWK� WKH�SURFHGXUH� WR�EH�XWLOL]HG� DW� VXFK�KHDULQJ�� LQFOXGLQJ� WKH

DOORFDWLRQ� RI� EXUGHQV� DQG� WKH� IDFWRUV� WR� EH� FRQVLGHUHG�� � 6HH� ��

3D�&�6�$����������������� � 7KH�$FW¶V� SUHVXPSWLRQ�RI� DGXOW� WUHDWPHQW

IRU�VSHFLILF�RIIHQVHV�VLPSO\�LV�QRW�LUUHEXWWDEOH��

���� $SSHOODQW�QH[W�WDNHV�LVVXH�ZLWK�WKH�IDFW�WKDW�KH�EHDUV�WKH�EXUGHQ

RI� HVWDEOLVKLQJ� WKDW� KH� LV� DPHQDEOH� WR� WUHDWPHQW� ZLWKLQ� WKH� MXYHQLOH

V\VWHP� DQG� WKDW� VXFK� WUHDWPHQW� ZLOO� VHUYH� WKH� SXEOLF� LQWHUHVW�� � +H

DVVHUWV� WKDW� ³IXQGDPHQWDO� GXH� SURFHVV� UHTXLUHV� WKDW� WKH� EXUGHQ� RI

SURRI� LQ� FULPLQDO� PDWWHUV� UHPDLQV� ZLWK� WKH� VWDWH� WKURXJKRXW� DQ\

FULPLQDO�SURVHFXWLRQ� �� �� ��EHFDXVH� WKH�SUHVXPSWLRQ�RI� LQQRFHQFH�PD\

QRW�EH�FRPSURPLVHG�´��6HH�&RPPRQZHDOWK�Y��:DJPDQ������$��G

����������������������������������
��$SSHOODQW�DUJXHV�WKDW�HYHQ�WKRXJK�WKH�DFFXVHG�LV�XOWLPDWHO\�JLYHQ�DQ
RSSRUWXQLW\�WR�UHEXW�WKH�SUHVXPSWLRQ��WKH�ODSVH�LQ�WLPH�EHWZHHQ�DUUHVW
DQG�WKH�GHFHUWLILFDWLRQ�KHDULQJ�LV�XQDFFHSWDEOH���&OHDUO\��WKH�WLPLQJ�LQ
WKHVH�FDVHV�ZLOO�YDU\�DPRQJ�FRXQWLHV�DQG�GHIHQGDQWV� IRU�D�YDULHW\�RI
UHDVRQV�� �+RZHYHU�� LW� LV� WKH� ULJKW� WR� UHEXW� WKH�SUHVXPSWLRQ� WR�ZKLFK
DSSHOODQW�LV�HQWLWOHG���&OD\WRQ��VXSUD��7KH�DFFXVHG�GRHV�QRW�IDFH�WULDO
LQ� FULPLQDO� FRXUW� XQWLO� WKH� LVVXH� RI� GHFHUWLILFDWLRQ� LV� UHVROYHG�
7KHUHIRUH��KLV�RU�KHU�GXH�SURFHVV�ULJKWV�DUH�SURWHFWHG�
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�����3D��6XSHU����DSSHDO�GHQLHG������3D�����������$��G������������

���� ,Q� UHVSRQVH�� WKH� &RPPRQZHDOWK� UHOLHV� RQ� &RPPRQZHDOWK� Y�

&RWWR������$��G������3D��6XSHU����������7KHUH��D�SDQHO�RI�WKLV�FRXUW

DGGUHVVHG�WKLV�SUHFLVH�LVVXH���$EUDKDP�&RWWR�ZDV�FKDUJHG�LQ�FULPLQDO

FRXUW�IRU�PXOWLSOH�FRXQWV�RI�JXQSRLQW�UREEHU\�DQG�FRQVSLUDF\�RIIHQVHV

KH� FRPPLWWHG� DW� DJH� ILIWHHQ�� � +H� VRXJKW� GHFHUWLILFDWLRQ� WR� MXYHQLOH

FRXUW�EXW�ZDV�GHQLHG�VDPH�� �+H�SOHG�JXLOW\� DQG� VSHFLILFDOO\� UHVHUYHG

WKH�ULJKW�WR�FKDOOHQJH�WKH�FRQVWLWXWLRQDOLW\�RI� WKH�$FW�� �2Q�DSSHDO��KH

UDLVHG� WZR� GLVWLQFW� LVVXHV�� � ZKHWKHU� WKH� $FW� ZDV� XQFRQVWLWXWLRQDOO\

YDJXH� E\� UHTXLULQJ� WKDW� WUDQVIHUV� ³VHUYH� WKH� SXEOLF� LQWHUHVW´� DQG

ZKHWKHU�WKH�$FW�ZDV�XQFRQVWLWXWLRQDO�EHFDXVH�LW�SODFHG�WKH�EXUGHQ�RI

SURRI� RQ� WKH� DFFXVHG� WR� HVWDEOLVK� DPHQDELOLW\� WR� WUHDWPHQW� LQ� WKH

MXYHQLOH�V\VWHP�

���� 7KH�&RWWR�FRXUW�EHJDQ�LWV�DQDO\VLV�E\�REVHUYLQJ�WKDW�DQ\�ULJKW�WR

WUHDWPHQW� DV� D� MXYHQLOH� LV� GHULYHG� IURP� VWDWXWRU\� ODZ� DV� WKHUH� LV� QR

FRQVWLWXWLRQDO� JXDUDQWHH� WR� VSHFLDO� WUHDWPHQW� IRU� MXYHQLOH� RIIHQGHUV�

,G�� DW� ����� � ,Q� ILQGLQJ� WKDW� WKH� WHUP� ³SXEOLF� LQWHUHVW´� ZDV� QRW

XQFRQVWLWXWLRQDOO\� YDJXH�� WKH� FRXUW� FRQVLGHUHG� WKH� VWDWHG� SXUSRVH� RI

WKH�$FW�� LWV� OHJLVODWLYH�KLVWRU\� DQG� WKH� OLVW� RI� IDFWRUV�� VHW� IRUWK� LQ� WKH

VWDWXWH�� WKDW� WKH� FRXUW� PXVW� FRQVLGHU� LQ� GHWHUPLQLQJ� ZKHWKHU

GHFHUWLILFDWLRQ�LV�DSSURSULDWH����)LQGLQJ�WKDW�³SXEOLF�LQWHUHVW´�ZDV�DPSO\

GHILQHG� E\� WKH� OHJLVODWXUH�� DQG� IXUWKHU� ILQGLQJ� WKDW� WKH� $FW� SURYLGHG
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DGHTXDWH� QRWLFH� DQG� JXLGDQFH� UHJDUGLQJ� WKH� WHUP�� WKH� &RWWR� FRXUW

KHOG�WKDW�WKH�$FW�ZDV�QRW�XQFRQVWLWXWLRQDOO\�YDJXH�

���� :LWK�UHVSHFW�WR�WKH�DOORFDWLRQ�RI�EXUGHQ�DW�WKH�WUDQVIHU�KHDULQJ�

WKH�&RWWR�FRXUW�UHOLHG�SULPDULO\�RQ�RXU�VXSUHPH�FRXUW¶V�DQDO\VLV�RI�WKH

LVVXH� LQ� WKH�PXUGHU� FRQWH[W�� � ,Q�&RPPRQZHDOWK� Y�� 3\OH�� ���� 3D�

���������$��G�������������WKH�VXSUHPH�FRXUW�VWDWHG�

7KH� GHFLVLRQ� WR� WUDQVIHU� KDV� QR� EHDULQJ� RQ� HLWKHU� WKH
SURFHGXUDO�RU�VXEVWDQWLYH�DVSHFWV�RI�WKH�FULPLQDO�FRQYLFWLRQ
LQ�FULPLQDO�FRXUW��L�H���LW�LV�VWLOO�WKH�&RPPRQZHDOWK¶V�EXUGHQ
WR�SURYH�HYHU\�IDFW�QHFHVVDU\�WR�FRQVWLWXWH�PXUGHU�EH\RQG
D�UHDVRQDEOH�GRXEW����&RQVHTXHQWO\��SODFLQJ�WKH�EXUGHQ�RQ
D�SHWLWLRQHU� LQ� WKLV�PDQQHU� LQ�QR�ZD\�GHQLHV�KLP�KLV� GXH
SURFHVV�VDIHJXDUGV�

,G��DW�����Q����������$��G�DW�����Q�����

���� 7KH�&RWWR�FRXUW�FRXOG�ILQG�QR�UHDVRQ�WR�GLYHUJH�IURP�WKH�KROGLQJ

LQ�3\OH�

:H�ILQG�WKH�UHDVRQLQJ�RI�3\OH� WR�EH�HTXDOO\�DSSOLFDEOH� WR
WKH� DPHQGHG� $FW�� ZKLFK� PDQGDWHV� WKDW� FHUWDLQ� YLROHQW
RIIHQVHV��LQ�DGGLWLRQ�WR�PXUGHU��EH�ILOHG�GLUHFWO\�LQ�FULPLQDO
FRXUW���$�MXYHQLOH�DGMXGLFDWRU\�SURFHHGLQJ�GLIIHUV�ZLGHO\�LQ
SXUSRVH�� VFRSH� DQG� UHVXOW� IURP� D� MXYHQLOH� WUDQVIHU
SURFHHGLQJ�� �$W� WKH�DGMXGLFDWRU\�VWDJH��FRQVWLWXWLRQDO� GXH
SURFHVV�JXDUDQWHHV�WKH�MXYHQLOH�DOPRVW�WKH�IXOO�SDQRSO\�RI
FRQVWLWXWLRQDO� SURWHFWLRQV� DIIRUGHG� DW� DQ� DGXOW� FULPLQDO
WULDO���'XULQJ�WKH�DGMXGLFDWRU\�VWDJH��ZKHWKHU�LQ�MXYHQLOH�RU
FULPLQDO�FRXUW��D�IXOO�WULDO�LV�KHOG�RQ�WKH�RIIHQVHV�ZLWK�ZKLFK
WKH�MXYHQLOH�LV�FKDUJHG�DQG�D�ILQDO�GHWHUPLQDWLRQ�RI�JXLOW�LV
PDGH�� � $W� D� MXYHQLOH� WUDQVIHU� SURFHHGLQJ�� KRZHYHU�� WKH
LQTXLU\� LV� IRFXVHG� XSRQ� WKH� QDUURZHU� TXHVWLRQ� RI
GHWHUPLQLQJ� WKH� DSSURSULDWH� IRUXP� IRU� WKH� DGMXGLFDWRU\
SURFHHGLQJ� ��� � HLWKHU� MXYHQLOH� RU� FULPLQDO� FRXUW�� � 1R
GHWHUPLQDWLRQ�RI�JXLOW�WDNHV�SODFH�DQG�WKH�LQTXLU\�LQWR�WKH
QDWXUH�DQG�FLUFXPVWDQFHV�RI�WKH�FULPHV�FKDUJHG�LV�OLPLWHG
WR�GHWHUPLQLQJ�WKH�DPHQDELOLW\�RI�WUHDWPHQW�RI�WKH�MXYHQLOH
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DQG� WKH� QHHG� WR� SURWHFW� WKH� SXEOLF�� � 0RUHRYHU�� DOWKRXJK
WKH� SXQLVKPHQW� XOWLPDWHO\� LPSRVHG� LV� UHODWHG� WR� WKH
GHFLVLRQ�PDGH�DW�WKH�WUDQVIHU�SURFHHGLQJ��WKH�LPSRVLWLRQ�RI
SXQLVKPHQW�GRHV�QRW�RFFXU�XQWLO�DIWHU� WKH�&RPPRQZHDOWK
KDV�PHW�LWV�EXUGHQ�RI�SURYLQJ�HDFK�HOHPHQW�RI�WKH�FULPHV
FKDUJHG�EH\RQG�D�UHDVRQDEOH�GRXEW�

,G��DW�����

���� :H� DUH� ERXQG� E\� &RWWR�� � 'HVSLWH� DSSHOODQW¶V� UHTXHVW� WKDW� ZH

UHIUDLQ�IURP�IROORZLQJ�WKLV�HVWDEOLVKHG�SUHFHGHQW��ZH�VLPSO\�DUH�QRW�DW

OLEHUW\� WR� GR� VR�� � $SSHOODQW� DUJXHV� WKDW� KH�KDV� UDLVHG� WKH� EXUGHQ� RI

SURRI� LVVXH�LQ�D�GLIIHUHQW�PDQQHU�WKDQ�ZDV�GRQH�LQ�&RWWR�� WKHUHIRUH�

&RWWR�LV�QRW�FRQWUROOLQJ���7KH�³QHZ´�FODLP�DSSHOODQW�SXUSRUWV�WR�UDLVH�LV

KLV� DVVHUWLRQ� WKDW� XQGHU� WKH� DPHQGHG� $FW�� D� MXYHQLOH� VHHNLQJ

GHFHUWLILFDWLRQ� PD\� WHVWLI\� LQ� DQ� HIIRUW� WR� GLVSURYH� HOHPHQWV� RI� WKH

FKDUJHG�RIIHQVH�DQG�RU�PRXQW�KLV�GHIHQVH�SULRU�WR�WULDO��WKHUHE\�JLYLQJ

WKH�&RPPRQZHDOWK� DQ� ³LQFUHGLEOH� DGYDQWDJH�´� �:KLOH� FRQFHGLQJ� WKDW

WKH�&RWWR�FRXUW�DGGUHVVHG�WKLV�LVVXH��DSSHOODQW�LQVLVWV�WKDW�WKLV�FDVH�LV

GLIIHUHQW�DQG�&RWWR�VKRXOG�QRW�DSSO\�

���� 7KH�&RWWR�FRXUW� UHFRJQL]HG� WKDW�3HQQV\OYDQLD¶V� VWDWXWH�GLIIHUHG

IURP�1HZ�-HUVH\¶V�LQ�WKDW�1HZ�-HUVH\�LPPXQL]HV�D�MXYHQLOH¶V�WUDQVIHU

KHDULQJ�WHVWLPRQ\���7KH�FRXUW�VWDWHG�

7KH�3HQQV\OYDQLD� -XYHQLOH�$FW�GRHV�QRW� SURYLGH� LPPXQLW\
WR� D� MXYHQLOH� WHVWLI\LQJ� DW� KLV� WUDQVIHU� KHDULQJ�� � $OWKRXJK
WKH� DEVHQFH� RI� VXFK� D� SURYLVLRQ� GRHV� QRW� DIIHFW� RXU
GHFLVLRQ�DV�WR�FRQVWLWXWLRQDOLW\��ZH�EHOLHYH�WKDW�LQFOXVLRQ�RI
DQ� LPPXQLW\� SURYLVLRQ� ZRXOG� EH� SUXGHQW� DQG� PHULWV
OHJLVODWLYH�FRQVLGHUDWLRQ�
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&RWWR��VXSUD�DW�����Q����HPSKDVLV�VXSSOLHG��

���� 7KH� H[FHUSW� TXRWHG� DERYH� HVWDEOLVKHV� WKDW� WKH� &RWWR� FRXUW

FRQVLGHUHG� WKH� YHU\� LVVXH� DSSHOODQW� UDLVHV� KHUH�� � 'HVSLWH� LWV

UHFRJQLWLRQ� WKDW� D� MXYHQLOH¶V� WUDQVIHU� KHDULQJ� WHVWLPRQ\� LV� QRW

LPPXQL]HG��WKH�FRXUW� IRXQG�WKDW�WKH�$FW�GLG�QRW�YLRODWH�GXH�SURFHVV�

%HFDXVH� &RWWR� LV� ELQGLQJ� SUHFHGHQW� XSRQ� XV�� ZH� PXVW� UHMHFW

DSSHOODQW¶V�FODLP�

���� ,Q�DQRWKHU�HIIRUW�WR�DYRLG�WKH�KROGLQJ�LQ�&RWWR��DSSHOODQW�GUDZV

RXU�DWWHQWLRQ�WR�&RPPRQZHDOWK�Y��+D\OH��BBB�$��G�BBB��3D��6XSHU�

�������HQ�EDQF����,Q�+D\OH��WKLV�FRXUW�DGGUHVVHG�D�VWDWXWRU\�SURYLVLRQ

WKDW�DSSOLHG�WR�SHUVRQV�FRQYLFWHG�RI� VH[XDO�RIIHQVHV�DJDLQVW� FKLOGUHQ�

$PRQJ�RWKHU�WKLQJV��WKH�ODZ��FRPPRQO\�UHIHUUHG�WR�DV�³0HJDQ¶V�/DZ�´

SODFHG�WKH�EXUGHQ�RQ�WKH�GHIHQGDQW�WR�HVWDEOLVK��DIWHU�FRQYLFWLRQ��WKDW

KH� ZDV� QRW� D� ³VH[XDOO\� YLROHQW� SUHGDWRU´� DV� GHILQHG� E\� WKH� VWDWXWH�

7KH� ODZ� IXUWKHU� SURYLGHG� WKDW� WKRVH� FODVVLILHG� DV� VH[XDOO\� YLROHQW

SUHGDWRUV� ZHUH� VXEMHFW� WR� D� PRUH� VWULQJHQW� VHQWHQFLQJ� VFKHPH� DQG

FRXOG� IDFH� OLIH� LQ� SULVRQ�� �6HH� ��� 3D�&�6�$�� ��� ������������� � +D\OH

FODLPHG� WKDW� GXH� SURFHVV� UHTXLUHG� WKDW� WKH� &RPPRQZHDOWK�� QRW� WKH

GHIHQGDQW�� FDUU\� WKH� EXUGHQ� RI� HVWDEOLVKLQJ� WKH� VH[XDOO\� YLROHQW

SUHGDWRU�FODVVLILFDWLRQ���$�PDMRULW\�RI�WKH�HQ�EDQF�FRXUW�DJUHHG�

���� 5HO\LQJ�RQ�(�%��Y��9HUQLHUR������)��G��������G�&LU���������WKH

+D\OH�FRXUW�FRQVLGHUHG�WKH�JUDYLW\�RI�WKH�GHIHQGDQW¶V�DQG�WKH�VWDWH¶V



-��$��������

����

LQWHUHVW�LQ�WKH�FODVVLILFDWLRQ��WKH�ULVN�RI�HUURU�LQ�WKH�HYDOXDWLRQ�SURFHVV

DQG�WKH�KDUGVKLS�RQ�WKH�&RPPRQZHDOWK�LI�LW�ZHUH�UHTXLUHG�WR�FDUU\�WKH

EXUGHQ� RI� SHUVXDVLRQ�� � )LQGLQJ� WKDW� FRQVLGHUDWLRQ� RI� WKRVH� IDFWRUV

PLOLWDWHG�DJDLQVW�SODFLQJ�WKH�EXUGHQ�RQ�WKH�GHIHQGDQW��WKH�+D\OH�FRXUW

VWUXFN�WKH�EXUGHQ�SURYLVLRQ�RI�WKH�VWDWXWH�DV�YLRODWLYH�RI�GXH�SURFHVV�

,G��DW�BBB����$V�ZDV�WKH�9HUQLHUR�FRXUW��WKH�HQ�EDQF�SDQHO�LQ�+D\OH

FRXUW� ZDV� SHUVXDGHG� E\� WKH� VLJQLILFDQW� LPSDFW� RQ� WKH� GHIHQGDQW¶V

IUHHGRP�� WKH� SRWHQWLDO� IRU� HUURU� LQ� DVVHVVPHQW� DQG� WKH� UHODWLYHO\

LQVLJQLILFDQW� LPSDLUPHQW� RQ� WKH� VWDWH� LQ� FDUU\LQJ� WKH� EXUGHQ� RI

SHUVXDVLRQ���,G�

���� :H�KDYH� UHDG�ZLWK� LQWHUHVW� WKH�+D\OH� GHFLVLRQ� DQG� FRQVLGHUHG

LWV�DSSOLFDWLRQ�LQ�WKLV�FDVH���:H�KDYH�QR�ZD\�RI�NQRZLQJ�ZKHWKHU�RXU

VXSUHPH�FRXUW�PD\�DGRSW�D�VLPLODU�W\SH�RI�UHDVRQLQJ�ZLWK�UHVSHFW� WR

WKH� VWDWXWH� DW� LVVXH�KHUH��KRZHYHU��ZH�KDYH�QR�DXWKRULW\� WR� GR� VR��

:KLOH� WKH� DQDORJ\� RI� +D\OH� DQG� 0HJDQ¶V� /DZ� LV� LQWULJXLQJ� LQ� WKLV

FRQWH[W��WKHUH�H[LVWV�D�FDVH�GLUHFWO\�RQ�SRLQW�E\�ZKLFK�ZH�DUH�ERXQG�

%HFDXVH� &RWWR� DQDO\]HG� DQG� UHVROYHG� WKH� YHU\� LVVXH� DSSHOODQW� QRZ

UDLVHV��ZH�PXVW� IROORZ�LW�� �$SSHOODQW�FDQQRW�SUHYDLO� RQ�KLV� FODLP� WKDW

WKH� VWDWXWH� YLRODWHV� GXH� SURFHVV� VLQFH� WKLV� FRXUW� DOUHDG\� KDV

FRQVLGHUHG�WKH�LVVXH�DQG�KHOG�RWKHUZLVH�

����������������������������������
��7KH�VXSUHPH�FRXUW�JUDQWHG�DOORFDWXU�LQ�&RWWR�RQ�2FWREHU����������
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���� �)RU�WKH�VDPH�UHDVRQ��DSSHOODQW¶V�YDJXHQHVV�FODLP�PXVW�DOVR�IDLO�

7KH� &RWWR� FRXUW� FOHDUO\� KHOG� WKDW� WKH� WHUP� ³SXEOLF� LQWHUHVW´� LV� QRW

XQFRQVWLWXWLRQDOO\� YDJXH�� � 7KHUHIRUH�� DSSHOODQW¶V� FODLP� UDLVLQJ� WKLV

VDPH�LVVXH�LV�XQDYDLOLQJ���&RWWR��VXSUD��DW�����

���� $SSHOODQW� QH[W� DUJXHV� WKDW� MXYHQLOHV�� DV� D� SURWHFWHG� FODVV�� DUH

GHSULYHG� RI� IXQGDPHQWDO� ULJKWV� DV� D� UHVXOW� RI� WKH� DPHQGHG� $FW�� � ,Q

VXSSRUW�RI�KLV�DUJXPHQW��DSSHOODQW�DWWHPSWV�WR�HVWDEOLVK�WKDW�MXYHQLOHV

DUH� FRQVWLWXWLRQDOO\� HQWLWOHG� WR� VSHFLDO� WUHDWPHQW�� � +RZHYHU�� WKH

H[DPSOHV� SURIIHUHG� E\� DSSHOODQW� IDOO� VKRUW� RI� HVWDEOLVKLQJ� VDPH�

,QGHHG��DOO�RI�WKH�³VSHFLDO�WUHDWPHQW´�DFFRUGHG�MXYHQLOHV�RFFXUV�E\�ZD\

RI� OHJLVODWLYH� HQDFWPHQWV�� QRW� ODZV� PDQGDWHG� E\� WKH� &RQVWLWXWLRQ�

)XUWKHU�� LQ� VRPH� LQVWDQFHV�� D� MXYHQLOH� LV� DFFRUGHG� IHZHU�� QRW� PRUH�

ULJKWV�WKDQ�DQ�DGXOW�� �6HH�:LOOLDPV��VXSUD��DW�������³>7@KHUH� LV�QR

FRQVWLWXWLRQDO�JXDUDQWHH�RI�VSHFLDO�WUHDWPHQW�IRU�MXYHQLOHV´����6HH�DOVR

0F.HLYHU� Y�� 3HQQV\OYDQLD�� ���� 8�6�� ���� ������� �MXYHQLOHV� QRW

HQWLWOHG� WR� MXU\� WULDO��� ,Q� WKH� ,QWHUHVW� RI� -�)��� BBB� $��G� BBB� �3D�

6XSHU�� ������ �³WKHUH� LV� QR� FRQVWLWXWLRQDO� ULJKW� WR� WUHDWPHQW� DV� D

MXYHQLOH��>WKHUHIRUH@�WKH�OHJLVODWXUH�LV�ZHOO�ZLWKLQ�LWV�ULJKW�WR�ZLWKGUDZ

DQ\�SULYLOHJHV�JUDQWHG�XQGHU�>WKH�-XYHQLOH�$FW@´��

���� %HFDXVH�DSSHOODQW�KDV�QRW�VKRZQ�WKDW� MXYHQLOHV�DUH�D�SURWHFWHG

FODVV�� DQG� EHFDXVH� WKH� UHOHYDQW� FDVH� ODZ� HVWDEOLVKHV� WKH� FRQWUDU\�

DSSHOODQW¶V�FODLP�IDLOV�
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���� $SSHOODQW� QH[W� DVVHUWV� WKDW� HYHQ� LI� WKH� IHGHUDO� &RQVWLWXWLRQ

SURYLGHV� QR� UHOLHI�� WKH� VWDWH� FRQVWLWXWLRQ� GRHV�� � +H� UHOLHV� RQ

&RPPRQZHDOWK� Y�� 'DYLV�� ���� 3D�� ����� ���� $��G� ���� �������� WR

VXSSRUW� WKLV� FODLP�� � ,Q�'DYLV�� DQ� HYHQO\� GLYLGHG� FRXUW� DIILUPHG� WKH

KROGLQJ�RI�WKLV�FRXUW�WKDW��LQ�DFFRUGDQFH�ZLWK�GXH�SURFHVV��D�MXYHQLOH¶V

SUREDWLRQ�FRXOG�QRW�EH�UHYRNHG�EDVHG�VROHO\�RQ�KHDUVD\�HYLGHQFH�

���� 'DYLV� GRHV� QRW� VWDQG� IRU� WKH� SURSRVLWLRQ� WKDW� RXU� VWDWH

FRQVWLWXWLRQ�� XQOLNH� LWV� IHGHUDO� FRXQWHUSDUW�� DIIRUGV� DGGLWLRQDO

SURWHFWLRQV� WR� MXYHQLOHV�� � 7KH�'DYLV� FRXUW� PHUHO\� KHOG� WKDW� OLNH� DQ

DGXOW�� D� MXYHQLOH� FDQQRW� KDYH� KLV� RU� KHU� SUREDWLRQ� UHYRNHG�� DQG�

WKHUHIRUH�� OLEHUW\�GHQLHG��RQ� WKH�EDVLV� RI�KHDUVD\�DORQH�� )XUWKHU�� WKH

RSLQLRQ� LQ�VXSSRUW�RI�DIILUPDQFH� LQ�'DYLV� GLG�QRW� VHW� IRUWK� D� GLVWLQFW

GLIIHUHQFH� EHWZHHQ� WKH� SURWHFWLRQV� RI� WKH� VWDWH� DQG� IHGHUDO

FRQVWLWXWLRQV�� � ,QVWHDG�� WKH� FRXUW� UHDVRQHG� WKDW� HYHQ� ³LI� WKHUH� LV� D

GRXEW´� ZKHWKHU� WKH� IHGHUDO� FRQVWLWXWLRQ� SURYLGHV� VXFK� SURWHFWLRQ�

³WKHUH�LV�QR�GRXEW´�WKDW�WKH�SURWHFWLRQ�LV�DIIRUGHG�E\�WKH�3HQQV\OYDQLD

FRQVWLWXWLRQ���'DYLV��VXSUD�DW�����

���� ,Q� DWWHPSWLQJ� WR� HVWDEOLVK� D� EDVLV� IRU� UHOLHI� XQGHU� WKH� VWDWH

FRQVWLWXWLRQ��DSSHOODQW�VXJJHVWV�WKDW�DQ�DQDO\VLV�OLNH�WKH�RQH�VHW�IRUWK

LQ�&RPPRQZHDOWK�Y��(GPXQGV������3D�����������$��G������������

LV�DSSURSULDWH���(GPXQGV�UHFRPPHQGV��DPRQJ�RWKHU�WKLQJV��WKDW�ZH

FRQVLGHU� WKH�KLVWRULFDO� WUHDWPHQW� RI� WKH� FRQVWLWXWLRQDO� FODXVH� DW� LVVXH
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DV� ZHOO� DV� WKH� WUHDWPHQW� WKH� LVVXH� LV� JLYHQ� LQ� VLVWHU� VWDWHV�� � :LWK

UHVSHFW� WR� WKH� ODWWHU�� DSSHOODQW� QRWHV� ODZV� LQ� WZR� RWKHU� VWDWHV� WKDW

KDYH� EHHQ� VWUXFN� RQ� VWDWH� FRQVWLWXWLRQDO� JURXQGV�� � 2QH� VXFK� ODZ�

8WDK¶V�� JDYH� SURVHFXWRUV� ³EURDG� ODWLWXGH� LQ� GHFLGLQJ� ZKHWKHU� WR� ILOH

FKDUJHV� LQ� DGXOW� RU� LQ� MXYHQLOH� FRXUW�´� � $SSHOODQW¶V� %ULHI�� DW� ���

$SSHOODQW� FRQFHGHV� WKDW� RXU� VWDWXWH� GRHV� QRW� ³RYHUWO\´� DIIRUG� VXFK

ODWLWXGH��EXW��KH�DUJXHV�� �E\�GHFLGLQJ�QRW�WR�RSSRVH�GHFHUWLILFDWLRQ��D

SURVHFXWRU� LQ� 3HQQV\OYDQLD� FDQ� FUHDWH� VXFK� ODWLWXGH�� � 6HH� 8WDK� Y�

0RKL�� ����3��G������8WDK�������� � $QRWKHU� VWDWH¶V� ODZ��2NODKRPD¶V�

GLVWLQJXLVKHG� EHWZHHQ� PDOH� DQG� IHPDOH� MXYHQLOH� RIIHQGHUV�� ZKLFK

FOHDUO\� LV� QRW� DQ� LVVXH� KHUH�� DQG� IDLOHG� WR� SURYLGH� D� KHDULQJ� IRU� WKH

MXYHQLOH���6HH�.HOOH\�Y��.DLVHU������)��G���������WK�&LU��������

���� :H� DUH� QRW� SHUVXDGHG� E\� DSSHOODQW¶V� DUJXPHQWV�� � )LUVW�

QRWZLWKVWDQGLQJ�WKH�ODQJXDJH�LQ�'DYLV��RXU�VXSUHPH�FRXUW�KDV�IRXQG

IHGHUDO� DQG� VWDWH� GXH� SURFHVV� FODXVHV� WR� EH� FRH[WHQVLYH�

3HQQV\OYDQLD�*DPH�&RPPLVVLRQ�Y��0DULVK������3D�����������$��G

������������5��Y��&RP���'HSW��RI�3XEOLF�:HOIDUH������3D����������

$��G� ����� ���� �������� � 6HFRQG�� WKH� RWKHU� VWDWH� FDVHV� UHOLHG� RQ� E\

DSSHOODQW�GLIIHU�VLJQLILFDQWO\�IURP�WKH�RQH�ZH�KDYH�EHIRUH�XV��� �7KLUG�

����������������������������������
��$SSHOODQW¶V�DUJXPHQW�WKDW�WKH�SURVHFXWRU�FDQ�³FRQWURO´�ZKR�LV�WUHDWHG
DV� D� MXYHQLOH� E\� PHUHO\� GHFLGLQJ� ZKHQ� WR� RSSRVH� GHFHUWLILFDWLRQ
DVVXPHV� WKDW� WKH� WULDO� FRXUW� ZLOO� LJQRUH� LWV� PDQGDWH� WR� FRQVLGHU� WKH
YDULRXV� IDFWRUV� VHW� RXW� LQ� WKH� VWDWXWH�� � :H� GR� QRW� PDNH� WKH� VDPH
DVVXPSWLRQ�
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PDQ\� RWKHU� VWDWHV� KDYH� WDNHQ� WKH� VDPH� URXWH� 3HQQV\OYDQLD� KDV� LQ

LQFUHDVLQJ�WKH�QXPEHU�RI�RIIHQVHV�WKDW�PD\�VXEMHFW�D�MXYHQLOH�WR�WULDO

LQ�DGXOW�FRXUW���6HH�H�J���6WDWH�Y��/DGG������3��G�������$ODVND�$SS�

�������6WDWH�H[�UHO��$�%�������3��G�������8WDK�$SS����FHUW��JUDQWHG�

���� 3��G� ����� �8WDK� ������� %LVKRS� Y�� 6WDWH�� ���� *D�� ����� ���

6�(��G� ���� �������� ,Q� ,QWHUHVW� RI� $�/��� ���� 1�-�� 6XSHU�� ����� ���

$��G� ���� �������� � 8QGHU� DQ� (GPXQGV� DQDO\VLV� WKHQ�� WKH� DPHQGHG

VWDWXWH� ILQGV� VXSSRUW�� QRW� FULWLFLVP�� � $V� D� UHVXOW�� DSSHOODQW� KDV� QRW

PDGH�RXW�D�VHSDUDWH�DQG�GLVWLQFW�VWDWH�FRQVWLWXWLRQDO�FODLP�

���� $SSHOODQW� UDLVHV� DQRWKHU� VWDWH� FRQVWLWXWLRQDO� FODLP� DQG� DUJXHV

WKDW� WKH� DPHQGHG� $FW� ³GLFWDWHV� SUDFWLFH� DQG� SURFHGXUH� ZLWKLQ� WKH

FRXUWV�´�WKHUHE\�YLRODWLQJ�$UWLFOH�9��6HFWLRQ����F��RI�WKH�3HQQV\OYDQLD

&RQVWLWXWLRQ���7KDW�SURYLVLRQ�JUDQWV�WR�RXU�VXSUHPH�FRXUW� WKH� ³SRZHU

WR� SUHVFULEH� JHQHUDO� UXOHV� JRYHUQLQJ� SUDFWLFH�� SURFHGXUH�� DQG� WKH

FRQGXFW�RI�DOO�FRXUWV�´��3ODFLQJ�WKH�EXUGHQ�RI�SURRI�RQ�WKH�MXYHQLOH�DW

WKH�GHFHUWLILFDWLRQ�KHDULQJ��DUJXHV�DSSHOODQW��LV�D�PDWWHU�RI�SURFHGXUH

RYHU� ZKLFK� WKH� VXSUHPH� FRXUW� KDV� H[FOXVLYH� SRZHU�� ZKLFK� SRZHU� LV

XVXUSHG�E\�RSHUDWLRQ�RI�WKH�$FW�

���� 7KH�&RPPRQZHDOWK� SRLQWV� RXW� WKDW� WKH� FRQVWLWXWLRQDO� SURYLVLRQ

DW� LVVXH� VXVSHQGV� RQO\� WKRVH� ODZV� WKDW� ³DUH� LQFRQVLVWHQW� ZLWK� UXOHV

SUHVFULEHG� XQGHU� WKHVH� SURYLVLRQV�´� � $UW�� 9� �� ���F��� � 5HO\LQJ� RQ

&RPPRQZHDOWK� Y�� 3UHVOH\�� ���� $��G� ����� �3D�� 6XSHU�� ������
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DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������� WKH

&RPPRQZHDOWK�DUJXHV�WKDW�LQ�RUGHU�WR�EH�JUDQWHG�UHOLHI�RQ�WKLV�EDVLV�

DSSHOODQW�PXVW�VKRZ�WKDW�WKHUH�H[LVWV�D�GXO\�SURPXOJDWHG�SURFHGXUDO

UXOH� ZLWK� ZKLFK� WKH� $FW� FRQIOLFWV�� � ,Q� WKH� DEVHQFH� RI� VXFK� D� UXOH�

DSSHOODQW�FDQQRW�UHO\�RQ�$UWLFOH�9�6HFWLRQ����F����:H�DJUHH�

���� ,Q�3UHVOH\�� WKLV� FRXUW�ZDV� IDFHG�ZLWK�WKH� VDPH�DUJXPHQW�ZLWK

UHJDUG� WR� D� ODZ� RQ� WKH� HIIHFW� RI� SUHYLRXV� MXYHQLOH� DGMXGLFDWLRQV� LQ

VXEVHTXHQW�SURFHHGLQJV���,W�UHMHFWHG�WKH�FODLP�GXH�WR�WKH�ODFN�RI�D�UXOH

RQ�WKH� LVVXH�� �,G��DW���������� �%HFDXVH� WKH�$FW¶V�SURYLVLRQ� LV�QRW�DW

RGGV�ZLWK�DQ�HVWDEOLVKHG�UXOH��DSSHOODQW�LV�QRW�HQWLWOHG�WR�UHOLHI��

���� $SSHOODQW¶V� ILQDO� FODLP� LV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� LWV

DVVHVVPHQW� XQGHU� WKH� WHUPV� RI� WKH� $FW�� WKDW� LV�� LW� HUURQHRXVO\

FRQFOXGHG�WKDW�DSSHOODQW�GLG�QRW�PHHW�KLV�EXUGHQ�LQ�HVWDEOLVKLQJ�WKDW

KH�ZDV�DPHQDEOH�WR�MXYHQLOH�WUHDWPHQW��7KH�GHFLVLRQ�ZKHWKHU�WR�JUDQW

GHFHUWLILFDWLRQ� ZLOO� QRW� EH� RYHUWXUQHG� DEVHQW� D� JURVV� DEXVH� RI

GLVFUHWLRQ�� � &RPPRQZHDOWK� Y�� 5HHG�� ���� $��G� ���� �3D�� 6XSHU�

�������DSSHDO�GHQLHG������3D�����������$��G��������������$SSHOODQW

FKDUDFWHUL]HV�WKH�WULDO�MXGJH¶V�UHVROXWLRQ�RI�WKH�GHFHUWLILFDWLRQ�LVVXH�DV

����������������������������������
�� )XUWKHU��ZH�DJUHH�ZLWK� WKH�&RPPRQZHDOWK� WKDW� WKH� HQWLUH� -XYHQLOH
$FW� FRXOG� EH� FRQVLGHUHG� D� XVXUSDWLRQ� RI� WKH� VXSUHPH� FRXUW¶V� UXOH�
PDNLQJ� SRZHUV� LI� FRQVLGHUHG� LQ� WKH� PDQQHU� SUHVHQWHG� E\� DSSHOODQW�
$V� D� UHVXOW�� WKH� HQWLUH� SURFHGXUH� RI� MXYHQLOH� FHUWLILFDWLRQ� DQG
GHFHUWLILFDWLRQ� ZRXOG� EH� YRLG� DQG� DOO� SHUVRQV� ZRXOG� EH� XQGHU� WKH
MXULVGLFWLRQ�RI�WKH�FULPLQDO�FRXUW�
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D� ³UXEEHU� VWDPS� WR� WKH� 'LVWULFW� $WWRUQH\¶V� GHFLVLRQ� WR� FKDUJH� WKLV

MXYHQLOH� DV� DQ� DGXOW�´� � $SSHOODQW¶V� EULHI� DW� ���� � 2XU� UHYLHZ� RI� WKH

GHFHUWLILFDWLRQ�KHDULQJ�WUDQVFULSW�OHDGV�XV�WR�FRQFOXGH�RWKHUZLVH��DV�LW

HVWDEOLVKHV� WKDW� WKH� FRXUW� KHDUG� DQG�ZDV�SHUVXDGHG�E\�D�QXPEHU� RI

VLJQLILFDQW��UHOHYDQW�IDFWRUV�LQ�ILQGLQJ�WKDW�DSSHOODQW�GLG�QRW�EHORQJ�LQ�D

MXYHQLOH�VHWWLQJ�

���� $SSHOODQW� RIIHUHG� WKH� WHVWLPRQ\� RI� 'U�� 6WHYHQ� (�� 6DPXHO�� DQ

H[SHUW� LQ� IRUHQVLF� SV\FKRORJ\� DQG� WKH� WUHDWPHQW� RI� MXYHQLOHV�� ZKR

RSLQHG� WKDW� DSSHOODQW� ZDV� WUHDWHG� LPSURSHUO\� GXULQJ� KLV� SUHYLRXV

MXYHQLOH� FRPPLWPHQWV�� � $FFRUGLQJ� WR� 'U�� 6DPXHO�� DSSHOODQW� VKRXOG

KDYH� EHHQ� SUHVFULEHG� PHGLFDWLRQ� GXULQJ� KLV� SODFHPHQW� GXH� WR

UHFXUUHQW�PDMRU�GHSUHVVLRQ���'U��6DPXHO�EHOLHYHG�WKDW�DSSHOODQW�VKRXOG

EH� GHFHUWLILHG� WR� WKH� MXYHQLOH� V\VWHP� DQG� SODFHG� LQ� D� ³VHFXUH� DQG

ORFNHG�WUHDWPHQW�VHWWLQJ�´

���� ,Q� DGGLWLRQ� WR� 'U�� 6DPXHO¶V� RSLQLRQ�� DSSHOODQW� RIIHUHG� WKH

SUHYLRXVO\� UHFRUGHG� WHVWLPRQ\� RI� 'U�� )DJDQ�� ZKR� GLG� QRW� H[DPLQH

DSSHOODQW��EXW�ZKRVH�RSLQLRQ�DGGUHVVHG� MXYHQLOH� DQG�DGXOW� WUHDWPHQW

JHQHUDOO\���$V�QRWHG�DERYH��'U��)DJDQ�EHOLHYHV�WKDW�WUHDWLQJ�MXYHQLOHV

LQ�DGXOW�SULVRQV� LV� GHWULPHQWDO� WR� WKHLU� IXWXUH� DQG� LPSDFWV�QHJDWLYHO\

RQ�UHFLGLYLVP�

���� ,Q� LWV� FURVV�H[DPLQDWLRQ� RI� 'U�� 6DPXHO�� WKH� &RPPRQZHDOWK

EURXJKW� RXW� WKH� IDFW� WKDW� DSSHOODQW� KDG� WKH� EHQHILW� RI� MXYHQLOH
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WUHDWPHQW�LQ�SUHYLRXV�LQVWDQFHV��EXW�GLG�QRW�UHVSRQG�ZHOO���6SHFLILFDOO\�

DIWHU�DQ�DGMXGLFDWLRQ�RI�GHOLQTXHQF\�IRU�UREEHU\��DSSHOODQW�ZDV�HMHFWHG

IURP�D�WUHDWPHQW�IDFLOLW\�IRU�DVVDXOWLQJ�DQRWKHU�VWXGHQW�� �/HVV�WKDQ�D

\HDU�ODWHU��KH�³ZHQW�$:2/´�IURP�DQRWKHU�IDFLOLW\�ZKLOH�RQ�D�KRPH�SDVV

DQG�ODWHU�ZDV�GLVFKDUJHG�IURP�WKDW�IDFLOLW\���7KH�IROORZLQJ�\HDU��DIWHU

IDFLQJ� WKHIW� FKDUJHV�� DSSHOODQW� ZDV� VHQW� WR� \HW� DQRWKHU� IDFLOLW\� LQ

'HODZDUH��ZKHUH�KH�ZDV�LQYROYHG�LQ�D�SK\VLFDO�DOWHUFDWLRQ�ZLWK�D�VWDII

PHPEHU�� � /HVV� WKDQ� VL[� PRQWKV� DIWHU� GLVFKDUJH� IURP� WKH� 'HODZDUH

IDFLOLW\��DSSHOODQW�ZDV�DUUHVWHG�RQ�WKH�LQVWDQW�DUPHG�UREEHU\�FKDUJHV�

���� %DVHG� RQ� WKH� VHULRXVQHVV� RI� WKH� DOOHJDWLRQV� ORGJHG� DJDLQVW

DSSHOODQW��DV�ZHOO�DV�WKH�MXYHQLOH�WUHDWPHQW�KH�SUHYLRXVO\�ZDV�DIIRUGHG

EXW� IURP�ZKLFK� KH� DSSDUHQWO\� GLG� QRW� EHQHILW�� WKH� FRXUW� IRXQG� WKDW

GHFHUWLILFDWLRQ�ZDV�LQDSSURSULDWH�

���� $SSHOODQW¶V� KLVWRU\� VKRZV� D� VLJQLILFDQW� SDWWHUQ� RI� YLROHQW� DQG

HVFDODWLQJ�FULPLQDO�EHKDYLRU���,Q�OLJKW�RI�WKH�HQWLUH�UHFRUG��ZH�ILQG�QR

DEXVH�RI�GLVFUHWLRQ�LQ�GHQ\LQJ�GHFHUWLILFDWLRQ�

���� $IWHU� UHYLHZLQJ� DSSHOODQW¶V� H[KDXVWLYH� OLVW� RI� FRQVWLWXWLRQDO

FKDOOHQJHV��ZH� DUH� FRPSHOOHG� WR� DJUHH�ZLWK� WKH� &RPPRQZHDOWK� WKDW

WKH� PDMRULW\� RI� DSSHOODQW¶V� FODLPV� DUH� EHWWHU� DGGUHVVHG� WR� WKH

OHJLVODWXUH�WKDQ�WKH�FRXUWV���,QGHHG��ZH�DUH�SHUVXDGHG�E\�VRPH�RI�WKH

SROLF\�DUJXPHQWV�UDLVHG�E\�DSSHOODQW�DQG��OLNH�WKH�FRXUW�LQ�&RWWR��ZH

EHOLHYH�VHYHUDO�FKDQJHV�VXJJHVWHG�E\�DSSHOODQW�DUH�³SUXGHQW�DQG�PHULW
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OHJLVODWLYH�FRQVLGHUDWLRQ�´��&RWWR��VXSUD�DW�����Q�����+RZHYHU��LQ�OLJKW

RI�WKH�UHOHYDQW�ODZ��ZH�ILQG�WKDW�WKH�$FW�SDVVHV�FRQVWLWXWLRQDO�PXVWHU

DQG�DSSHOODQW�LV�QRW�HQWLWOHG�WR�UHOLHI�

���� �-XGJPHQW�RI�VHQWHQFH�DIILUPHG���


