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$SSHOODQW�� 5RGQH\� 6FRWW� &RORQ�� DSSHDOV� IURP� WKH� 0DUFK� ���� ����

MXGJPHQW�RI�VHQWHQFH�RI�QRW�OHVV�WKDQ�HOHYHQ�DQG�RQH�KDOI�����ò��PRQWKV

QRU�PRUH�WKDQ�WZHQW\�IRXU������PRQWKV¶�LPSULVRQPHQW�LPSRVHG�DIWHU�D�MXU\

FRQYLFWHG�KLP�RI��HVFDSH��

$� SHUVRQ� FRPPLWV� WKH� RIIHQVH� RI� HVFDSH� ³LI� KH� XQODZIXOO\� UHPRYHV

KLPVHOI�IURP�RIILFLDO�GHWHQWLRQ�RU�IDLOV�WR�UHWXUQ�WR�RIILFLDO�GHWHQWLRQ�IROORZLQJ

WHPSRUDU\� OHDYH� JUDQWHG� IRU� D� VSHFLILF� SXUSRVH� RU� OLPLWHG� SHULRG�´� � ��

3D�&�6�$�� �������D��� � 7KH� SKUDVH� ³RIILFLDO� GHWHQWLRQ´� PHDQV� ³DUUHVW�

GHWHQWLRQ�LQ�DQ\�IDFLOLW\�IRU�FXVWRG\�RI�SHUVRQV�XQGHU�FKDUJH�RU�FRQYLFWLRQ�RI

FULPH� RU� DOOHJHG� RU� IRXQG� WR� EH� GHOLQTXHQW�� GHWHQWLRQ� IRU� H[WUDGLWLRQ� RU

GHSRUWDWLRQ��RU�DQ\�RWKHU�GHWHQWLRQ� IRU� ODZ�HQIRUFHPHQW�SXUSRVHV��EXW�WKH

                                        
1 ���3D�&�6�$�����������D��
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SKUDVH� GRHV� QRW� LQFOXGH� VXSHUYLVLRQ� RI� SUREDWLRQ� RU� SDUROH�� RU� FRQVWUDLQW

LQFLGHQWDO�WR�UHOHDVH�RQ�EDLO�´�����3D�&�6�$���������H��

$SSHOODQW� DUJXHV� WKHUH�ZDV� LQVXIILFLHQW� HYLGHQFH� WR� ILQG� WKDW� KH� ZDV

XQGHU� ³RIILFLDO� GHWHQWLRQ´� DV� UHTXLUHG�E\� WKH� HVFDSH� VWDWXWH��� � ,Q� UHVSRQVH

WKH�&RPPRQZHDOWK�VWDWHV�WKDW�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�HVWDEOLVKHG

DQ�RIILFLDO�GHWHQWLRQ��:KHQ�HYDOXDWLQJ�D�FKDOOHQJH� WR� WKH� VXIILFLHQF\� RI� WKH

HYLGHQFH��WKLV�&RXUW�PXVW�YLHZ�DOO�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH

&RPPRQZHDOWK� DV� YHUGLFW� ZLQQHU�� WRJHWKHU� ZLWK� UHDVRQDEOH� LQIHUHQFHV

WKHUHIURP��WR�GHWHUPLQH�ZKHWKHU�WKH�MXU\�FRXOG�KDYH�IRXQG�HDFK�HOHPHQW�RI

WKH� FULPH� FKDUJHG� EH\RQG� D� UHDVRQDEOH� GRXEW�� � &RPPRQZHDOWK� Y�

6WHZDUW�� ���� $��G� ���� �3D�� 6XSHU�� ������� � 7KH� 6WHZDUW� &RXUW� KHOG

GHIHQGDQW�ZDV�XQGHU� RIILFLDO� GHWHQWLRQ�ZKHQ�D� XQLIRUPHG� RIILFHU��ZLWK� JXQ

GUDZQ�� UHTXHVWHG�WKDW�6WHZDUW�WXUQ�RII�KLV� FDU�DQG�SODFH�KLV� KDQGV� RQ� WKH

                                        
2 $SSHOODQW� VXJJHVWV� WKDW� KLV� DFWLRQV� PD\� VXEMHFW� KLP� WR� RWKHU� FULPLQDO
VDQFWLRQV�� SRVVLEO\� IRU� IOLJKW� WR� DYRLG� DSSUHKHQVLRQ�� � ��� 3D�&�6�$�� �������
)OLJKW�WR�DYRLG�DSSUHKHQVLRQ�� WULDO�RU�SXQLVKPHQW�� �7KLV�FOHDUO\� LV�QRW
DSSOLFDEOH�DV�WKDW�RIIHQVH�LV�GHILQHG��³$�SHUVRQ�ZKR�ZLOOIXOO\�FRQFHDOV�KLPVHOI
RU�PRYHV�RU�WUDYHOV�ZLWKLQ�RU�ZLWKRXW�WKH�&RPPRQZHDOWK�ZLWK�WKH�LQWHQW�WR
DYRLG�DSSUHKHQVLRQ��WULDO�RU�SXQLVKPHQW�FRPPLWV�D�IHORQ\�RI�WKH�WKLUG�GHJUHH
ZKHQ� WKH� FULPH� KH� KDV� EHHQ� FKDUJHG� ZLWK� RU� KDV� EHHQ� FRQYLFWHG� RI� LV� D
IHORQ\�DQG�FRPPLWV�D�PLVGHPHDQRU�RI�WKH�VHFRQG�GHJUHH�ZKHQ�WKH�FULPH�KH
KDV�EHHQ�FKDUJHG�ZLWK�RU�KDV�EHHQ�FRQYLFWHG�RI�LV�D�PLVGHPHDQRU�´��,G��7KH
HVVHQFH�RI�³HVFDSH´�LV�WR�UHPRYH�RQHVHOI�IURP�RIILFLDO�GHWHQWLRQ�ZKLOH�³IOLJKW
WR�DYRLG�DSSUHKHQVLRQ´�LV�WR�DYRLG�VXEPLWWLQJ�WR�RIILFLDO�GHWHQWLRQ�RU�FULPLQDO
SURVHFXWLRQ�
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GDVKERDUG�LQ�UHVSRQVH�WR�D�UHSRUW�RI�D�GRPHVWLF�GLVSXWH���$FFRUGLQJO\��ZKHQ

GHIHQGDQW�GURYH�DZD\��LW�FRQVWLWXWHG�WKH�FULPH�RI�HVFDSH�

2Q�0D\�����������DSSHOODQW�ZDV� VLWWLQJ� RQ� WKH�JURXQG�ZLWK�KLV� EDFN

DJDLQVW�D�EXLOGLQJ�ZKHQ�D�PDUNHG�SROLFH�FDU�FDUU\LQJ�WZR�XQLIRUPHG�RIILFHUV

DSSURDFKHG�DQG� VWRSSHG�� �$SSHOODQW� URVH� WR�KLV� IHHW� DV� WKH� RIILFHUV� H[LWHG

WKHLU�YHKLFOH���2QH�RI�WKH�RIILFHUV�LQIRUPHG�KLP�WKDW�WKH\�KDG�D�ZDUUDQW�IRU

KLV�DUUHVW�DQG�WKDW�KH�ZDV�XQGHU�DUUHVW���$SSHOODQW�IOHG�IURP�WKH�RIILFHUV�DQG

UHIXVHG�WR�VWRS�GHVSLWH�EHLQJ�LQIRUPHG�E\�WKH�SXUVXLQJ�RIILFHU�WKDW�KLV�IDLOXUH

WR�GR�VR�ZRXOG�UHVXOW�LQ�KLV�EHLQJ�FKDUJHG�ZLWK�HVFDSH���2Q�0D\����������

DSSHOODQW�ZDV�DSSUHKHQGHG�DQG�FKDUJHG�ZLWK�HVFDSH�

,Q�6WHZDUW��WKLV�&RXUW�QRWHG�WKDW�HVFDSH�HQFRPSDVVHV�PRUH�WKDQ�WKH

WUDGLWLRQDO�QRWLRQ�RI�DQ�LQPDWH�VFDOLQJ�D�SULVRQ�ZDOO��³,W�LV�QRW�QHFHVVDU\�WKDW

WKH�VXVSHFW�EH�SK\VLFDOO\�UHVWULFWHG�E\�EDUV��KDQGFXIIV�RU�ORFNHG�GRRUV�´��,G�

DW� ����� � $V� ZDV� WKH� FDVH� LQ� 6WHZDUW�� ZH� PXVW� GHWHUPLQH� ZKHWKHU� WKH

SKUDVH� ³DQ\� RWKHU� GHWHQWLRQ� IRU� ODZ� HQIRUFHPHQW� SXUSRVHV´� H[WHQGV� WR� D

SUH�DUUHVW� VLWXDWLRQ��� � 7KH� TXHVWLRQ� SUHVHQWHG�� ZKLFK� LV� RQH� RI� ILUVW

LPSUHVVLRQ�� LV� ZKHWKHU� RIILFLDO� GHWHQWLRQ� H[LVWV� ZKHQ� DQ� LQGLYLGXDO� LV

                                        
3 $SSHOODQW� DUJXHV� WKDW� KH�ZDV�QRW� XQGHU� DUUHVW� VLPSO\�E\�KDYLQJ�EHHQ� VR
LQIRUPHG�E\� WKH�RIILFHUV�� �:H�DJUHH�� �$Q�DUUHVW� LV� GHILQHG�DV� DQ\�DFW� WKDW
LQGLFDWHV�DQ�LQWHQWLRQ�WR�WDNH�D�SHUVRQ�LQWR�FXVWRG\�DQG�WKDW�VXEMHFWV�KLP�WR
WKH� DFWXDO� FRQWURO� DQG� ZLOO� RI� WKH� SHUVRQ� PDNLQJ� WKH� DUUHVW�
&RPPRQZHDOWK� Y�� :KLWH�� ���� 3D�� ���� ���� $��G� ���� �������
&RPPRQZHDOWK�Y��:RRGVRQ������$��G�����3D��6XSHU��������
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LQIRUPHG�E\�D�XQLIRUPHG�RIILFHU�WKDW�KH�KDV�D�ZDUUDQW�IRU�KLV�DUUHVW�DQG�WKDW

WKH�LQGLYLGXDO�LV�XQGHU�DUUHVW�

$W�WKH�SRLQW�KH�KDG�EHHQ� LQIRUPHG� WKH�RIILFHUV�KDG�D�ZDUUDQW� IRU�KLV

DUUHVW�DQG� WKDW�KH�ZDV�XQGHU�DUUHVW��DSSHOODQW�ZDV�GHWDLQHG�E\�D� VKRZ�RI

DXWKRULW\�ZKHUHE\�KH�FRXOG�QRW�UHDVRQDEO\�EHOLHYH�WKDW�KH�ZDV�IUHH�WR�OHDYH�

:H�ILQG�WKH�VWDWHPHQWV�E\�WKH�RIILFHUV�LQ�ZKLFK�WKH\�DQQRXQFHG�WKH�SXUSRVH

RI�WKHLU�SUHVHQFH�ZHUH�VXIILFLHQW�WR�DOHUW�DSSHOODQW�WKDW�KH�ZDV�EHLQJ�RIILFLDOO\

GHWDLQHG���,W�LV� WKH�ZDUUDQW�ZKLFK�H[WHQGV�WKH�SRZHU�RI� WKH�VWDWH�RYHU� WKH

GHIHQGDQW��EH\RQG�WKH�PHUH�DVVHUWLRQ�KH�LV�XQGHU�DUUHVW��DQG�FRPSOHWHV�WKH

UHTXLUHG�HOHPHQW�RI�³RIILFLDO�GHWHQWLRQ´�QHFHVVDU\�WR�FRQVWLWXWH�WKH�FULPH�RI

HVFDSH�� � 7KH� ZDUUDQW� LQ� WKLV� FDVH� LV� DV� FRPSHOOLQJ� WR� HVWDEOLVK� UHTXLVLWH

FRQWURO�DQG�GHWHQWLRQ�RI�GHIHQGDQW�DV�ZHUH�WKH�GUDZQ�JXQ�DQG�GLUHFWLYH�WR

SODFH� GHIHQGDQW¶V� KDQGV� RQ� WKH� GDVKERDUG� RI� KLV� DXWRPRELOH� LQ� 6WHZDUW�

7KH� ZDUUDQW� LV� WKH� XOWLPDWH� H[HUFLVH� RI� GXH� SURFHVV� LQ� REWDLQLQJ� RIILFLDO

FXVWRG\� RI� D� SHUVRQ� FKDUJHG�ZLWK� D� FULPH� DQG�PXVW� EH� JLYHQ� WKH� KLJKHVW

UHVSHFW� E\� WKH� FLWL]HQU\� ZKHQ� H[HFXWHG� WR� SUHYHQW� WKH� XVH� RI� IRUFH� DQG

FRQWHPSW�IRU�WKH�FRQVWLWXWLRQDO�SURFHVV����$�ZDUUDQW�LV�DOZD\V�SUHIHUUHG�RYHU

DQ�H[WHPSRUDQHRXV�DUUHVW��DQG�UHIXVDO�WR�DFFHGH�WR�VHUYLFH�RI�D�ZDUUDQW�DQG

UHVSRQVH�E\�IOHHLQJ��UHDVRQDEO\�VKRXOG�EH�WUHDWHG�DV�DQ�HVFDSH���$Q\�GRXEW

                                        
4 5HVLVWLQJ� DUUHVW� DQG�RU� IOHHLQJ� FDQ� RQO\� H[DFHUEDWH� WKH� SURFHVV� RI� WDNLQJ
LQWR� FXVWRG\�� �:KHUH� WKH� FLUFXPVWDQFHV� RI� WKH� IOLJKW� H[SRVH� WKH� SXUVXLQJ
RIILFHUV�WR�VXEVWDQWLDO�GDQJHU��D�FRQYLFWLRQ�RI�UHVLVWLQJ�DUUHVW�LV�SURSHU���6HH
��� 3D�&�6�$�� �������� 5HVLVWLQJ� DUUHVW� RU� RWKHU� ODZ� HQIRUFHPHQW�
&RPPRQZHDOWK�Y��0LOOHU������$��G������3D��6XSHU��������
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LQ� DSSHOODQW¶V�PLQG� VKRXOG� KDYH� EHHQ� UHPRYHG� ZKHQ� WKH� SXUVXLQJ� RIILFHU

LQIRUPHG� KLP� WKDW� KH� VKRXOG� VWRS� RU� KH� ZRXOG� EH� FKDUJHG� ZLWK� HVFDSH�

8QGHU�WKH�FLUFXPVWDQFHV�RI�WKLV�FDVH��LW�LV�FOHDU�WKDW�WKH�RIILFHUV�H[KLELWHG�D

VKRZ�RI�DXWKRULW\�ZKLFK�D� MXU\�FRXOG� UHDVRQDEO\�FRQFOXGH�ZDV�VXIILFLHQW� WR

SODFH� DSSHOODQW� LQ� RIILFLDO� GHWHQWLRQ� IRU� ODZ� HQIRUFHPHQW� SXUSRVHV�� � :H�

WKHUHIRUH�� FRQFOXGH� WKH� MXU\� UHDVRQDEO\� FRXOG�KDYH� IRXQG� HDFK� HOHPHQW� RI

WKH�FULPH�EH\RQG�D�UHDVRQDEOH�GRXEW��

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�

                                        
5 $SSHOODQW�DOVR�DUJXHV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�LWV�LQVWUXFWLRQ�WR�WKH�MXU\
FRQFHUQLQJ� WKH� HOHPHQWV� RI� HVFDSH� �1�7��� ��������� DW� �������� � $SSHOODQW�
KRZHYHU��GLG�QRW�ILOH�H[FHSWLRQV�WR�WKLV�SRUWLRQ�RI�WKH�FKDUJH�DQG�WKHUHIRUH
ZDLYHG�DQ\�DUJXPHQW�UHODWLYH�WKHUHWR�


