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23,1,21�%<�-2<&(��-�� )LOHG���'HFHPEHU���������

$SSHOODQW�� 0LFKDHO� -�� 7UDYDJOLD�� DSSHDOV� IURP� WKH� 2UGHU� RI� WKH� WULDO

FRXUW� GHQ\LQJ�KLV�PRWLRQ� WR� EDU� UH�VHQWHQFLQJ�� � )RU� WKH� UHDVRQV� VHW� IRUWK

EHORZ��ZH�DIILUP�� �'XULQJ� D� VHYHQ����� GD\�SHULRG�EHJLQQLQJ�DW� WKH� HQG� RI

'HFHPEHU�������DQG�HQGLQJ�RQ� -DQXDU\���� ������$SSHOODQW� SDUWLFLSDWHG� LQ

IRXU� ����VHSDUDWH�PXUGHUV�� �7KUHH�����PXUGHUV�ZHUH�FRPPLWWHG� LQ� ,QGLDQD

&RXQW\� DQG� RQH� ���� LQ� :HVWPRUHODQG� &RXQW\�� � 7KH� WKUHH� ���� PXUGHUV� LQ

,QGLDQD� &RXQW\� RFFXUUHG� RQ� 'HFHPEHU� ���� ������ -DQXDU\� ��� ����� DQG

-DQXDU\���� ������ � -RKQ� /HVNR� SDUWLFLSDWHG� LQ� DOO� WKH�PXUGHUV� DQG� 5LFKDUG

5XWKHUIRUG� DFFRPSDQLHG� $SSHOODQW� DQG� /HVNR� LQ� WKH� ODVW� WZR� ����PXUGHUV�

7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�RI�WKLV�FDVH�DUH�DV�IROORZV�

2Q�'HFHPEHU����DQG�FRQWLQXLQJ�LQWR�'HFHPEHU����RI�������$SSHOODQW

DQG� -RKQ� /HVNR� NLGQDSSHG� 3HWHU� /HYDWR� DQG� VWROH� KLV� DXWRPRELOH�� � 7KH\

GURYH� /HYDWR� WR� D� UHPRWH� DUHD� ZKHUH� WKH\� SURFHHGHG� WR� WKURZ� KLP� RII� D
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EULGJH���:KHQ�/HYDWR�GLG�QRW�GLH��$SSHOODQW�DQG�/HVNR�VHDUFKHG�IRU�KLP�DQG

XOWLPDWHO\�VKRW�KLP�WR�GHDWK�ZLWK�D�KDQGJXQ���$SSHOODQW�SOHG�JXLOW\�

2Q�-DQXDU\����������0DUOHQH�1HZFRPHU�RIIHUHG�$SSHOODQW�DQG�/HVNR�D

ULGH�� � 7KH\� UREEHG� KHU� DQG� VKRW� KHU�ZLWK� WKH� VDPH� KDQGJXQ� XVHG� WR� NLOO

/HYDWR���$SSHOODQW�SOHG�JXLOW\�

,Q�WKH�ODWH�HYHQLQJ�KRXUV�RI�-DQXDU\����������$SSHOODQW��DFFRPSDQLHG

E\� -RKQ� /HVNR� DQG� 5LFKDUG� 5XWKHUIRUG�� NLGQDSSHG� :LOOLDP� 1LFKROV�� � 7KH\

VWROH�1LFKROV
� YHKLFOH� DQG� IRUFHG�KLP� WR� ULGH� DORQJ�ZLWK� WKHP�� �'XULQJ� WKH

FRXUVH� RI� WKH� ULGH�� $SSHOODQW� VKRW� 1LFKROV� LQ� WKH� DUP�� UHSHDWHGO\� SXQFKHG

KLP�DQG�WDXQWHG�KLP�ZLWK�D�NQLIH���$IWHU�ORVLQJ�FRQVFLRXVQHVV��1LFKROV�ZDV

JDJJHG� DQG� WDNHQ� WR� D� ZRRGHG� ORFDWLRQ� LQ� ,QGLDQD� &RXQW\� ZKHUH� KH� ZDV

KDQGFXIIHG�DQG�KLV�IHHW�ERXQG���$SSHOODQW�DQG�/HVNR�GUDJJHG�1LFKROV�GRZQ

WR� D� ODNH� DQG� UROOHG� KLP� LQWR� WKH� ZDWHU� ZKHUH� KH� VXEVHTXHQWO\� GURZQHG�

$SSHOODQW�SOHG�JXLOW\�WR�WKLV�PXUGHU�

,Q�WKH�HDUO\�PRUQLQJ�KRXUV�RI�-DQXDU\����������$SROOR��:HVWPRUHODQG

&RXQW\��SROLFH�RIILFHU�/HRQDUG�&OLIIRUG�0LOOHU�VDZ�WKH�WULR�VSHHG�SDVW�KLV�FDU

LQ� WKH� YHKLFOH� VWROHQ� IURP� 1LFKROV�� � 2IILFHU� 0LOOHU� SXUVXHG� WKHP� DQG

HYHQWXDOO\�IRUFHG�WKH�YHKLFOH�RII�WKH�URDG���$SSHOODQW�VKRW�2IILFHU�0LOOHU�WZLFH

DV� KH� DSSURDFKHG� WKH� YHKLFOH�� NLOOLQJ� KLP�� � $SSHOODQW� DQG� /HVNR� ZHUH

DUUHVWHG� RQ� -DQXDU\� ��� ������ DIWHU� SROLFH� RIILFHUV� LQYHVWLJDWLQJ� D� VWULQJ� RI

PXUGHUV� FRQQHFWHG� WR� $SSHOODQW�� ORFDWHG� WKH� VWROHQ� 1LFKROV
� YHKLFOH�

$SSHOODQW�ZDV�FKDUJHG�ZLWK�WKH�PXUGHUV�RI�/HYDWR��1HZFRPHU�DQG�1LFKROV�LQ
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,QGLDQD�&RXQW\�� �+H�ZDV� DOVR� FKDUJHG�ZLWK� WKH�PXUGHU� RI�2IILFHU�0LOOHU� LQ

:HVWPRUHODQG�&RXQW\���$SSHOODQW�SOHG�JXLOW\�WR�WKH�WKUHH�����,QGLDQD�&RXQW\

PXUGHUV���+RZHYHU��WKH�:HVWPRUHODQG�&RXQW\�PXUGHU�FRQYLFWLRQ�KDV�KDG�D

ORQJ�DQG�WRUWXUHG�SURFHGXUDO�KLVWRU\�ODVWLQJ�VL[WHHQ������\HDUV�

,QLWLDOO\��$SSHOODQW�DQG�/HVNR�GHPDQGHG�D� MXU\� WULDO� LQ�:HVWPRUHODQG

&RXQW\�� IROORZLQJ� ZKLFK� ERWK� ZHUH� IRXQG� JXLOW\� RI� ILUVW� GHJUHH� PXUGHU�

$SSHOODQW�ZDV�VHQWHQFHG�WR�GHDWK�RQ�-XQH�����������$SSHOODQW
V�MXGJPHQW�RI

VHQWHQFH� ZDV� DIILUPHG� E\� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� DQG� FHUWLRUDUL

ZDV�GHQLHG� LQ�&RPPRQZHDOWK�Y��7UDYDJOLD�� ����3D�� ���������$��G����

�������� FHUW�� GHQLHG�� ���� 8�6�� ����� ���� 6�&W�� ������ ���� /�(G��G� ���

�������

$SSHOODQW�ILOHG�KLV�ILUVW�SHWLWLRQ�IRU�SRVW�FRQYLFWLRQ�UHOLHI�DQG�D�KHDULQJ

ZDV�KHOG�LQ�6HSWHPEHU�RI��������+LV�SHWLWLRQ�ZDV�GHQLHG�RQ�2FWREHU���������

7KLV� &RXUW� DIILUPHG� LQ� &RPPRQZHDOWK� Y�� 7UDYDJOLD�� ���� $��G� ���

�3D�6XSHU���������DSSHDO�GHQLHG������3D�����������$��G��������������FHUW�

GHQLHG������8�6�����������6�&W������������/�(G��G������������

*RYHUQRU� &DVH\� VLJQHG� DQ� H[HFXWLRQ� ZDUUDQW� RQ� -XQH� ��� ������ � $

SHWLWLRQ� WR� VWD\� H[HFXWLRQ� ZDV� ILOHG� E\� $SSHOODQW� LQ� WKH� IHGHUDO� FRXUW� DQG

JUDQWHG�E\�-XGJH�%ORFK�RQ�6HSWHPEHU���������WR�DOORZ�$SSHOODQW�WLPH�WR�ILOH

D�SHWLWLRQ�IRU�D�ZULW�RI�KDEHDV�FRUSXV���$SSHOODQW�ILOHG�D�VHFRQG�SHWLWLRQ�IRU

SRVW�FRQYLFWLRQ� UHOLHI� DQG� D� KHDULQJ� ZDV� KHOG� LQ� 0DUFK� RI� ������ 7KH� WULDO

FRXUW�GHQLHG� WKH�SHWLWLRQ�RQ�0D\����������� �$SSHOODQW�GLUHFWO\�DSSHDOHG�WR
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WKH� 6XSUHPH� &RXUW�� ZKLFK� DIILUPHG� DQG� FHUWLRUDUL� ZDV� GHQLHG� LQ

&RPPRQZHDOWK� Y�� 7UDYDJOLD�� ���� 3D�� ����� ���� $��G� ���� �������� FHUW�

GHQLHG������8�6������������6�&W�����������/�(G��G������������

$SSHOODQW�ILOHG�D�VXSSOHPHQWDO�SHWLWLRQ�IRU�KDEHDV�FRUSXV�RQ�0D\����

�������-XGJH�%ORFK�RI�WKH�IHGHUDO�GLVWULFW�FRXUW�UHPDQGHG�IRU�UH�VHQWHQFLQJ

ILQGLQJ� WKDW� WKH� HYLGHQFH� RI� WKH� ,QGLDQD� &RXQW\� JXLOW\� SOHD� LQ� WKH� 1LFKROV

FDVH�VKRXOG�KDYH�EHHQ�H[FOXGHG�EDVHG�RQ�WKH�SOHD�DJUHHPHQW�HQWHUHG�LQWR

E\�WKH�SDUWLHV���$OO�RWKHU�UHTXHVWHG�UHOLHI�ZDV�GHQLHG���$SSHOODQW�WKHUHDIWHU

ILOHG� DQ� RPQLEXV� SUH�WULDO� PRWLRQ� ZLWK� WKH� WULDO� FRXUW� VHHNLQJ� WR� EDU� UH�

VHQWHQFLQJ� EDVHG� RQ� WKH� 6XSUHPH� &RXUW
V� GHFLVLRQ� LQ�&RPPRQZHDOWK� Y�

0F3KDLO�� ���� 3D�� ����� ���� $��G� ���� �������� � 7KH� WULDO� FRXUW� GHQLHG� WKLV

PRWLRQ� RQ� 'HFHPEHU� ���� ������ KRZHYHU�� WKH� FRXUW� JUDQWHG� $SSHOODQW� WKH

ULJKW�WR�ILOH�DQ�LPPHGLDWH�DSSHDO���7KLV�WLPHO\�DSSHDO�IROORZHG�

$SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXHV�IRU�RXU� UHYLHZ�� � ����ZKHWKHU� UH�

VHQWHQFLQJ�$SSHOODQW� LQ� WKH�:HVWPRUHODQG�&RXQW\�PXUGHU� LV�EDUUHG�E\� WKH

DSSOLFDWLRQ�RI����3D�&�6�$��������DQG�WKH�KROGLQJ�LQ�0F3KDLO������ZKHWKHU

WKH� HYLGHQFH� VXUURXQGLQJ� WKH� 1LFKROV� PXUGHU� VKRXOG� EH� H[FOXGHG� DW� UH�

VHQWHQFLQJ�EDVHG�RQ�WKH�SOHD�DJUHHPHQW������ZKHWKHU�WKH�DOOHJHG�FRPPHQWV

RI�WKHQ�'LVWULFW�$WWRUQH\�$O�1LFKROV�WKDW�KH�ZRXOG�QRW�VHHN�WKH�GHDWK�SHQDOW\

LQ�WKH�HYHQW�RI�D� UHWULDO�SUHFOXGHG�VHHNLQJ�WKH�GHDWK�SHQDOW\� LQVWDQWO\�� ���

ZKHWKHU� WKH������DPHQGPHQWV� WR����3D�&�6�$�� �������K������ � �D�� YLRODWH

HTXDO� SURWHFWLRQ� ULJKWV� RI� $SSHOODQW� LQ� WKDW� WKH\� LQDSSURSULDWHO\� UHTXLUH
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FHUWDLQ� GHIHQGDQWV� WR� IDFH� WKH� GHDWK� SHQDOW\� EDVHG� RQ� WKH� HUURQHRXV

GHFLVLRQ�RI�WKH�VWDWH�FRXUW�SULRU�WR�WKH�DPHQGPHQWV���E��YLRODWH�GXH�SURFHVV

ULJKWV�� �F�� FRQVWLWXWH� DQ� H[�SRVW� IDFWR� ODZ�� ���� ZKHWKHU� WKH� 3HQQV\OYDQLD

VHQWHQFLQJ�VWDWXWH�YLRODWHV�GXH�SURFHVV�E\�SHUPLWWLQJ�WKH�LPSRVLWLRQ�RI�WKH

GHDWK�SHQDOW\�LQ�DQ�DUELWUDU\�IDVKLRQ�DW�WKH�SURVHFXWRU
V�GLVFUHWLRQ��DQG����

ZKHWKHU� WKH� GHVLJQDWLRQ� RI� ODZ� HQIRUFHPHQW� RIILFHUV�� DV� VHW� IRUWK� LQ� ��

3D�&�6�$�� �� �����G������ DV� DQ� DJJUDYDWLQJ� FLUFXPVWDQFH�� DUELWUDULO\� DQG

LQDSSURSULDWHO\� SODFHV� D� KLJKHU� ZRUWK� RQ� WKH� YDOXH� RI� WKHLU� OLYHV� YLRODWLQJ

HTXDO�SURWHFWLRQ�

$SSHOODQW�FRQWHQGV�WKH� WULDO� FRXUW� HUUHG� LQ� ILQGLQJ����3D�&�6�$�� ����

DQG� WKH� 6XSUHPH� &RXUW
V� UHFHQW� KROGLQJ� LQ� &RPPRQZHDOWK� Y�� 0F3KDLO�

����3D�����������$��G������3D��������GRHV�QRW�DSSO\�WR�WKH�FDVH�DW�EDU��

$OWKRXJK�WKH�WULDO�FRXUW�IRXQG�WKDW�DOO�RI�WKH�UHTXLUHPHQWV�RI�0F3KDLO�ZHUH

PHW��WKH�FRXUW�GHWHUPLQHG�WKDW�WKH�KROGLQJ�GLG�QRW�DSSO\�UHWURDFWLYHO\���:H

ILQG� WKDW� WKH� FRXUW� SURSHUO\� GHWHUPLQHG� WKDW� 0F3KDLO� GRHV� QRW� DSSO\�

����������������������������������
�� � � 7KH� &RPPRQZHDOWK� FRXQWHUV� $SSHOODQW
V� DUJXPHQW� E\� FRQWHQGLQJ� WKDW
0F3KDLO��VXSUD�GRHV�QRW�DSSO\�WR�WKH�IDFWV�RI�WKLV�FDVH�EHFDXVH�$SSHOODQW�LV
VROHO\�IDFLQJ�D�UH�VHQWHQFLQJ�KHDULQJ��XQOLNH�0F3KDLO�LQ�ZKLFK�$SSHOODQW�ZDV
IDFLQJ� D� WULDO� WR� GHWHUPLQH� KLV� JXLOW� RU� LQQRFHQFH�� � 7KH� &RPPRQZHDOWK
V
DUJXPHQW�� KRZHYHU��PXVW� IDLO�� � $SSHOODQW
V�0F3KDLO� LVVXH� FHQWHUV� DURXQG
ZKHWKHU�WKH�SULRU�SOHD�DFWHG�DV�D�EDU�WR�D�VXEVHTXHQW�SURVHFXWLRQ�RQ�GRXEOH
MHRSDUG\�JURXQGV���7KDW�LV�WKH�H[DFW�DUJXPHQW�SUHVHQWHG�LQ�0F3KDLO��VXSUD�
7KHUHIRUH��LI�ZH�ZHUH�WR�ILQG�WKDW�WKH�UHTXLUHPHQWV�RI�0F3KDLO�DUH�PHW�DQG
WKDW�WKH�GHFLVLRQ�DSSOLHV�UHWURDFWLYHO\��$SSHOODQW
V�FODLPV�ZRXOG�PHULW�UHYLHZ�



-��$��������

�����

KRZHYHU��ZH�EDVH�RXU�GHFLVLRQ�RQ�D�ILQGLQJ�WKDW�$SSHOODQW
V�DFWV�GLG�QRW�IDOO

XQGHU�WKH�VWDWXWRU\�GHILQLWLRQ�RI�D�VLQJOH�FULPLQDO�HSLVRGH��

6HFWLRQ�����SURYLGHV��LQ�UHOHYDQW�SDUW��DV�IROORZV�

$OWKRXJK� D� SURVHFXWLRQ� LV� IRU� D� YLRODWLRQ� RI� D� GLIIHUHQW
SURYLVLRQ� RI� WKH� VWDWXWHV� WKDQ� D� IRUPHU� SURVHFXWLRQ� RU� LV
EDVHG� RQ� GLIIHUHQW� IDFWV�� LW� LV� EDUUHG� E\� VXFK� IRUPHU
SURVHFXWLRQ�XQGHU�WKH�IROORZLQJ�FLUFXPVWDQFHV�

����7KH�IRUPHU�SURVHFXWLRQ�UHVXOWHG�LQ�DQ�DFTXLWWDO�RU�LQ�D
FRQYLFWLRQ�DV�GHILQHG�LQ�VHFWLRQ�����RI�WKLV�WLWOH��UHODWLQJ�WR
ZKHQ� SURVHFXWLRQ� EDUUHG� E\� IRUPHU� SURVHFXWLRQ� IRU� WKH
VDPH�RIIHQVH��DQG�WKH�VXEVHTXHQW�SURVHFXWLRQ�LV�IRU�«

�LL��DQ\�RIIHQVH�EDVHG�RQ�WKH�VDPH�FRQGXFW�RU�DULVLQJ�IURP
WKH� VDPH� FULPLQDO� HSLVRGH�� LI� VXFK� RIIHQVH�ZDV� NQRZQ� WR
WKH� DSSURSULDWH� SURVHFXWLQJ� RIILFHU� DW� WKH� WLPH� RI� WKH
FRPPHQFHPHQW� RI� WKH� ILUVW� WULDO� DQG� ZDV� ZLWKLQ� WKH
MXULVGLFWLRQ� RI� D� VLQJOH� FRXUW� XQOHVV� WKH� FRXUW� RUGHUHG� D
VHSDUDWH�WULDO�RI�WKH�FKDUJH�RI�VXFK�RIIHQVH�

��� 3D�&�6�$�� �� �������LL��� � 7KH� RIILFLDO� FRPPHQW� FODULILHV� ZKHQ� HYHQWV� IDOO

XQGHU�WKH�GHILQLWLRQ�RI�D�VLQJOH�FULPLQDO�HSLVRGH�

8QGHU� H[LVWLQJ� ODZ�� LI� WZR� FULPHV� DULVH� RXW� RI� WKH� VDPH
IDFWV�DQG�RQH�GRHV�QRW�LQYROYH�WKH�RWKHU��L�H���RQH�LV�QRW�D
VWHS� WR� WKH� RWKHU��� WKHQ� D� SURVHFXWLRQ� RI� RQH� KDV� QR
EHDULQJ�RQ�WKH�RWKHU�DQG�WKH�GHIHQGDQW�PD\�EH�SURVHFXWHG
IRU� WKH� RWKHU� UHJDUGOHVV� RI� WKH� RXWFRPH� RI� WKH� ILUVW
SURVHFXWLRQ�� � ,Q� RWKHU� ZRUGV�� LI� WKH� RIIHQVHV� DUH� GLVWLQFW
DQG�VHSDUDWH��WKH�RXWFRPH�RI�D�WULDO�RI�WKH�SURVHFXWLRQ�RI
RQH�KDV�QR�EHDULQJ�RQ� WKH�VXEVHTXHQW�SURVHFXWLRQ�RI�WKH
RWKHU�

����3D�&�6�$����������2IILFLDO��&RPPHQW���FLWDWLRQV�RPLWWHG�����7KH��EDU��WR

����������������������������������
�� � � :H� QRWH� WKDW� WKH� 6XSUHPH� &RXUW
V� GHFLVLRQ� LQ� 0F3KDLO�� VXSUD� LV� D
SOXUDOLW\� GHFLVLRQ�� DQG� WKXV� KDV� OLPLWHG� SUHFHGHQWLDO� YDOXH�� � 6HH
&RPPRQZHDOWK�Y��&RRSHU������$��G���������3D�6XSHU���������ILQGLQJ�WKDW
SOXUDOLW\�RSLQLRQV�DUH�QRW�ELQGLQJ�SUHFHGHQW��
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VXEVHTXHQW�FULPLQDO�SURVHFXWLRQ�LQ�OLJKW�RI�WKH�0F3KDLO�GHFLVLRQ�KDV�UHFHQWO\

EHHQ�GLVFXVVHG�LQ�&RPPRQZHDOWK�Y��:LWWHQEXUJ������$��G�����3D�6XSHU�

�������DSSHDO� GHQLHG�� ����� /(;,6� ����� �3D�� 6HSWHPEHU���� ������� � 7KHUH

WKH�&RXUW�VWDWHG�

6HFWLRQ� ����� E\� EDUULQJ� FULPLQDO� SURVHFXWLRQ� IRU� RIIHQVHV
DULVLQJ�IURP�WKH�VDPH�FULPLQDO�HSLVRGH�RQ�ZKLFK�D�SUHYLRXV
SURVHFXWLRQ� ZDV� EDVHG�� HIIHFWLYHO\� FUHDWHG� D� UXOH� RI
FRPSXOVRU\� MRLQGHU�� � 7KLV� FRPSXOVRU\� MRLQGHU� UXOH� VHUYHV
WZR�GLVWLQFW�SROLF\�FRQVLGHUDWLRQV�������WR�SURWHFW�D�FULPLQDO
GHIHQGDQW� IURP� WKH� JRYHUQPHQWDO� KDUDVVPHQW� RI� EHLQJ
VXEMHFWHG� WR�VXFFHVVLYH� WULDOV� IRU�RIIHQVHV�VWHPPLQJ� IURP
WKH�VDPH�FULPLQDO�HSLVRGH��DQG�����DV�D�PDWWHU�RI�MXGLFLDO
DGPLQLVWUDWLRQ� DQG� HFRQRP\�� WR� DVVXUH� ILQDOLW\� ZLWKRXW
XQGXO\� EXUGHQLQJ� WKH� MXGLFLDO� SURFHVV� E\� UHSHWLWLRXV
OLWLJDWLRQ���6WDWHG�DQRWKHU�ZD\��WKH�SXUSRVH�EHKLQG�6HFWLRQ
���� LV� WR� VKLHOG� WKH� DFFXVHG� IURP� GXSOLFLWRXV�� VHTXHQWLDO
WULDOV���6XFK�WULDOV�SURPLVH�XQQHFHVVDU\�GHOD\��XQQHFHVVDU\
H[SHQVH� WR� WKH� DFFXVHG� DQG� WKH� &RPPRQZHDOWK�
XQQHFHVVDU\� GXSOLFDWLRQ� RI� MXGLFLDO� UHVRXUFHV�� DQG
XQQHFHVVDU\�DJJUDYDWLRQ�WR�WKH�DFFXVHG�DQG�ZLWQHVVHV�

,G��DW��������FLWDWLRQV�DQG�TXRWDWLRQ�PDUNV�RPLWWHG��

,Q�:LWWHQEXUJ�YDULRXV�RIIHQVHV�ZHUH�FRPPLWWHG�ZLWKLQ�WZR�FRXQWLHV�

7KH�LQLWLDO�RIIHQVH�LQYROYHG�D�UREEHU\�LQ�9HQDQJR�&RXQW\��ZKLFK�OHG�WR�D�KLJK

VSHHG�FKDVH�LQYROYLQJ�WKH�SROLFH�LQ�:DUUHQ�&RXQW\��DQG�XOWLPDWHO\�UHVXOWHG

LQ�WKH�GHIHQGDQW�ILULQJ�VHYHUDO�VKRWV�DW�WKH�RIILFHUV���:LWWHQEXUJ�SOHG�JXLOW\

WR�WKH�UREEHU\�LQ�9HQDQJR�&RXQW\���+H�WKHQ�VRXJKW�WR�TXDVK�WKH�FKDUJHV�LQ

:DUUHQ�&RXQW\�EDVHG�RQ�WKH�SURYLVLRQV�RI�VHFWLRQ�������7KH�&RXUW�IRXQG�WKDW

WKH�SOHD�RI�JXLOW\�FRQVWLWXWHG�D�FRQYLFWLRQ�IRU�SXUSRVHV�RI�VHFWLRQ������WKDW

WKH� SURVHFXWRUV� LQ� 9HQDQJR� &RXQW\� ZHUH� ZHOO� DZDUH� RI� WKH� FKDUJHV� LQ

:DUUHQ� &RXQW\� DW� WKH� WLPH� RI� WKH� SURFHHGLQJV�� DQG� WKDW� SXUVXDQW� WR
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0F3KDLO��VXSUD��DOO�WKH�FKDUJHV�ZHUH�ZLWKLQ�WKH�MXULVGLFWLRQ�RI�D�VLQJOH�FRXUW�

+RZHYHU�� WKH� &RXUW� FDUHIXOO\� DQDO\]HG� WKH� UHTXLUHPHQW� WKDW� WKH� FULPHV

LQYROYH�WKH�VDPH�FULPLQDO�HSLVRGH�DQG�FRQFOXGHG�WKDW�WKH�IDFWV�RI� WKH�FDVH

GLG�QRW�ZDUUDQW�VXFK�D�ILQGLQJ���,Q�DUULYLQJ�DW�WKLV�GHWHUPLQDWLRQ��WKH�&RXUW

FRQVLGHUHG�VHYHUDO�IDFWRUV�LQFOXGLQJ�WKDW�WKH�FKDUJHV�LQ�WKH�WZR�����FRXQWLHV

ZHUH�QRW�GXSOLFDWHG��WKH�HOHPHQWV�RI�WKH�FULPHV�WKDW�ZRXOG�EH�SURYHQ�LQ�RQH

FRXQW\�ZHUH� GLVWLQFW� IURP� WKRVH� LQ� WKH� RWKHU� FRXQW\�� DQG� WKDW� WKH� IDFWXDO

ZLWQHVVHV�IRU�HDFK�LQFLGHQW�ZHUH�GLVWLQFW�

7KLV�GHWHUPLQDWLRQ�OLNHZLVH�DSSOLHV�WR�WKH�FDVH�DW�EDU���$SSHOODQW�SOHG

JXLOW\�WR�WKH�PXUGHUV�RI�1HZFRPHU��/HYDWR�DQG�1LFKROV�� WKXV�VDWLVI\LQJ�WKH

ILUVW� UHTXLUHPHQW� RI� 5XOH� ����� � 3URVHFXWRUV� LQ�:HVWPRUHODQG� &RXQW\� ZHUH

DZDUH� RI� WKH� LPSHQGLQJ� FKDUJHV� LQ� ,QGLDQD� &RXQW\� DW� WKH� WLPH� RI� WKH

SURFHHGLQJV���$FFRUGLQJO\��WKH�WKLUG�UHTXLUHPHQW�LV�DOVR�VDWLVILHG���3XUVXDQW

WR�0F3KDLO��DOO�RI�WKH�FKDUJHV�ZHUH�ZLWKLQ�WKH�MXULVGLFWLRQ�RI�D�VLQJOH�FRXUW�

6HH�0F3KDLO������3D��DW����������$��G�DW������ILQGLQJ�WKDW� WKH�FRXUWV�RI

FRPPRQ�SOHDV�KDYH�VWDWHZLGH� MXULVGLFWLRQ�DQG�PD\�SUHVLGH�RYHU�WULDOV�WKDW

FRQFHUQ� HYHQWV� WDNLQJ� SODFH� EH\RQG� WKH� WHUULWRULDO� OLPLWV� RI� WKH� FRXQW\� LQ

ZKLFK�WKH�FRXUW� VLWV��� �'HVSLWH�PHHWLQJ� WKH� ILUVW� WKUHH� UHTXLUHPHQWV� RI� WKH

VWDWXWH��WKH�FULPHV�FDQQRW�EH�VDLG�WR�FRQVWLWXWH�D�VLQJOH�FULPLQDO�HSLVRGH�

7KH� WHUP� 
VDPH� FULPLQDO� HSLVRGH
� FDQ� EH� DPRUSKRXV� DQG
WURXEOHVRPH� WR� DSSO\�� � 7KH� GHWHUPLQDWLRQ� RI� ZKDW
FRQVWLWXWHV� D� VLQJOH� FULPLQDO� HSLVRGH� PXVW� QRW� EH
DSSURDFKHG�LQ�D�ULJLG�RU�K\SHUWHFKQLFDO�PDQQHU�WKDW�ZRXOG
GHIHDW�WKH�SXUSRVHV�XQGHUO\LQJ�6HFWLRQ�������5DWKHU��ZKHQ
GHWHUPLQLQJ�ZKDW�FRQVWLWXWHV�D�VLQJOH�FULPLQDO�HSLVRGH��ZH
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FRQVLGHU�����WKH�WHPSRUDO�UHODWLRQVKLS�EHWZHHQ�WKH�DFWV�LQ
TXHVWLRQ�DQG�����WKH�ORJLFDO�UHODWLRQVKLS�EHWZHHQ�WKH�DFWV�
,Q�GHWHUPLQLQJ�ZKHWKHU�D�QXPEHU�RI�RIIHQVHV�DUH��ORJLFDOO\
UHODWHG�� WR� RQH� DQRWKHU�� D� FRXUW� VKRXOG� LQTXLUH� LQWR
ZKHWKHU�WKHUH�LV�D�VXEVWDQWLDO�GXSOLFDWLRQ�RI�IDFWXDO�DQG�RU
OHJDO� LVVXHV� SUHVHQWHG� E\� WKH� RIIHQVHV�� LI� WKHUH� LV
VXEVWDQWLDO� GXSOLFDWLRQ�� WKHQ� WKH� RIIHQVHV� DUH� ORJLFDOO\
UHODWHG�DQG�PXVW�EH�SURVHFXWHG�DW�RQH�WULDO�

:LWWHQEXUJ������$��G�DW����

$OWKRXJK�WKH�HYHQWV�LQ�WKH�FDVH�DW�EDU�DUJXDEO\�KDYH�D�FORVH�WHPSRUDO

UHODWLRQVKLS��WKH�ORJLFDO�UHODWLRQVKLS�EHWZHHQ�WKH�FULPHV�LV�ODFNLQJ���$SSHOODQW

FODLPV�WKDW�EHFDXVH�HYLGHQFH�RI�WKH�FLUFXPVWDQFHV�OHDGLQJ�XS�WR�WKH�PXUGHU

RI� 2IILFHU�0LOOHU�ZHUH� DGPLVVLEOH� DW� WULDO� DQG� WKH� RIILFHU
V�PXUGHU� RFFXUUHG

ZKLOH�KH�ZDV�DWWHPSWLQJ�WR�DSSUHKHQG�$SSHOODQW�IRU�WKH�RIIHQVHV�FRPPLWWHG

LQ� ,QGLDQD�&RXQW\�� WKH�RIIHQVHV�ZHUH� D� SDUW� RI� WKH� VDPH� FULPLQDO� HSLVRGH�

7KH�VDPH�H[DFW�DUJXPHQW��KRZHYHU��ZDV�UHMHFWHG�LQ�:LWWHQEXUJ�

:LWWHQEXUJ�FODLPHG�WKDW�WKH�RIIHQVHV�ZHUH�D�SDUW�RI�WKH�VDPH�FULPLQDO

HSLVRGH� ZKHUH� WKH\� RFFXUUHG� ZKLOH� SROLFH� RIILFHUV� ZHUH� DWWHPSWLQJ� WR

DSSUHKHQG�KLP�IRU�WKH�UREEHU\�FRPPLWWHG�LQ�WKH�RWKHU�FRXQW\���+H�FODLPHG�

LQ� HVVHQFH�� WKDW� KLV� VXEMHFWLYH� VWDWH� RI�PLQG�DW� WKH� WLPH� GLFWDWHG� WKDW� WKH

FULPHV�ZHUH�LQWHUUHODWHG��L�H���WKH�IOHHLQJ�ZRXOG�QRW�KDYH�RFFXUUHG�DEVHQW�KLV

VXEMHFWLYH�VWDWH�RI�JXLOW�WR�WKH�FRPPLVVLRQ�RI�WKH�SULRU�FULPHV���,Q�UHMHFWLQJ

WKLV�DUJXPHQW��WKLV�&RXUW�VWDWHG�

)XUWKHU��DIWHU�VWXG\��WKLV�&RXUW�FDQ�ILQG�QR�VXSSRUW�IRU�WKH
SURSRVLWLRQ� WKDW�:LWWHQEXUJ
V� VXEMHFWLYH� VWDWH� RI� PLQG� DW
WKH� WLPH� WKDW� WKH� FULPHV� RFFXUUHG� LV� UHOHYDQW� WR� RXU
DQDO\VLV���,QVWHDG��ZH�ILQG�WKDW�LW�ZRXOG�GHIHDW�WKH�SROLFLHV
EHKLQG� 6HFWLRQ� ���� LI� ZH� ZHUH� WR� SHUPLW� D� FULPLQDO
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GHIHQGDQW� WR� GLFWDWH� WKURXJK� KLV� VXEMHFWLYH� LQWHQW� ZKHQ
WKLV� VHFWLRQ� VKRXOG� DSSO\�� � 5DWKHU�� ZH� PXVW� ORRN� DW� WKH
REMHFWLYH� IDFWV� DQG� GHWHUPLQH�ZKHWKHU� ���� WKH� GHIHQGDQW
ZRXOG� EH� VXEMHFWHG� WR� JRYHUQPHQWDO� KDUDVVPHQW� E\
VXFFHVVLYH� WULDOV�� DQG� ���� WKH� MXGLFLDO� SURFHVV� ZRXOG� EH
EXUGHQHG�E\�UHSHWLWLRXV�OLWLJDWLRQ�

,G��DW����

7KH�SROLF\�FRQVLGHUDWLRQV�XQGHUO\LQJ�VHFWLRQ�����ZRXOG�QRW�EH�VHUYHG

LQ�WKH�FDVH�DW�EDU�E\�DOORZLQJ�VXFK�D�GUDVWLF�UHPHG\�DV�SUHFOXGLQJ�WKH�UH�

VHQWHQFLQJ� RI� $SSHOODQW�� � $V� LQ�:LWWHQEXUJ�� LW� ZRXOG� EH� XQMXVW� WR� DOORZ

VXFK�D�UHVXOW�ZKHUH�RQH�FULPH�ZDV�PHUHO\�WHPSRUDOO\�UHODWHG�WR�WKH�RWKHU

DQG� ZDV� QRW� D� ORJLFDO� VWHS� LQ� LWV� FRPPLVVLRQ�� � ,Q� WKH� LQVWDQW� FDVH�� WKH

PXUGHU� RI�0DUOHQH�1HZFRPHU�KDG� QRWKLQJ� WR� GR�ZLWK� WKH� NLGQDSSLQJ� DQG

PXUGHU�RI�3HWHU�/HYDWR�IRXU�����GD\V�HDUOLHU���&OHDUO\�RQH�PXUGHU�ZDV�QRW�D

VWHS� QHFHVVDU\� WR� WKH� FRPSOHWLRQ� RI� WKH� RWKHU�� � /LNHZLVH�� WKH� 1LFKROV

NLGQDSSLQJ� DQG� PXUGHU� ZDV� LQ� QR� ZD\� FRQQHFWHG� WR� WKH� ILUVW� WZR� ���

PXUGHUV�� � 7KH� NLOOLQJ� RI� 2IILFHU� 0LOOHU�� DOWKRXJK� FRPPLWWHG� GXULQJ� DQ

DWWHPSW� WR�DSSUHKHQG�$SSHOODQW� IRU� DQWHFHGHQW� FULPLQDO� DFWV��ZDV�QRW� WKH

ILQDO�QHFHVVDU\�VWHS�UHOHYDQW�WR�WKH�FULPLQDO�FRQGXFW���,W�ZDV�QHFHVVDU\�WKDW

$SSHOODQW�FRPPLW�VRPH�ZURQJGRLQJ�WR�RFFDVLRQ�WKH�FKDVH��KRZHYHU�2IILFHU

0LOOHU
V�PXUGHU�ZDV�FRPPLWWHG�LQ�DQ�DWWHPSW�WR�DYRLG�DSSUHKHQVLRQ��QRW�DV

D�SDUW�RI� WKH�SULRU� WKUHH� ����PXUGHUV�� �7KLV�FDVH� LV� FOHDUO\� GLVWLQJXLVKDEOH

IURP�0F3KDLO��VXSUD��ZKHUH�WKH�GUXJ�VDOH�DQG�SXUFKDVHV�EHWZHHQ�WKH�WZR

FRXQWLHV�FOHDUO\�LQYROYHG�RQH�FRQWLQXRXV�HYHQW�
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,Q�0F3KDLO��VXSUD��WKH�GHIHQGDQW�VROG�D�VPDOO�TXDQWLW\�RI�FRFDLQH�WR

DQ�XQGHUFRYHU�DJHQW�RI�WKH�3HQQV\OYDQLD�VWDWH�SROLFH�LQ�:DVKLQJWRQ�&RXQW\�

2Q�D�VHFRQG�RFFDVLRQ��$SSHOODQW�WROG�WKH�WURRSHU�WKDW�WKH\�ZRXOG�QHHG�WR�JR

WR�$OOHJKHQ\�&RXQW\�WR�REWDLQ�D�ODUJHU�TXDQWLW\���&RQVHTXHQWO\��WKH�VHFRQG

VDOH�RFFXUUHG�LQ�$OOHJKHQ\�&RXQW\���7KH�ILQDO�VDOH�WR�WKH�WURRSHU�RFFXUUHG�LQ

:DVKLQJWRQ�&RXQW\�D�IHZ�ZHHNV�ODWHU���&OHDUO\��WKH�WUDQVDFWLRQV�LQ�0F3KDLO

FRQVWLWXWHG�D�VLQJOH�FULPLQDO�HSLVRGH�ZKHUH�LW�ZDV�QHFHVVDU\�WR�REWDLQ�GUXJV

IURP�DQRWKHU�FRXQW\�LQ�RUGHU�WR�PDNH�D�VDOH�RI�WKH�GUXJV�UHTXHVWHG�LQ�WKH

RWKHU�� � 7KRVH� VSHFLDO� FLUFXPVWDQFHV�GR�QRW� H[LVW� LQ� WKH� FDVH� DW� EDU�� � 7KH

PXUGHU�RI�2IILFHU�0LOOHU�ZDV�QRW�VR�FOHDUO\�GHSHQGHQW�RQ�WKH�RFFXUUHQFHV�LQ

WKH� ,QGLDQD� &RXQW\�� 5DWKHU�� LW� ZDV� D� VLQJXODU� HYHQW� XQUHODWHG� DQG

LQGHSHQGHQW�RI�WKH�SULRU�FRQGXFW���7KHUHIRUH��WKH�WULDO�FRXUW�SURSHUO\�IRXQG

VHFWLRQ�����LQDSSOLFDEOH�WR�WKH�FDVH�DW�EDU�

$SSHOODQW� QH[W� FRQWHQGV� WKDW� WKH� HYLGHQFH� RI� WKH� FLUFXPVWDQFHV

VXUURXQGLQJ� WKH� 1LFKROV� PXUGHU�� DORQJ� ZLWK� WKH� DFWXDO� SOHD�� VKRXOG� EH

H[FOXGHG� DW� UH�VHQWHQFLQJ�� � 7KLV� VDPH� H[DFW� LVVXH� ZDV� GHFLGHG� LQ� WKH

FRPSDQLRQ�FDVH�RI�&RPPRQZHDOWK�Y��/HVNR�������/(;,6�������DW������

�3D��0D\�������������5HOHYDQWO\��WKH�6XSUHPH�&RXUW�IRXQG�

7KH� GLVWULFW� FRXUW� UXOHG� WKDW� DSSHOODQW
V� JXLOW\� SOHD� ZDV
ZURQJIXOO\�LQGXFHG�E\�WKH�UHSUHVHQWDWLRQ�WKDW�LW�ZRXOG�QRW
EH� LQWURGXFHG� GXULQJ� WKH� SHQDOW\� SKDVH� RI� WKH
:HVWPRUHODQG�&RXQW\�FDVH�LQYROYLQJ�WKH�PXUGHU�RI�2IILFHU
0LOOHU���6LQFH�WKH�1LFKROV�JXLOW\�SOHD�ZDV�LQWURGXFHG�LQ�WKH
0LOOHU� FDVH�� WKH� GLVWULFW� FRXUW� GHWHUPLQHG� WKDW� D� VHFRQG
SHQDOW\�SURFHHGLQJV�ZDV�WR�EH�FRQGXFWHG�LQ�WKH�0LOOHU�FDVH
DQG�WKDW�HYLGHQFH�RI�WKH�JXLOW\�SOHD�LQ�WKH�1LFKROV�PDWWHU
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ZDV�QRW�WR�EH�LQWURGXFHG�LQ�WKH�VHFRQG�0LOOHU�SHQDOW\�WULDO�
$W�WKH�VHFRQG�SHQDOW\�KHDULQJ��RYHU�GHIHQVH�REMHFWLRQ��WKH
&RPPRQZHDOWK� LQWURGXFHG� HYLGHQFH� RI� WKH� 1LFKROV
FRQYLFWLRQ� DQG� WKH� FLUFXPVWDQFHV� RI� WKH� 1LFKROV� PXUGHU�
EXW� QRW� WKH� JXLOW\� SOHD�� � 7KH� HYLGHQFH� ZKLFK� ZDV
LQWURGXFHG�ZDV�QRW�FRQVLGHUHG�DV�DQ�DJJUDYDWLQJ�IDFWRU�LQ
VHQWHQFLQJ�� LQVWHDG�� LW� ZDV� XVHG� WR� GHPRQVWUDWH
DSSHOODQW
V�PRWLYH�DQG�LQWHQW�LQ�NLOOLQJ�2IILFHU�0LOOHU«�

$W�WULDO��/HVNR�DQG�7UDYDJOLD
V�VROH�GHIHQVH�WR�WKH�FKDUJH�RI
ILUVW�GHJUHH�PXUGHU�ZDV�WKDW�WKH\�HDFK�ODFNHG�WKH�UHTXLVLWH
LQWHQW�WR�NLOO«�7KH�MXU\�FRXOG�RQO\�KDYH�IDLUO\�HYDOXDWHG�WKH
&RPPRQZHDOWK
V�WKHRU\�UHJDUGLQJ�/HVNR
V�VWDWH�RI�PLQG�E\
KHDULQJ�HYLGHQFH�WHQGLQJ�WR�VKRZ�WKDW�7UDYDJOLD�DQG�/HVNR
KDG�MRLQWO\�HPEDUNHG�WKDW�HYHQLQJ�RQ�D�FULPH�VSUHH��WKDW
WKH\�KDG�DOUHDG\�FRPPLWWHG�D�KRPLFLGH�OLNHO\�WR�FRPPDQG
WKH� GHDWK� SHQDOW\�� WKDW� WKH\� KDG� LQ� WKHLU� SRVVHVVLRQ
SRZHUIXO� HYLGHQFH� RI� WKHLU� JXLOW� RI� WKDW� KRPLFLGH�
0RUHRYHU�� WR�EH�LQ�D�SRVLWLRQ� WR�HYDOXDWH�/HVNR
V�VWDWH�RI
PLQG� GXULQJ� WKH� FULWLFDO� PRPHQWV� GXULQJ� WKH� 0LOOHU
HQFRXQWHU��WKH�MXU\�QHHGHG�WR�KHDU�VXIILFLHQW�GHWDLOV�DERXW
WKHVH�PDWWHUV� WR� EH� DEOH� WR� DSSUHFLDWH� WKH� QDWXUH� RI� WKH
HYHQLQJ
V� MRLQW�XQGHUWDNLQJ��WKH� UHODWLRQVKLS� DQG�PRRG�RI
WKH�SDUWLFLSDQWV��DQG�WKH�H[WHQW�RI�WKH�FULPLQDO�H[SRVXUH�RI
WKRVH� SDUWLFLSDQWV� LQ� WKH� HYHQW� RI� WKHLU� DSSUHKHQVLRQ� E\
0LOOHU«�

7KH� 6XSUHPH� &RXUW� FRQFOXGHG� WKDW� WKH� FLUFXPVWDQFHV� VXUURXQGLQJ� WKH

PXUGHU� RI� 1LFKROV� ZHUH� DGPLVVLEOH� IRU� WKH� MXU\� WR� FRQVLGHU� LQ� LPSRVLQJ� D

VHQWHQFH���7KH�MXU\�ZDV�SURSHUO\�LQVWUXFWHG�WKDW�WKH�HYHQWV�VXUURXQGLQJ�WKH

1LFKROV�PXUGHU�ZHUH�VROHO\�LQWURGXFHG�LQWR�HYLGHQFH�WR�VKRZ�PRWLYH�DQG�WKH

FLUFXPVWDQFHV� VXUURXQGLQJ� WKH� PXUGHU�� � 7KH� &RXUW� IRXQG� QR� HUURU� LQ� WKH

DGPLVVLRQ� RI� VXFK� HYLGHQFH�� � :H� GHFOLQH� WR� DVVLJQ� HUURU� XQGHU� WKH� VDPH

FLUFXPVWDQFHV�

$SSHOODQW�DOOHJHV�WKDW�WKH�'LVWULFW�$WWRUQH\�DW�WKH�WLPH�RI�WKH�WULDO��$O

1LFKROV��VWDWHG�WKDW�KH�ZRXOG�QRW�VHHN�WKH�GHDWK�SHQDOW\� LQ� WKH�HYHQW�RI�D
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UHWULDO� RI� WKH� 0LOOHU� FDVH� DQG� WKDW�� WKHUHIRUH�� WKH� &RPPRQZHDOWK� ZDV

SUHFOXGHG�IURP�VHHNLQJ�WKH�GHDWK�SHQDOW\�LQVWDQWO\���7KLV��KRZHYHU��LV�QRW�DQ

DFFXUDWH�DFFRXQW�RI�WKH�VWDWHPHQW�DQG�LWV�OLPLWHG�SXUSRVH���)ROORZLQJ�WULDO�RQ

WKH�0LOOHU�PXUGHU��$SSHOODQW�IDFHG�D�WULDO�RQ�ERWK�WKH�1HZFRPHU�DQG�/HYDWR

PXUGHUV���$SSHOODQW�FODLPV�WKDW�WKH�DOOHJHG�FRPPHQW�E\�WKH�'LVWULFW�$WWRUQH\

LQGXFHG�KLP�WR�SOHDG�JXLOW\�WR�WKRVH�PXUGHUV�RQ�0DUFK����������

&RQWUDU\�WR�$SSHOODQW
V�FRQWHQWLRQ��WKH�SOHD�FROORTX\�LQGLFDWHV�WKDW�WKH

JXLOW\� SOHDV� ZRXOG� QRW� EH� XVHG� DV� DJJUDYDWLQJ� FLUFXPVWDQFHV� VKRXOG� WKH

0LOOHU� FDVH� EH� UHWULHG�� � 7KHUH� LV� QR� PHQWLRQ� WKDW� WKH� 'LVWULFW� $WWRUQH\

UHSUHVHQWHG� WKDW� KH� ZRXOG� QRW� VHHN� WKH� GHDWK� SHQDOW\� EDVHG� RQ� RWKHU

DJJUDYDWLQJ� FLUFXPVWDQFHV�� L�H��� WKH� SROLFH� RIILFHU
V� GHDWK�� � 7KHUHIRUH�

$SSHOODQW
V�FODLP�LV�PHULWOHVV�

1H[W�� $SSHOODQW� DVVHUWV� WKDW� WKH� ����� DPHQGPHQWV� WR� ��� 3D�&�6�$�

VHFWLRQ� �����K����� YLRODWH� GXH� SURFHVV� DQG� FRQVWLWXWH� H[�SRVW� IDFWR� ODZ�

7KLV� DUJXPHQW� ZDV� DGGUHVVHG� LQ� WKH� FRPSDQLRQ� FDVH� GHFLGHG� E\� WKH

6XSUHPH�&RXUW�LQ�/HVNR��VXSUD��ZKHUH�WKH�&RXUW�VWDWHG�

8QGHU�WKH�VHQWHQFLQJ�VWDWXWH�WKDW�ZDV�SUHYLRXVO\�LQ�HIIHFW�
D�UHPDQG�IRU�LPSRVLWLRQ�RI�D�VHQWHQFH�RI�OLIH�LPSULVRQPHQW
ZRXOG� LQGHHG� KDYH� EHHQ� UHTXLUHG�� � +RZHYHU�� WKH� VWDWXWH
ZDV� DPHQGHG� LQ� ����� WR� SURYLGH� WKDW� D� QHZ� VHQWHQFLQJ
KHDULQJ�PXVW�EH�FRQGXFWHG�ZKHQHYHU�D�VHQWHQFH�RI�GHDWK
LV�YDFDWHG��H[FHSW�ZKHUH�LW�LV�YDFDWHG�IRU�GLVSURSRUWLRQDOLW\
RU� ODFN� RI� HYLGHQFH� RI� DJJUDYDWLQJ� IDFWRUV�� � $SSHOODQW
DUJXHV�WKDW�KLV�GXH�SURFHVV�DQG�H[�SRVW�IDFWR�ULJKWV�XQGHU
WKH� IHGHUDO� DQG� VWDWH� FRQVWLWXWLRQV� ZHUH� YLRODWHG� E\
VXEMHFWLQJ� KLP� WR� UHVHQWHQFLQJ� XQGHU� WKH� DPHQGHG
VWDWXWH���7KH�VDPH�DUJXPHQWV�KDYH�DOUHDG\�EHHQ�UHMHFWHG
E\� WKLV� FRXUW�� �:H� KDYH� UHSHDWHGO\� KHOG� WKDW� WKH� UHYLVHG
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VHQWHQFLQJ� SURYLVLRQ� FDQ� EH� DSSOLHG� WR� FDVHV�� OLNH
DSSHOODQW
V�� WKDW�ZHUH�SHQGLQJ�LQ�WKH�DSSHOODWH�SURFHVV�DW
WKH�WLPH�RI�WKH�DPHQGPHQW�

$SSHOODQW� IXUWKHU� DVVHUWV� WKDW� WKH� UHVHQWHQFLQJ� SURYLVLRQ
GRHV�QRW�DSSO\�ZKHUH�D�GHDWK�VHQWHQFH�KDV�EHHQ�YDFDWHG
E\� DQ\� FRXUW� RWKHU� WKDQ� WKH� 6XSUHPH� &RXUW� RI
3HQQV\OYDQLD���+H�UHOLHV�RQ�WKH�>ODQJXDJH�RI�WKH�VWDWXWH@�
$SSHOODQW� UHDVRQV� WKDW� EHFDXVH� WKH� VWDWXWH� GRHV� QRW
VSHFLI\�ZKDW� LV� WR� RFFXU�ZKHQ� FRXUWV� RWKHU� WKDQ� WKLV� RQH
YDFDWH�D�VHQWHQFH��WKH�OHJLVODWXUH�PXVW�KDYH�LQWHQGHG�WKDW
WKHUH� ZRXOG� EH� QR� QHZ� VHQWHQFLQJ� KHDULQJ� DQG� WKDW� D
UHPDQG�IRU�LPSRVLWLRQ�RI�D�OLIH�VHQWHQFH�ZRXOG�RFFXU���6XFK
DQ� DSSURDFK� ZRXOG� OHDG�� KRZHYHU�� WR� D� KLJKO\� LUUDWLRQDO
VHQWHQFLQJ� VFKHPH�� � 7KRVH�ZKRVH� VHQWHQFHV� DUH� YDFDWHG
E\� WKLV�FRXUW�ZRXOG�EH� LQ�D� IDU�ZRUVH�SRVLWLRQ�WKDQ� WKRVH
ZKRVH� VHQWHQFHV� DUH� YDFDWHG� E\� RWKHU� FRXUWV�� VLQFH� WKH
IRUPHU� ZRXOG� EH� DW� ULVN� RI� LQFXUULQJ� DQRWKHU� GHDWK
VHQWHQFH�ZKLOH�WKH�ODWWHU�ZRXOG�QRW���7KH�OHJLVODWXUH�FDQQRW
EH�GHHPHG�WR�KDYH�LQWHQGHG�VXFK�DQ�LOORJLFDO�UHVXOW«�

)XUWKHU�� DSSHOODQW� DVVHUWV� WKDW� WKH� UHVHQWHQFLQJ� SURYLVLRQ
LV�LQDSSOLFDEOH�WR�FDVHV�WKDW�ZHUH�SHQGLQJ�EHIRUH�DQ\�FRXUW
RWKHU�WKDQ�WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD�DW�WKH�WLPH
RI� WKH� ����� DPHQGPHQW�� � $SSHOODQW� QRWHV� WKDW�� EHFDXVH
ZH�FRPSOHWHG�DSSHOODWH�DQG�SRVW�FRQYLFWLRQ�UHYLHZ�RI�WKLV
PDWWHU�LQ�������WKLV�FDVH�ZDV�QRW�SHQGLQJ�EHIRUH�XV�DW�WKH
WLPH� RI� WKH� ����� DPHQGPHQW�� � 7KH� VWDWXWH� FRQWDLQV� QR
ODQJXDJH��KRZHYHU��WKDW�PDNHV�LW�DSSOLFDEOH�RQO\�WR�FDVHV
SHQGLQJ� LQ� D� SDUWLFXODU� FRXUW�� � ,Q� IDFW�� WKH� OHJLVODWXUH
H[SUHVVO\� GHVLJQDWHG� WKDW� WKH� DPHQGPHQW� VKRXOG� EH
DSSOLHG� WR� DOO� FULPLQDO� FDVHV� DQG� DSSHDOV� SHQGLQJ� RQ� WKH
HIIHFWLYH�GDWH�RI�WKH�DFW�� �7KLV�SODLQO\�VHWV�QR�OLPLWV�DV�WR
WKH�FRXUWV�LQ�ZKLFK�FDVHV�DQG�DSSHDOV�ZHUH�SHQGLQJ�

/HVNR�� �����3D�� /(;,6�DW������� �FLWDWLRQV� DQG� TXRWDWLRQ�PDUNV� RPLWWHG��

7KXV��ZH�WRR�UHMHFW�$SSHOODQW
V�FRQWHQWLRQV�

$SSHOODQW�DOOHJHV�WKDW�WKH�3HQQV\OYDQLD�VHQWHQFLQJ�VWDWXWH�YLRODWHV�GXH

SURFHVV�E\�SHUPLWWLQJ�WKH� LPSRVLWLRQ�RI� WKH�GHDWK� VHQWHQFH� LQ� DQ�DUELWUDU\

IDVKLRQ�DW�WKH�SURVHFXWRU
V�GLVFUHWLRQ���7KH�FRQVWLWXWLRQDOLW\�RI�WKLV�SURYLVLRQ�
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KRZHYHU�� KDV� EHHQ� UHSHDWHGO\� XSKHOG�� �6HH� &RPPRQZHDOWK� Y�� 'H+DUW�

���� $��G� ����� ���� �3D�� ������ILQGLQJ� WKDW� WKH� GHDWK� SHQDOW\� VWDWXWH� ZDV

FRQVWLWXWLRQDO� DQG� UHMHFWLQJ� GHIHQGDQW
V� DUJXPHQW� WKDW� SURVHFXWRULDO

GLVFUHWLRQ�LQ�VHHNLQJ�WKH�GHDWK�SHQDOW\�YLRODWHV�GXH�SURFHVV�E\�DOORZLQJ�IRU

DUELWUDU\�VHOHFWLRQ�RI�LWV�LPSRVLWLRQ��

/DVWO\�� $SSHOODQW� FRQWHQGV� WKDW� WKH� GHVLJQDWLRQ� RI� ODZ� HQIRUFHPHQW

RIILFHUV�VHW�IRUWK�LQ����3D�&�6�$���������G�����DV�DJJUDYDWLQJ�FLUFXPVWDQFHV

IRU� FRQVLGHULQJ� WKH� GHDWK� SHQDOW\�� DUELWUDULO\� DQG� LQDSSURSULDWHO\� SODFHV� D

KLJKHU� ZRUWK� RQ� WKH� YDOXH� RI� WKHLU� OLYHV� YLRODWLQJ� HTXDO� SURWHFWLRQ�� � :H

FDQQRW� DJUHH� ZLWK� WKLV� FRQWHQWLRQ�� � 7KLV� GHVLJQDWLRQ� KDV� UHSHDWHGO\� EHHQ

XSKHOG���6HH�&RPPRQZHDOWK�Y��*LEEV������3D�����������$��G�����������

�XSKROGLQJ� VHQWHQFH� ZKHUH� ��� 3D�&�6�$��� �����G����� DSSOLHG��� � 3URYLGLQJ

VXFK� D� VHQWHQFLQJ� SURYLVLRQ�� ZKHUH� WKH� PXUGHU� RI� D� SROLFH� RIILFHU� ZKLOH

SHUIRUPLQJ�KLV�GXWLHV�LV�DQ�DJJUDYDWLQJ�FLUFXPVWDQFH��GRHV�QRW�YLRODWH�HTXDO

SURWHFWLRQ���5DWKHU��DV�WKH�WULDO�FRXUW�GXO\�QRWHG��LW�SURYLGHV�D�GHWHUUHQW�WR

NLOOLQJ� LQGLYLGXDOV� ZKR� URXWLQHO\� ULVN� WKHLU� OLYHV� LQ� WKH� ILHOG� RI� ODZ

HQIRUFHPHQW���7ULDO�&RXUW�2SLQLRQ������������DW����� �)LQGLQJ�QR�EDVLV�XSRQ

ZKLFK�WR�GLVWXUE�WKH�ILQGLQJV�RI�WKH�WULDO�FRXUW��ZH�DIILUP�

2UGHU�DIILUPHG�

)25'�(//,277��-��ILOHV�&RQFXUULQJ�6WDWHPHQW�
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$SSHDO�IURP�WKH�2UGHU�'DWHG�'HFHPEHU����������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�:HVWPRUHODQG�&RXQW\

&ULPLQDO�'LYLVLRQ��1R������&�����
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&21&855,1*�67$7(0(17�%<�)25'�(//,277��-��
)LOHG�'HFHPEHU���������

:KLOH� ,� DP� LQ� DFFRUG� ZLWK� WKH� PDMRULW\¶V� GLVFXVVLRQ� RI

&RPPRQZHDOWK� Y�� 0F3KDLO�� VXSUD�� JHQHUDOO\�� ,� DJUHH� ZLWK� WKH

&RPPRQZHDOWK¶V�SRVLWLRQ�WKDW�0F3KDLO�KDV�QR�DSSOLFDWLRQ�XQGHU�WKH�IDFWV�RI

WKLV�FDVH���7KHUHIRUH��,�FRQFXU�LQ�WKH�UHVXOW�UHDFK�E\�WKH�PDMRULW\�


