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23,1,21�%<�-2<&(��-� )LOHG�)HEUXDU\��������

��� $SSHOODQW��6WHOOD�%URDGZDWHU�� DSSHDOV� IURP� WKH� RUGHU� GDWHG� $SULO� ���

������ZKLFK�JUDQWHG� WKH�PRWLRQ� IRU� VXPPDU\� MXGJPHQW� ILOHG� E\� $SSHOOHHV

6HQWQHU��� � )RU� WKH� IROORZLQJ� UHDVRQV�� ZH� UHYHUVH�� � $V� WKLV� LV� WKH� VHFRQG

DSSHDO�WDNHQ�LQ�WKLV�FDVH��ZH�UHFRXQW�WKH�UHOHYDQW�IDFWV�DV�GLVFXVVHG�LQ�RXU

SULRU�PHPRUDQGXP�

2Q� 6HSWHPEHU� ���� ������ 6HDQ� 0LFKDHO� 3DLQWHU� DQG� KLV
PRWKHU�� %ULGJHWW� 5HQHH� 3DLQWHU�� ZHUH� NLOOHG� LQ� DQ
DXWRPRELOH�DFFLGHQW�� �$W� WKH� WLPH�RI�KLV�GHDWK��6HDQ�ZDV
���PRQWKV¶� ROG�� � %ULGJHWWH�ZDV� VXUYLYHG� E\� DQRWKHU� VRQ�
5DQG\� :LOOLDP� 3DLQWHU�� WKHQ� DJH� VHYHQ�� DQG� KHU� QDWXUDO
SDUHQWV�� 6WHOOD� DQG� :LOOLDP� %URDGZDWHU�� � 2Q� 6HSWHPEHU

����������������������������������
�� $OWKRXJK� 'HHPV� LV� LGHQWLILHG� DV� D� SDUW\� WR� WKLV� DFWLRQ�� KH� LV� QRW� D
SDUWLFLSDQW�LQ�WKLV�DSSHDO�
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���� ������ %ULGJHWWH¶V� IRUPHU� KXVEDQG�� 0DUN� :LOOLDP
3DLQWHU�� UHQRXQFHG� DQ\� ULJKW� KH� PLJKW� KDYH� KDG� WR
DGPLQLVWHU�6HDQ¶V�HVWDWH���7KH�VDPH�GD\��6HDQ¶V�PDWHUQDO
JUDQGSDUHQWV�� WKH� %URDGZDWHUV�� ZHUH� JUDQWHG� OHWWHUV� RI
DGPLQLVWUDWLRQ�RQ�6HDQ¶V��HVWDWH�

$� PRQWK� ODWHU�� LQ� 2FWREHU�� ������ (GZDUG� -DPHV� 'HHPV
�'HHPV���FODLPLQJ�WR�EH�WKH�QDWXUDO�IDWKHU�RI�6HDQ�0LFKDHO
3DLQWHU�� ILOHG� D� SHWLWLRQ� VHHNLQJ� WR� KDYH� OHWWHUV� RI
DGPLQLVWUDWLRQ� RQ� 6HDQ¶V� HVWDWH� LVVXHG� WR� KLP�� � +LV
DWWRUQH\�RI�UHFRUG�ZDV�)UHG�-��6HQWQHU���7KLV�SHWLWLRQ�ZDV
GHQLHG���6RRQ�WKHUHDIWHU��6HQWQHU�ILOHG�D�SHWLWLRQ�RQ�EHKDOI
RI� 'HHPV� WR� UHYRNH� WKH� %URDGZDWHUV¶� OHWWHUV� RI
DGPLQLVWUDWLRQ�DQG�KDYH�'HHPV�DSSRLQWHG�DGPLQLVWUDWRU�RI
6HDQ¶V� HVWDWH�� � 7KH� %URDGZDWHUV� ILOHG� DQ� DQVZHU� WR� WKH
SHWLWLRQ�� � 2Q� $SULO� ��� ������ WKH� %URDGZDWHUV¶� DWWRUQH\
ZURWH�WR�6HQWQHU��IRUZDUGLQJ�D�FRS\�RI�D�PRWLRQ�WR�4XDVK
3HWLWLRQ� IRU� &LWDWLRQ� WR� 5HYRNH� /HWWHUV� RI� $GPLQLVWUDWLRQ�
7KH�OHWWHU�WR�6HQWQHU�LQGLFDWHG�WKDW�WKH�RULJLQDO�PRWLRQ�WR
TXDVK� ZRXOG� EH� ILOHG� XQOHVV� 'HHPV¶� 3HWLWLRQ� IRU� &LWDWLRQ
ZDV�ZLWKGUDZQ�ZLWKLQ�ILIWHHQ�FDOHQGDU�GD\V�

,Q� UHVSRQVH�� 6HQWQHU� ILOHG� D�PRWLRQ� WR� FRPSHO� GLVFRYHU\
UHVXOWLQJ� LQ� WKH�%URDGZDWHUV� ILOLQJ� WKHLU�PRWLRQ� WR� TXDVK�
2Q� $SULO� ���� ������ WKH� WULDO� FRXUW� HQWHUHG� DQ� RUGHU
SHUPLWWLQJ�GLVFRYHU\�ZKLOH��DW�WKH�VDPH�WLPH��VHWWLQJ�-XQH
���������DV�WKH�GD\�RQ�ZKLFK�WKH�PRWLRQ�WR�TXDVK�ZRXOG
EH� KHDUG�� � 'HSRVLWLRQV� RI� 0DUN� 3DLQWHU� DQG� 'HHPV� ZHUH
WDNHQ�GXULQJ�0D\��������2Q�EHKDOI�RI�'HHPV��6HQWQHU�ILOHG
SUHOLPLQDU\� REMHFWLRQV� WR� WKH� %URDGZDWHU>V¶@� PRWLRQ� WR
TXDVK�� � 2Q� )ULGD\�� -XQH� ���� ������ FRXQVHO� IRU� WKH
%URDGZDWHUV� VHQW� 6HQWQHU� D� OHWWHU� FRQWDLQLQJ� PDWHULDO
GHVLJQHG�WR�UHIXWH�WKH�SRVLWLRQ�RI�6HQWQHU¶V�FOLHQW��'HHPV�
7ZR� GD\V� EHIRUH� WKH� VFKHGXOHG� -XQH� ��WK� KHDULQJ� GDWH�
'HHPV� DQG� KLV� FRXQVHO�� 6HQWQHU�� PHW� ZLWK� DQRWKHU
DWWRUQH\��%UDGOH\�0��%DVVL��DW�6HQWQHU¶V�UHTXHVW�

$W� WKH� VFKHGXOHG� KHDULQJ� RQ� -XQH� ���� ������ %DVVL
DSSHDUHG� UHSUHVHQWLQJ� 'HHPV�� � 6HQWQHU� LV� QRW� OLVWHG� DV
KDYLQJ�DSSHDUHG�RU�SDUWLFLSDWHG� LQ� WKH� -XQH���WK� KHDULQJ�
%DVVL� UHTXHVWHG� OHDYH� WR� ZLWKGUDZ� 'HHPV¶� 3HWLWLRQ� WR
5HYRNH� /HWWHUV� RI� $GPLQLVWUDWLRQ� LQ� WKH� (VWDWH� RI� 6HDQ
3DLQWHU�� � 7KH� FRXUW� GLUHFWHG� FRXQVHO� WR� VXEPLW� KLV� FOLHQW�
'HHPV�� IRU� H[DPLQDWLRQ�� � 8QGHU� GLUHFW� H[DPLQDWLRQ� E\
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%DVVL�� DQG� LQ� UHVSRQVH� WR� OHDGLQJ� TXHVWLRQV�� 'HHPV
WHVWLILHG� WR� KDYLQJ� LQLWLDWHG� WKH� ILOLQJ� RI� WKH� SHWLWLRQ� WR
UHYRNH� OHWWHUV�� WR� EHLQJ� DZDUH� WKDW� 6HQWQHU� KDG� DVNHG
%DVVL� WR� DVVRFLDWH� ZLWK� KLP� LQ� WKH� PDWWHU�� DQG� WR� KLV
KDYLQJ�PHW�ZLWK� %DVVL� IRU� WKH� ILUVW� WLPH� WZR� GD\V� EHIRUH
WKH� KHDULQJ�� � 'HHPV� WHVWLILHG� WKDW� LW� ZDV� KLV� GHVLUH� WR
ZLWKGUDZ� WKH� SHWLWLRQ� ZLWK� SUHMXGLFH� DQG� SHUPLW� WKH
%URDGZDWHUV�WR�DGPLQLVWHU�WKH�JUDQGVRQ¶V��6HDQ¶V��HVWDWH�

0DUN� :LOOLDPV� 3DLQWHU� WKHQ� WHVWLILHG� DV� WR� KLV� HDUOLHU
UHQXQFLDWLRQ��LQ�IDYRU�RI�KLV�RWKHU�VRQ��5DQG\��RI�DQ\�ULJKWV
KH� PLJKW� KDYH� LQ� 6HDQ¶V� HVWDWH�� � 6WHOOD� %URDGZDWHU
WHVWLILHG� WR� KDYLQJ� EHHQ� DGYLVHG� E\� FRXQVHO� LQ� )HEUXDU\
����� WKDW� DQ\� IXQGV� SDVVLQJ� WR�5DQG\�ZRXOG�KDYH� WR� EH
SODFHG�LQ�D�WUXVW�GXH�WR�5DQG\¶V�PLQRULW\�

%URDGZDWHU� Y�� 6HQWQHU�� 1R�� ���� 3LWWVEXUJK� ������ XQSXEOLVKHG

PHPRUDQGXP� DW� ���� �3D�� 6XSHU�� ILOHG� 'HFHPEHU� ���� ������� � $W� WKH

FRQFOXVLRQ�RI�WKH�KHDULQJ��WKH�WULDO�FRXUW�RUGHUHG�WKDW�WKH�3HWLWLRQ�IRU�&LWDWLRQ

WR�5HYRNH�/HWWHUV�RI�$GPLQLVWUDWLRQ�EH�ZLWKGUDZQ�ZLWK�SUHMXGLFH�

��� 6WHOOD�%URDGZDWHU�� WKH� VXUYLYLQJ� FR�H[HFXWRU�� FRPPHQFHG� WKLV� DFWLRQ

DOOHJLQJ�� LQWHU� DOLD�� ZURQJIXO� XVH� RI� FLYLO� SURFHHGLQJV� DQG� QDPLQJ� 6HQWQHU

DQG� 'HHPV� DV� GHIHQGDQWV��� � 'HHPV� ZDV� QHYHU� VHUYHG� ZLWK� WKH� ZULW� RI

VXPPRQV� DQG� LQ� WKH� SULRU� DSSHDO� WKLV� &RXUW� FRQFOXGHG� WKDW� WKH� DFWLRQ

DJDLQVW� 'HHPV� KDG� ODSVHG�� � %URDGZDWHU�� VXSUD� DW� ��� � $SSHOOHH� 6HQWQHU

VXEVHTXHQWO\�ILOHG�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�RQ�'HFHPEHU����������

7KH�WULDO�FRXUW�JUDQWHG�6HQWQHU¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�RQ�WKH�EDVLV

WKDW�WKH�XQGHUO\LQJ�SURFHHGLQJ�ZDV�QRW�WHUPLQDWHG�LQ�$SSHOODQWV¶�IDYRU���7ULDO

&RXUW�2SLQLRQ��GDWHG����������DW�����7KH�WULDO�FRXUW�GLG�QRW�DGGUHVV�WKH�LVVXH
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RI�ZKHWKHU�$SSHOOHHV�KDG�SUREDEOH�FDXVH�WR�LQLWLDWH�WKH�3HWLWLRQ�IRU�&LWDWLRQ

WR�5HYRNH�/HWWHUV�RI�$GPLQLVWUDWLRQ����,G���$SSHOODQWV�DSSHDOHG���8SRQ�UHYLHZ

RI� WKH� ILUVW� DSSHDO�� WKLV� &RXUW� RSLQHG� WKDW� WKH� XQGHUO\LQJ� SURFHHGLQJV� KDG

WHUPLQDWHG�LQ�$SSHOODQWV¶�IDYRU�DQG�UHPDQGHG�IRU�D�GHWHUPLQDWLRQ�RI�ZKHWKHU

$SSHOOHHV� KDG� SUREDEOH� FDXVH� WR� LQVWLWXWH� WKH� XQGHUO\LQJ� DFWLRQ�

%URDGZDWHU��VXSUD�DW����

��� 2Q� UHPDQG�� WKH� WULDO� FRXUW� UHYLHZHG� WKH� UHFRUG�� GHSRVLWLRQV� DQG

FXUUHQW� FDVH� ODZ� DQG� GHWHUPLQHG� WKDW� 6HQWQHU� KDG� SUREDEOH� FDXVH� WR

FRPPHQFH�WKH�3HWLWLRQ�WR�5HYRNH�/HWWHUV�RI�$GPLQLVWUDWLRQ�DQG�HQWHUHG�DQ

RUGHU�JUDQWLQJ�6HQWQHU¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW���7KLV�WLPHO\�DSSHDO

IROORZHG���$SSHOODQWV�SUHVHQW�WKH�IROORZLQJ�LVVXHV�IRU�RXU�FRQVLGHUDWLRQ�����

ZKHWKHU� $SSHOODQWV� HVWDEOLVKHG� PDWHULDO� LVVXHV� RI� IDFW� UHJDUGLQJ� ZKHWKHU

6HQWQHU�ODFNHG�SUREDEOH�FDXVH�WR�ILOH�WR�WKH�XQGHUO\LQJ�DFWLRQ������ZKHWKHU

WKH� LVVXH� RI� SUREDEOH� FDXVH� VKRXOG� JR� EHIRUH� D� MXU\�� DQG� ���� ZKHWKHU

$SSHOODQWV�FDQ�UHFRYHU�IRU�6HQWQHU¶V�JURVV�QHJOLJHQFH��

��� ,Q�UHYLHZLQJ�D�WULDO�FRXUW¶V�JUDQWLQJ�RI�VXPPDU\�MXGJPHQW��WKLV�&RXUW

PD\�RQO\�GLVWXUE�WKH�RUGHU�ZKHQ�WKH�WULDO�FRXUW�HUUHG�DV�D�PDWWHU�RI�ODZ�RU

DEXVHG�LWV�GLVFUHWLRQ���.LOJRUH�Y��&LW\�RI�3KLODGHOSKLD��BBB�3D��BBB��BBB�

����$��G�������������������1HYHUWKHOHVV��WKH�VFRSH�RI�UHYLHZ�LV�SOHQDU\�DQG

WKH�DSSHOODWH�FRXUW�VKDOO�DSSO\�WKH�VDPH�VWDQGDUG�IRU�MXGJPHQW�DV�WKH�WULDO

�������������������������������������������������������������������������������������������������������������
��:LOOLDP�%URDGZDWHU��FR�H[HFXWRU�RI�6HDQ¶V�HVWDWH��GLHG�EHIRUH�WKH�LQLWLDWLRQ
RI�WKLV�DFWLRQ�
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FRXUW�� �$OEULJKW�Y��$ELQJWRQ�0HPRULDO�+RVSLWDO������3D���������������

���� $��G� ������ ����� �������� � $Q� HQWU\� RI� VXPPDU\� MXGJPHQW� PD\� EH

JUDQWHG�RQO\�LQ�FDVHV�ZKHUH�WKH�ULJKW�LV�FOHDU�DQG�IUHH�IURP�GRXEW��.LOJRUH�

VXSUD���7KH�PRYLQJ�SDUW\�KDV�WKH�EXUGHQ�RI�SURYLQJ�WKH�QRQH[LVWHQFH�RI�DQ\

JHQXLQH�LVVXH�RI�PDWHULDO�IDFW���,G���7KH�UHFRUG�PXVW�EH�YLHZHG�LQ�WKH�OLJKW

PRVW�IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\�DQG�DQ\�GRXEWV�PXVW�EH�UHVROYHG�LQ

IDYRU�RI� WKH�QRQ�PRYLQJ�SDUW\�� �,G�� � �:H�ZLOO� UHYLHZ�$SSHOODQWV¶� FODLPV� LQ

DFFRUGDQFH�ZLWK�WKHVH�SULQFLSOHV�

��� ,Q� DQ� DFWLRQ� IRU�ZURQJIXO� XVH� RI� FLYLO� SURFHHGLQJV�� WKH� SODLQWLII�PXVW

SURYH� WKH� IROORZLQJ� HOHPHQWV�� ���� WKDW� WKH� SHUVRQ� WDNLQJ� SDUW� LQ� WKH

LQLWLDWLRQ�� SURFXUHPHQW� RU� FRQWLQXDWLRQ� RI� FLYLO� SURFHHGLQJV� DJDLQVW� DQRWKHU

�D��DFWV� LQ�D� JURVVO\�QHJOLJHQW�PDQQHU� RU�ZLWKRXW� SUREDEOH� FDXVH�� DQG��E�

WKH�SURFHHGLQJV�KDYH�WHUPLQDWHG�LQ�IDYRU�RI�WKH�SHUVRQ�DJDLQVW�ZKRP�WKH\

DUH�VRXJKW������3D�&�6�$�����������*HQW]OHU�Y��$WOHH������$��G�����������

�3D��6XSHU���������DSSHDO�GHQLHG������3D�����������$��G������������

��� $V�WKLV�&RXUW�KDV�DOUHDG\�GHWHUPLQHG�WKDW�WKH�XQGHUO\LQJ�SURFHHGLQJV

WHUPLQDWHG�LQ�$SSHOODQWV¶�IDYRU��ZH�DUH�SUHFOXGHG�IURP�UHYLHZLQJ�WKLV�LVVXH�

DV�WKLV�LV�WKH�ODZ�RI�WKH�FDVH���%DQNHU�Y��9DOOH\�)RUJH�LQVXUDQFH�&R������

$��G�����������3D��6XSHU����������$V�VXFK��WKLV�&RXUW¶V�UHYLHZ�LV�OLPLWHG�DV

WR�ZKHWKHU�WKHUH�DUH�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW�UHJDUGLQJ�WKH�SUREDEOH

FDXVH�HOHPHQW�RI�ZURQJIXO�XVH�RI�FLYLO�SURFHHGLQJV��³$�VKRZLQJ�RI�SUREDEOH

�������������������������������������������������������������������������������������������������������������
���$SSHOODQWV¶�WKLUG�LVVXH�LV�QRW�SURSHUO\�EHIRUH�WKH�&RXUW�DW�WKLV�WLPH�DQG�ZLOO
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FDXVH� WR� LQVWLWXWH� SURFHHGLQJV� DJDLQVW� D� SODLQWLII� HVWDEOLVKHV� DQ� DEVROXWH

GHIHQVH� DJDLQVW� DQ� DFWLRQ� IRU� PDOLFLRXV� SURVHFXWLRQ�� ZKLFK� UHQGHUV

LPPDWHULDO� WKH� LVVXH� RI� ZKHWKHU� WKH� SURVHFXWRU¶V� PRWLYH� LV� PDOLFLRXV�´

6WULFNODQG� Y�� 8QLYHUVLW\� RI� 6FUDQWRQ�� ���� $��G� ����� ���� �3D�� 6XSHU�

��������³8VXDOO\��WKH�H[LVWHQFH�RI�SUREDEOH�FDXVH�LV�D�TXHVWLRQ�RI�ODZ�IRU�WKH

FRXUW� UDWKHU� WKDQ�D� MXU\�TXHVWLRQ��EXW�PD\�EH�VXEPLWWHG� WR� WKH� MXU\�ZKHQ

IDFWV�PDWHULDO�WR�WKH�LVVXH�RI�SUREDEOH�FDXVH�DUH�LQ�FRQWURYHUV\�´��0F.LEEHQ

Y��6FKPRW]HU������$��G�����������3D��6XSHU���������HPSKDVLV�RULJLQDO��

��� :KHWKHU�D�SHUVRQ�KDV�SUREDEOH�FDXVH�WR�LQLWLDWH��FRQWLQXH�RU�SURFXUH�D

FLYLO� DFWLRQ� DJDLQVW� DQRWKHU� LV� GLFWDWHG� E\� ��� 3D�&�6�$�� �� ������ ZKLFK

SURYLGHV�

$� SHUVRQ� ZKR� WDNHV� SDUW� LQ� WKH� SURFXUHPHQW�
LQLWLDWLRQ� RU� FRQWLQXDWLRQ� RI� FLYLO� SURFHHGLQJV� DJDLQVW
DQRWKHU�KDV�SUREDEOH�FDXVH�IRU�GRLQJ� VR� LI�KH� UHDVRQDEO\
EHOLHYHV�LQ�WKH�H[LVWHQFH�RI�WKH�IDFWV�XSRQ�ZKLFK�WKH�FODLP
LV�EDVHG��DQG�HLWKHU�

��� 5HDVRQDEO\�EHOLHYHV�WKDW�XQGHU�WKRVH�IDFWV�WKH�FODLP�PD\
EH�YDOLG�XQGHU�WKH�H[LVWLQJ�RU�GHYHORSLQJ�ODZ�

��� %HOLHYHV� WR� WKLV� HIIHFW� LQ� UHOLDQFH� XSRQ� WKH� DGYLFH� RI
FRXQVHO��VRXJKW�LQ�JRRG�IDLWK�DQG�JLYHQ�DIWHU�IXOO�GLVFORVXUH
RI�DOO�UHOHYDQW�IDFWV�ZLWKLQ�KLV�NQRZOHGJH�DQG�LQIRUPDWLRQ�
RU

��� %HOLHYHV� DV� DQ� DWWRUQH\� RI� UHFRUG�� LQ� JRRG� IDLWK� WKDW� KLV
SURFXUHPHQW�� LQLWLDWLRQ� RU� FRQWLQXDWLRQ� RI� D� FLYLO� FDXVH� LV
QRW� LQWHQGHG� WR� PHUHO\� KDUDVV� RU� PDOLFLRXVO\� LQMXUH� WKH
RSSRVLWH�SDUW\�

���3D�&�6�$���������

�������������������������������������������������������������������������������������������������������������
QRW�EH�DGGUHVVHG�LQ�WKLV�RSLQLRQ�
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7KXV��$SSHOODQWV�PXVW�SURYH�WKDW�6HQWQHU�KDG�QR�UHDVRQDEOH�EDVLV�IRU�ILOLQJ

WKH� XQGHUO\LQJ� DFWLRQ�� � $SSHOODQWV� PXVW� ILUVW� VKRZ� WKDW� 6HQWQHU� ODFNHG� D

UHDVRQDEOH� EHOLHI� LQ� WKH� IDFWV� RQ� ZKLFK� WKH� FODLP� ZDV� EDVHG� DQG� LQ� WKH

YDOLGLW\� RI� WKH� FODLP� XQGHU� H[LVWLQJ� RU� GHYHORSLQJ� ODZ� WR� HVFDSH� OLDELOLW\

XQGHU�ZURQJIXO� XVH� RI� FLYLO� SURFHHGLQJV�� �*HQW]OHU� Y�� $WOHH�� ���� $��G� DW

�����

��� ,Q�UHYLHZLQJ�WKH�UHFRUG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQ�PRYLQJ

SDUW\��WKH�UHFRUG�UHYHDOV�WKH�IROORZLQJ���$�PRQWK�DIWHU�6HDQ¶V�GHDWK��'HHPV

ILUVW� DSSURDFKHG� 6HQWQHU� DERXW� EHLQJ� 6HDQ¶V� IDWKHU�� � $OWKRXJK� 6HQWQHU

WHVWLILHG� WKDW� 'HHPV� FRQYLQFHG� KLP� WKDW� 'HHPV� ZDV� WKH� QDWXUDO� IDWKHU�

6HQWQHU�NQHZ�WKDW�0DUN�3DLQWHU�ZDV�KROGLQJ�KLPVHOI�RXW�WR�EH�6HDQ¶V�IDWKHU�

'HSRVLWLRQ�RI�)UHG�6HQWQHU�����������DW������6HQWQHU�DOVR�WHVWLILHG�WR�GRLQJ

H[WHQVLYH� UHVHDUFK�RQ� WKH� LVVXH�RI�SUHVXPSWLRQ�RI�SDWHUQLW\�DW� WKH�WLPH�RI

FRPPHQFLQJ�WKH�ODZVXLW���,G��DW����

��� ,Q�6WHOOD�%URDGZDWHU¶V�DIILGDYLW�VXSSRUWLQJ�KHU�DQVZHU�LQ�RSSRVLWLRQ�WR

6HQWQHU¶V� PRWLRQ� IRU� VXPPDU\� MXGJHPHQW�� VKH� DOOHJHV� WKDW� VKH� LQIRUPHG

6HQWQHU�RQ�1RYHPEHU���������WKDW�0DUN�3DLQWHU�ZDV�QDPHG�DV�WKH�IDWKHU�RQ

6HDQ¶V�ELUWK�FHUWLILFDWH���$QVZHU�WR�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��$IILGDYLW�

DW�����6HDQ¶V�ODVW�QDPH�ZDV�3DLQWHU��DQG�0DUN�3DLQWHU�GLG�QRW�GHQ\�SDWHUQLW\

ZKHQ�D�VXSSRUW�DFWLRQ�ZDV�ILOHG�DJDLQVW�KLP�E\�WKH�'HSDUWPHQW�RI�:HOIDUH�

'HSRVLWLRQ�RI�0DUN�3DLQWHU����������DW����
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���� 7R� SURSHUO\� GHWHUPLQH�ZKHWKHU� WKHUH� ZDV� SUREDEOH� FDXVH� WR� ILOH� WKH

SHWLWLRQ�WR�UHYRNH�WKH�OHWWHUV�RI�DGPLQLVWUDWLRQ��ZH�PXVW�UHYLHZ�WKH�UHOHYDQW

DXWKRULW\�UHJDUGLQJ�WKH�SUHVXPSWLRQ�RI�SDWHUQLW\�H[LVWLQJ�DW�WKH�WLPH�RI�WKH

ILOLQJ�RI�WKH�SHWLWLRQ���7KH�FRQWUROOLQJ�6XSUHPH�&RXUW�FDVH�ZLWK�UHJDUG�WR�WKH

SUHVXPSWLRQ� RI� SDWHUQLW\� GXULQJ� WKH� SHUWLQHQW� WLPH� SHULRG� LV� -RKQ� 0�� Y�

3DXOD�7�������3D�� ����� ����� ����$��G�������������������� � 7KH�6XSUHPH

&RXUW�KHOG�WKDW�RQH�RI�WKH�VWURQJHVW�SUHVXPSWLRQV�LQ�WKH�ODZ�LV�WKDW�D�FKLOG

ERUQ�GXULQJ�D�PDUULDJH�LV�D�FKLOG�RI�WKH�PDUULDJH���,G���7KH�SUHVXPSWLRQ�FDQ

RQO\� EH� RYHUFRPH� E\� SURYLQJ� IDFWV� HVWDEOLVKLQJ� QRQ�DFFHVV� RU� LPSRWHQF\�

,G�� � ���� 3D�� ����� ����� ���� $��G� ������ ����� �1L[�� &�-��� FRQFXUULQJ��� � ,Q

DGGLWLRQ��GXULQJ�WKH�UHOHYDQW�WLPH�SHULRG�RXU�&RXUW�DGGUHVVHG�WKH�LVVXH�RI�D

FKLOG� FRQFHLYHG� GXULQJ� WKH� PDUULDJH�� EXW� ERUQ� DIWHU� WKH� SDUWLHV� ZHUH

GLYRUFHG�� � (YHUHWW� Y�� $QJHOPH\HU�� ���� $��G� ������ ����� �3D�� 6XSHU�

������� � 7KLV� &RXUW� KDV� DFNQRZOHGJHG� WKDW� HYHQ� LI� WKH� IDPLO\� XQLW� LV� QRW

LQWDFW�� WKH�SUHVXPSWLRQ�RI� SDWHUQLW\� VWLOO� DSSOLHV� LI� WKH� FKLOG�ZDV� FRQFHLYHG

GXULQJ�WKH�PDUULDJH��,G��DW������

���� $�UHYLHZ�RI�WKH�FDVH�ODZ�UHJDUGLQJ�WKH�SUHVXPSWLRQ�RI�SDWHUQLW\�ZRXOG

KDYH�UDLVHG�TXHVWLRQV�RI�WKH�YDOLGLW\�RI�'HHPV¶�FODLP���,Q�RUGHU�IRU�'HHPV�WR

KDYH�VWDQGLQJ�WR�FKDOOHQJH�WKH�OHWWHUV�RI�DGPLQLVWUDWLRQ��KH�PXVW�EH�DEOH�WR

UHEXW� WKH� SUHVXPSWLRQ� WKDW� 3DLQWHU� LV� WKH� QDWXUDO� IDWKHU�� � 6HDQ� ZDV

FRQFHLYHG�ZKLOH�%ULGJHWWH�DQG�0DUN�ZHUH�VWLOO�PDUULHG��DQG�HYHQ�WKRXJK�WKH\

ZHUH� GLYRUFHG� EHIRUH� 6HDQ� ZDV� ERUQ�� WKH� SUHVXPSWLRQ� RI� SDWHUQLW\� ZRXOG
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KDYH� DSSOLHG� SXUVXDQW� WR� -RKQ� 0��� VXSUD�� (YHQ� LI� 6HQWQHU� EHOLHYHG� WKDW

'HHPV� ZDV� WKH� QDWXUDO� IDWKHU�� WKH� SUHVXPSWLRQ� RI� SDWHUQLW\� ZDV

QHYHUWKHOHVV�D�VLJQLILFDQW�KXUGOH�WR�RYHUFRPH�

���� 0RUHRYHU��HYHQ�LI�6HQWQHU�UHDVRQDEO\�EHOLHYHG�WKDW�'HHPV�FRXOG�UHEXW

WKH� SUHVXPSWLRQ� RI� SDWHUQLW\�� 'HHPV� GLG� QRW� RSHQO\� KROG� KLPVHOI� RXW� DV

6HDQ¶V� IDWKHU� SULRU� WR� 6HDQ¶V� GHDWK�� � 6HH� ,Q� 5H� (VWDWH� RI� 6LPPRQV�

&DUWRQ�� ���� $��G� ���� �3D�� 6XSHU�� ������ �KROGLQJ� WKDW� D� IDWKHU� FODLPLQJ

SDWHUQLW\�RI�D�GHFHDVHG� FKLOG�PXVW� VKRZ�E\� FOHDU� DQG� FRQYLQFLQJ�HYLGHQFH

WKDW�KH� RSHQO\�KHOG� RXW� WKH� FKLOG� WR� EH�KLV�GXULQJ� WKH� FKLOG¶V� OLIHWLPH��� ��

3D�&�6�$���������F����(YHQ�LI�'HHPV�ZHUH�DEOH�WR�UHEXW�WKH�SUHVXPSWLRQ�RI

SDWHUQLW\��'HHPV�VWLOO�PXVW�VKRZ�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�KH�LV

WKH�IDWKHU�RI� WKH�FKLOG�EHIRUH�KH�FRXOG�PDNH�D�FODLP�DJDLQVW� WKH� OHWWHUV� RI

DGPLQLVWUDWLRQ�� � 7KLV� &RXUW� KDV� VWDWHG� WKDW� ³WKH� FODLPV� RI� SDWHUQLW\� PDGH

DIWHU� WKH� OLSV� RI� WKH� DOOHJHG� IDWKHU�KDYH� EHHQ� VHDOHG� E\� GHDWK� DUH� LQ� WKDW

FODVV� RI� FODLPV�ZKLFK�PXVW� EH� VXEMHFWHG� WR� WKH� FORVHVW� VFUXWLQ\� DQG�ZKLFK

FDQ� EH� DOORZHG� RQO\� RQ� VWULFW� SURRI� VR� WKDW� LQMXVWLFH� ZLOO� QRW� EH� GRQH�´

(VWDWH�RI�+RIIPDQ������$��G�������������3D��6XSHU�� ������� �:KHUH� WKH

FKLOG� KDV� GLHG� DQG� WKH� HYLGHQFH� ZKLFK� ZRXOG� UHYHDO� WKH� LGHQWLW\� RI� WKH

QDWXUDO� IDWKHU� FDQ� RQO\� EH� REWDLQHG� E\� H[KXPLQJ� WKH� FKLOG�� WKH� FODLP� RI

SDWHUQLW\�PXVW�EH�HTXDOO\�VXEMHFWHG�WR�WKH�FORVHVW�VFUXWLQ\�

���� 6HQWQHU� DUJXHV� WKDW� EHFDXVH� WKH� ODZ� RQ� WKH� LVVXH� RI� SDWHUQLW\� ZDV

FKDQJLQJ�DW�WKH�WLPH�RI�WKH�FRPPHQFHPHQW�RI�WKH�XQGHUO\LQJ�SURFHHGLQJV�



-��$��������

������

KH� KDG� D� UHDVRQDEOH� EHOLHI� WKDW� 'HHPV� KDG� D� FDXVH� RI� DFWLRQ�� � +RZHYHU�

DIWHU�RXU�LQGHSHQGHQW�UHYLHZ�RI�WKH�DERYH�SHUWLQHQW�FDVHV��ZH�ILQG�6HQWQHU¶V

DUJXPHQW�WR�EH�VSHFLRXV���0RUHRYHU��$SSHOOHHV¶�YROXQWDULO\�ZLWKGUDZDO�IURP

WKH� FDVH� ZLWK� SUHMXGLFH� EHOLHV� WKLV� FRQWHQWLRQ� DV� ZHOO�� � 6HH� *HQW]OHU� 9�

$WOHH������$��G������������Q����3D��6XSHU���������IDLOXUH�WR�DSSHDO�EHIRUH

D�FRXUW�ZKLFK�KDV�WKH�DELOLW\�WR�HIIHFW�DQ\�FKDQJH�QHJDWHV�WKH�DUJXPHQW�WKDW

D�ODZVXLW�ZDV�ILOHG�LQ�DQ�HIIRUW�WR�FKDQJH�FXUUHQW�ODZ����$V�VXFK��ZH�ILQG�WKDW

WKH�LVVXH�RI�SUREDEOH�FDXVH�VKRXOG�SURSHUO\�JR�EHIRUH�D�MXU\���³$Q�DFWLRQ�IRU

ZURQJIXO� XVH� RI� FLYLO� SURFHHGLQJV� ZLOO� EH� XSKHOG� LI� WKH� WULHU� RI� IDFW� FRXOG

UHDVRQDEO\� FRQFOXGH� WKDW� WKH� GHIHQGDQW� LQLWLDWHG� WKH� XQGHUO\LQJ� ODZVXLW

ZLWKRXW�SUREDEOH�FDXVH�´��,G��DW������

���� :KHQ�UHYLHZLQJ�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��WKH�WULDO�FRXUW�PXVW

H[DPLQH� WKH� HQWLUH� UHFRUG�� DQG� DIWHU� WKLV� H[DPLQDWLRQ� PXVW� GHWHUPLQH

ZKHWKHU� WKHUH� LV� D� JHQXLQH� LVVXH� RI� PDWHULDO� IDFW�� � :KLWH� Y�� 2ZHQV�

&RUQLQJ�)LEHUJODVV�� &RUS��� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� FLWLQJ

1DQW\�*OR� %RURXJK� Y�� $PHULFDQ� 6XUHW\� &R�� ���� 3D�� ����� ���� $�� ���

�������� 0RUHRYHU�� VXPPDU\� MXGJPHQW� FDQQRW� EH� JUDQWHG� EDVHG� XSRQ

HYLGHQFH�ZKLFK�GHSHQGV�VROHO\�RQ�RUDO�WHVWLPRQ\���:KLWH��VXSUD�DW�������,W

LV� FOHDU� WKDW� D� PDMRULW\� RI� WKH� HYLGHQFH� FRQVLGHUHG� KHUH� ZDV� GHSRVLWLRQ

WHVWLPRQ\���7KH�FUHGLELOLW\�RI�WKH�ZLWQHVVHV�LV�GLVSRVLWLYH�RI�ZKHWKHU�6HQWQHU

KDG�SUREDEOH�FDXVH�WR�ILOH�WKH�XQGHUO\LQJ�DFWLRQ���³$�ZLWQHVVHV¶�FUHGLELOLW\�LV

D� GHWHUPLQDWLRQ� IRU� WKH� MXU\� DQG� QHFHVVDULO\� FUHDWHV� D� JHQXLQH� LVVXH� RI
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PDWHULDO�IDFW�´��,G���,Q�UHYLHZLQJ�WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR

WKH�QRQ�PRYLQJ�SDUW\��ZH�ILQG�WKDW�WKHUH�DUH�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW

UHJDUGLQJ�WKH�ODFN�RI�SUREDEOH�FDXVH�DQG�WKH�FODLP�VKRXOG�SURSHUO\�JR�EHIRUH

D�MXU\�

���� 1H[W�� ZH� PXVW� GHWHUPLQH� ZKHWKHU� WKH� ODZVXLW� ZDV� ILOHG� IRU� DQ

LPSURSHU�SXUSRVH���*HQW]OHU������$��G�DW��������(YHQ�LI�DQ�DWWRUQH\�ODFNHG

SUREDEOH� FDXVH� LQ� ILOLQJ� D� ODZVXLW� RQ�EHKDOI� RI� D� FOLHQW��KH� LV� QRW� OLDEOH� IRU

ZURQJIXO�XVH�RI�FLYLO�SURFHHGLQJV�XQOHVV�KH�ILOHG�WKH�ODZVXLW�ZLWK�DQ�LPSURSHU

SXUSRVH�

$Q�DWWRUQH\�ZKR�LQLWLDWHV�D�FLYLO�SURFHHGLQJ�RQ�EHKDOI�RI�KLV
FOLHQW��HYHQ�LI�KH�KDV�QR�SUREDEOH�FDXVH�DQG� LV� FRQYLQFHG
WKDW�KLV�FOLHQW
V�FODLP�LV�XQIRXQGHG��LV�VWLOO�QRW� OLDEOH� LI�KH
DFWV� SULPDULO\� IRU� WKH� SXUSRVH� RI� DLGLQJ� KLV� FOLHQW� LQ
REWDLQLQJ�D�SURSHU�DGMXGLFDWLRQ�RI�KLV�FODLP���$Q�DWWRUQH\�LV
QRW�UHTXLUHG�RU�H[SHFWHG�WR�SUHMXGJH�KLV�FOLHQW
V�FODLP��DQG
DOWKRXJK�KH�LV�IXOO\�DZDUH�WKDW�LWV�FKDQFHV�RI� VXFFHVV�DUH
FRPSDUDWLYHO\�VOLJKW��LW�LV�KLV�UHVSRQVLELOLW\�WR�SUHVHQW�LW�WR
WKH�FRXUW�IRU�DGMXGLFDWLRQ�LI�KLV�FOLHQW�VR�LQVLVWV�DIWHU�KH�KDV
H[SODLQHG�WR�WKH�FOLHQW�WKH�QDWXUH�RI�WKH�FKDQFHV�

,I� KRZHYHU�� WKH� DWWRUQH\� DFWV�ZLWKRXW� SUREDEOH� FDXVH� IRU
EHOLHI�LQ�WKH�SRVVLELOLW\�WKDW�WKH�FODLP�ZLOO�VXFFHHG��DQG�IRU
DQ� LPSURSHU� SXUSRVH�� DV�� IRU� H[DPSOH�� WR� SXW� SUHVVXUH
XSRQ� WKH� SHUVRQ� SURFHHGHG� DJDLQVW� LQ� RUGHU� WR� FRPSHO
SD\PHQW� RI� DQRWKHU� FODLP� RI� KLV� RZQ� RU� VROHO\� WR� KDUDVV
WKH�SHUVRQ�SURFHHGHG�DJDLQVW�E\�EULQJLQJ�D�FODLP�NQRZQ�WR
EH�LQYDOLG��KH�LV�VXEMHFW�WR�WKH�VDPH�OLDELOLW\�DV�DQ\�RWKHU
SHUVRQ�

*HQW]OHU�Y��$WOHH������$��G�DW������Q�����FLWDWLRQV�DQG�HPSKDVLV�RPLWWHG��

$FFRUG�0HLNVLQ� Y��+RZDUG�+DQQD�&R�� ,QF��� ���� $��G� ������ ����� �3D�

6XSHU�� ������� � $Q� LPSURSHU� SXUSRVH�PD\� EH� LQIHUUHG� ZKHUH� WKH� DFWLRQ� LV
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ILOHG�ZLWKRXW�MXVWLILFDWLRQ���,G��*LYHQ�WKH�IDFWV�'HHPV�SUHVHQWHG�WR�6HQWQHU�

D� FODLP��ZKLOH� WHQXRXV� DW� EHVW�� FRXOG�KDYH� EHHQ�PDGH� DJDLQVW� WKH� HVWDWH�

:K\� 6HQWQHU� FKRVH� WR� ILOH� D� SHWLWLRQ� WR� UHYRNH� OHWWHUV� RI� DGPLQLVWUDWLRQ�

UDWKHU�WKDQ�ILOLQJ�D�FODLP�DJDLQVW�WKH�HVWDWH�LV�XQFOHDU����$IWHU�D�UHYLHZ�RI�WKH

GHSRVLWLRQ� WHVWLPRQ\� DQG� 6HQWQHU¶V� FRXUVH� RI� FRQGXFW� DV� UHYHDOHG� E\� WKH

UHFRUG�� WKHUH� DUH� JHQXLQH� LVVXHV� RI� PDWHULDO� IDFW� UHJDUGLQJ� 6HQWQHU¶V

SXUSRVH�� � 2QH� PD\� LQIHU� WKDW� QRW� RQO\� GLG� 6HQWQHU� ZDQW� WR� DGYDQFH� WKH

LQWHUHVWV�RI�KLV�FOLHQW��EXW�PD\�KDYH�DOVR�KDG�DQ�SHUVRQDO�ILQDQFLDO�LQWHUHVW�LQ

'HHPV� EHFRPLQJ� WKH� DGPLQLVWUDWRU� RI� WKH� HVWDWH�� � +RZHYHU�� WKLV� LV� D

TXHVWLRQ�IRU� WKH� MXU\� WR�GHFLGH�� �:H�ILQG�WKDW�EDVHG�XSRQ� WKH�IDFWV�RI� WKLV

FDVH��WKHUH�DUH�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW�UHJDUGLQJ�6HQWQHU¶V�PRWLYHV

IRU�ILOLQJ�WKH�XQGHUO\LQJ�SURFHHGLQJ�

���� 2UGHU� UHYHUVHG�� � 5HPDQGHG� IRU� SURFHHGLQJV� FRQVLVWHQW� ZLWK� WKLV

RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�

���� )25'�(//,277��-��QRWHV�KHU�'LVVHQW�

����������������������������������
��6HH����3D�&�6�$����������VHWWLQJ�IRUWK�WKH�FULWHULD�QHFHVVDU\�IRU�D�FRXUW�WR
UHPRYH�D�SHUVRQDO�UHSUHVHQWDWLYH�RI�DQ�HVWDWH����,Q�KLV�SHWLWLRQ��'HHPV�GRHV
QRW� VWDWH� KRZ� 6HDQ¶V� HVWDWH� ZRXOG� KDYH� EHHQ� PLVPDQDJHG� E\� WKH
%URDGZDWHUV�


