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$SSHOODQWV�� &KDUOHV� DQG� $OLFH�0F*XLUH� �³WKH� 0F*XLUHV´��� DSSHDO� IURP

DQ� RUGHU� WKDW� VXVWDLQHG� SUHOLPLQDU\� REMHFWLRQV� WR�� DQG� GLVPLVVHG� ZLWK

SUHMXGLFH�� IRXU� FRXQWV� RI� WKHLU� DPHQGHG� FLYLO� FRPSODLQW�� � 2Q� DSSHDO�� WKH

0F*XLUHV� UDLVH� WZR� LVVXHV� FRQFHUQLQJ� ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ

FRQFOXGLQJ� WKDW� WKH� FRQGXFW� DOOHJHG� LQ� WKH� DPHQGHG� FRPSODLQW� DQG� KDUP

ZKLFK� DOOHJHGO\� UHVXOWHG� WR� WKH� 0F*XLUHV� IURP� WKLV� FRQGXFW�� ZDV� QRW

DFWLRQDEOH�� � :H� UHYHUVH� DQG� UHPDQG� WKH� PDWWHU� WR� WKH� WULDO� FRXUW� LQ

DFFRUGDQFH�ZLWK�WKH�GLVFXVVLRQ�WKDW�IROORZV�
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7KH�0F*XLUHV�RZQ�SURSHUW\�DGMDFHQW�WR�SURSHUW\�RZQHG�E\�$SSHOOHHV

'DQLHO� 6KXEHUW� DQG� 'HERUDK� 6KXEHUW� �³WKH� 6KXEHUWV´��� � ,Q� ������ WKH

6KXEHUWV� ILOHG�D�FRPSODLQW�LQ�HTXLW\�ZLWK� UHJDUG� WR� WKH�0F*XLUHV¶�SURSHUW\�

FODLPLQJ�WKDW�WKH�0F*XLUHV�KDG�YLRODWHG�WKH�'DP�6DIHW\�DQG�(QFURDFKPHQW

$FW�� ��� 3�6�� ��� �������������� E\� FUHDWLQJ� D� GDP� RQ� WKHLU� SURSHUW\�� � 7KH

HTXLW\�FRXUW�HQWHUHG�D�ILQDO�GHFUHH�UHTXLULQJ�WKH�0F*XLUHV�WR�WDNH�UHPHGLDO

DFWLRQ�ZLWK�UHJDUG�WR�WKH�GDP�VLWXDWLRQ�DQG�DVVHVVLQJ�WKH�FRVWV�DJDLQVW�WKH

0F*XLUHV�� �2Q�DSSHDO�� WKLV�&RXUW�DIILUPHG���6HH�6KXEHUW�Y��0F*XLUH��1R�

�����3LWWVEXUJK�������0HPRUDQGXP�GHFLVLRQ�ILOHG�$XJXVW������������

$IWHU� WKH� WULDO� LQ� WKH�HTXLW\� OLWLJDWLRQ�� EXW� SULRU� WR� WKH� DSSHDO� LQ� WKDW

PDWWHU�� WKH� 0F*XLUHV� LQVWLWXWHG� D� FLYLO� DFWLRQ� �WKH� VXEMHFW� RI� WKH� SUHVHQW

DSSHDO�� DJDLQVW� WKH� 6KXEHUWV� DQG� 0HOORQ� %DQN�� 1�$�� �³0HOORQ´���� � 7KH

FRPSODLQW� VHW� IRUWK� WKH� IROORZLQJ� FRXQWV� DJDLQVW� WKH� 6KXEHUWV�� EUHDFK� RI

FRQILGHQWLDOLW\�� PLVXVH� RI� FRQILGHQWLDO� DFFRXQW� LQIRUPDWLRQ�� LQYDVLRQ� RI

SULYDF\�� DQG� FRQVSLUDF\�� � 7KH� FRPSODLQW� DOVR� VWDWHG� WKH� IROORZLQJ� VHSDUDWH

FRXQWV�DJDLQVW�0HOORQ��EUHDFK�RI� GXW\� WR� SURWHFW� FRQILGHQWLDO� EDQN�DFFRXQW

LQIRUPDWLRQ��GHQLDO�RI�SULYDF\��EUHDFK�RI�FRQWUDFW�RI�GHSRVLW��DQG�UHVSRQGHDW

VXSHULRU�

����������������������������������
�5HDUJXPHQW�ZDV�GHQLHG�RQ�1RYHPEHU���������

�7KH� 0F*XLUHV� LQLWLDOO\� FRPPHQFHG� WKH� DFWLRQ� E\� D� ZULW� RI� VXPPRQV�� DQG
VXEVHTXHQWO\�ILOHG�D�FRPSODLQW�
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7KH� FRPSODLQW� DOOHJHG� WKDW� WKH� 0F*XLUHV� KDG� PDLQWDLQHG� YDULRXV

DFFRXQWV� ZLWK� 0HOORQ� DW� WKH� WLPH� RI� WKH� HTXLW\� WULDO�� � 7KH� FRPSODLQW� DOVR

DOOHJHG� WKDW� 'HERUDK� 6KXEHUW� ZDV� HPSOR\HG� DW� 0HOORQ� ZKLOH� WKH� HTXLW\

DFWLRQ�ZDV�SHQGLQJ�LQ�WKH�WULDO�FRXUW�DQG�WKDW�'HERUDK�6KXEHUW�KDG�DFFHVVHG

WKH� 0F*XLUHV¶� DFFRXQW� LQIRUPDWLRQ� WKURXJK� KHU� HPSOR\PHQW� DW� 0HOORQ�

)XUWKHU�� WKH� FRPSODLQW� DOOHJHG� WKDW� WKH� 6KXEHUWV� FRQYH\HG� WKH� 0F*XLUHV¶

DFFRXQW�LQIRUPDWLRQ�WR�WKH�6KXEHUWV¶�DWWRUQH\��ZKR�LQ�WXUQ�ZDV�SHUPLWWHG�WR

XVH� WKH� DFFRXQW� LQIRUPDWLRQ� GXULQJ� WKH� HTXLW\� WULDO� LQ� FURVV�H[DPLQLQJ

&KDUOHV�0F*XLUH�UHJDUGLQJ�WKH�0F*XLUHV¶�QHW�ZRUWK�

0HOORQ�ILOHG�DQ�DQVZHU�ZLWK�QHZ�PDWWHU�WR�WKH�FRPSODLQW�DYHUULQJ��LQWHU

DOLD��WKDW�'HERUDK�6KXEHUW�ZDV�HPSOR\HG�E\�0HOORQ�SULRU�WR�DQG�GXULQJ�WKH

HTXLW\� WULDO�� DQG� WKDW� DW� WKH� WLPH� RI� WKH� WULDO�� VKH� ZDV� D� WHOHSKRQH� VDOHV

UHSUHVHQWDWLYH� LQ� WKH� WHOHSKRQH� EDQNLQJ� GHSDUWPHQW�� � 0HOORQ� IXUWKHU

DGPLWWHG�WKDW�'HERUDK�6KXEHUW�KDG�DFFHVV�WR�LQIRUPDWLRQ�ZLWK�UHJDUG�WR�WKH

0F*XLUHV¶� DFFRXQWV�� EXW� GLG� QRW� DGPLW� WKDW� VKH� DFFHVVHG� WKH� DFFRXQWV

WKURXJK�KHU�SRVLWLRQ�

7KH�6KXEHUWV�ILOHG�SUHOLPLQDU\�REMHFWLRQV�LQ�WKH�QDWXUH�RI�D�GHPXUUHU

DQG�D�PRWLRQ�IRU�D�PRUH�VSHFLILF�SOHDGLQJ���7KHVH�PRWLRQV�ZHUH�VXVWDLQHG�

7KH� 0F*XLUHV� VXEVHTXHQWO\� ILOHG� DQ� DPHQGHG� FRPSODLQW� UDLVLQJ� WKH� VDPH

FRXQWV� DV� WKH� LQLWLDO� FRPSODLQW�� � 7KH� DPHQGHG� FRPSODLQW� DOOHJHG� WKDW� WKH

0F*XLUHV�ZHUH� HFRQRPLFDOO\�KDUPHG� LQ� WKDW� WKH� HTXLW\� FRXUW� UXOHG� DJDLQVW
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WKHP�EDVHG��LQ�SDUW��RQ�LWV�DGPLVVLRQ�RI�WKH�EDQN�DFFRXQW�LQIRUPDWLRQ���7KH

0F*XLUHV�DOVR�FODLPHG�WKDW�WKH\�ZHUH�HPRWLRQDOO\�KDUPHG�DQG�WKDW�&KDUOHV

0F*XLUH� KDG� WR� EH� WUHDWHG� DW� D� KRVSLWDO� IRU� EUHDWKLQJ� GLIILFXOWLHV� RQ� WZR

RFFDVLRQV� DIWHU� WKH� HTXLW\� WULDO� DV� WKH� UHVXOW� RI� KLV� PHQWDO� GLVWUHVV� DQG

DQJXLVK���)XUWKHU��WKH�0F*XLUHV�VRXJKW�SXQLWLYH�GDPDJHV�

7KH�6KXEHUWV�ILOHG�SUHOLPLQDU\�REMHFWLRQV�LQ�WKH�QDWXUH�RI�D�GHPXUUHU

WR� WKH� DPHQGHG� FRPSODLQW�� � ,Q� FRQVLGHULQJ� WKH� SUHOLPLQDU\� REMHFWLRQV�� WKH

WULDO� FRXUW� UXOHG� WKDW� WKH� FDXVHV� RI� DFWLRQ� DJDLQVW� WKH� 6KXEHUWV� ZHUH� QRW

SURSHUO\�DOOHJHG��EHFDXVH� WKH�QDWXUH�RI� WKH�KDUP�VXIIHUHG�ZDV� FRYHUHG�E\

WKH� DEVROXWH� LPPXQLW\� GLVFXVVHG� LQ�0RVHV� Y��0F:LOOLDPV�� ���� $��G� ���

�3D�� 6XSHU�� ������� � 7ULDO� &RXUW� 2SLQLRQ�� ��������� DW� ���� � 7KH� WULDO� FRXUW

HQWHUHG�DQ�DSSHDODEOH�ILQDO�RUGHU��VXVWDLQLQJ�WKH�SUHOLPLQDU\�REMHFWLRQV�DQG

GLVPLVVLQJ� WKH� DFWLRQ� DJDLQVW� WKH�6KXEHUWV�� DQG� VWDWLQJ� WKDW� DQ� LPPHGLDWH

DSSHDO� ZRXOG� IDFLOLWDWH� WKH� UHVROXWLRQ� RI� WKH� HQWLUH� FDVH�� � 6HH� 3D�5�$�3�

����F����7KH�0F*XLUHV�WKHQ�ILOHG�WKLV�WLPHO\�DSSHDO��

� 2Q� DSSHDO�� WKH� 0F*XLUHV� FRQWHQG� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ

FRQFOXGLQJ�WKDW�WKH�6KXEHUWV�ZHUH�DEVROXWHO\�LPPXQH�IURP�FLYLO� OLDELOLW\�IRU

WKHLU� FRQGXFW� DQG� WKDW� WKH� 0F*XLUHV�� WKHUHIRUH�� GLG� QRW� VXIIHU� DFWLRQDEOH

KDUP�� � 7KH� 0F*XLUHV� FRQWHQG� WKDW� WKH� EDQN� DQG� LWV� HPSOR\HHV� KDG� DQ

����������������������������������
�$OWKRXJK� 0HOORQ� LV� OLVWHG� LQ� WKH� FDSWLRQ� DV� DQ� $SSHOOHH�� 0HOORQ� LV� QRW
SDUWLFLSDWLQJ�LQ�WKLV�DSSHDO�



-��$��������

�������

LPSOLHG�GXW\�RI�FRQILGHQWLDOLW\�WR�EDQN�FXVWRPHUV�WKDW�ZDV�EUHDFKHG�LQ�WKLV

PDWWHU���7KH�0F*XLUHV�DVVHUW�WKDW�WKH�WULDO�FRXUW�VKRXOG�KDYH�UHFRJQL]HG�WKH

FDXVH�RI�DFWLRQ�IRU�D�EUHDFK�RI�WKLV�GXW\�LQ�WKH�LQVWDQW�FDVH�DQG�WKH�UHODWHG

FDXVHV�RI�DFWLRQ�UDLVHG�LQ�WKH�DPHQGHG�FRPSODLQW�

2XU�VWDQGDUG�RI�UHYLHZ�ZDV�VHW�IRUWK�LQ�$PHULFDQ�+RXVLQJ�7UXVW��,,,

Y��-RQHV������3D����������������$��G��������������������DV�IROORZV�

,Q� RUGHU� WR� GHWHUPLQH� ZKHWKHU� WKH� WULDO� FRXUW� SURSHUO\
VXVWDLQHG�$SSHOOHH
V�SUHOLPLQDU\�REMHFWLRQV��WKLV�FRXUW�PXVW
FRQVLGHU� DV� WUXH� DOO� RI� WKH� ZHOO�SOHDGHG� PDWHULDO� IDFWV� VHW
IRUWK� LQ� WKH� FRPSODLQW� DQG� DOO� UHDVRQDEOH� LQIHUHQFHV� WKDW
PD\�EH�GUDZQ�IURP�WKRVH�IDFWV���:HUQHU�Y��=D]\F]Q\�����
3D�����������$��G���������������3D�5�&�3�������F��SURYLGHV
WKDW� LI� DQ� LVVXH� RI� IDFW� LV� UDLVHG� LQ� SUHOLPLQDU\� REMHFWLRQV�
WKH� WULDO� FRXUW� VKDOO� FRQVLGHU� HYLGHQFH� �E\� GHSRVLWLRQV� RU
RWKHUZLVH����,Q�FRQGXFWLQJ�RXU�DSSHOODWH�UHYLHZ��ZH�REVHUYH
WKDW� SUHOLPLQDU\� REMHFWLRQV�� WKH� HQG� UHVXOW� RI�ZKLFK� ZRXOG
EH�GLVPLVVDO�RI�WKH�DFWLRQ��PD\�EH�SURSHUO\�VXVWDLQHG�E\�WKH
WULDO� FRXUW� RQO\� LI� WKH� FDVH� LV� IUHH� DQG� FOHDU� RI� GRXEW�
*UHHQEHUJ� Y�� $HWQD� ,QVXUDQFH� &R��� ���� 3D�� ����� ���
$��G������������

$PHULFDQ�+RXVLQJ������3D��DW����������$��G�DW������

7R�EH�FOHDU�DQG�IUHH�IURP�GRXEW�WKDW�GLVPLVVDO�LV�DSSURSULDWH��LW�PXVW

DSSHDU�ZLWK�FHUWDLQW\�WKDW�WKH�ODZ�ZRXOG�QRW�SHUPLW�UHFRYHU\�E\�WKH�SODLQWLII

XSRQ� WKH� IDFWV� DYHUUHG�� �6HH�9LWWHFN�Y��:DVKLQJWRQ�%URDGFDVWLQJ�&R��

,QF��� ���� $��G� ������ ����� �3D�� 6XSHU�� ������� � $Q\� GRXEW� VKRXOG� EH

UHVROYHG�E\�D�UHIXVDO�WR�VXVWDLQ�WKH�REMHFWLRQV���,G�
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:H�ILUVW�PXVW�DGGUHVV�WKH�QRYHO�LVVXH�RI�ZKHWKHU�D�FDXVH�RI�DFWLRQ�IRU

D� EUHDFK� RI� D� GXW\� RI� FRQILGHQWLDOLW\� WR� D� EDQN� FXVWRPHU� H[LVWV� LQ� WKLV

&RPPRQZHDOWK���%DVHG�RQ�FRPPRQ�ODZ�SULQFLSOHV�RI�FRQWUDFW�DQG�DJHQF\��D

QXPEHU� RI� MXULVGLFWLRQV� KDYH� KHOG� WKDW� D� EDQN� KDV� DQ� LPSOLHG� FRQWUDFWXDO

GXW\�� DV� D� PDWWHU� RI� ODZ�� WR� NHHS� ILQDQFLDO� LQIRUPDWLRQ� FRQFHUQLQJ� D

GHSRVLWRU� FRQILGHQWLDO�� � 6HH�� H�J��� %DUQHWW� %DQN� RI� :HVW� )ORULGD� Y�

+RRSHU������6R��G������)OD���������,QGLDQD�1DWLRQDO�%DQN�Y��&KDSPDQ�

����1�(��G������,QG��$SS���������6XEXUEDQ�7UXVW�&R��Y��:DOOHU�����0G�

$SS�����������$��G�������������*UDQH\�'HYHORSPHQW�&RUS��Y��7DNVHQ�

���0LVF��G����������1�<�6��G������DII¶G�����1�<�6��G������$SS��'LY��������

5LFKILHOG�%DQN�	�7UXVW�&R��Y��6MRJUHQ������0LQQ�����������1�:���G����

��������DQG�3HWHUVRQ�Y��,GDKR�)LUVW�1DW��%DQN�����,GDKR����������3��G

������������

,Q�,QGLDQD�1DWLRQDO�%DQN�� WKH�&RXUW� RI�$SSHDOV� RI� ,QGLDQD� IRU� WKH

)RXUWK�'LVWULFW�WXUQHG�WR�(QJOLVK�FRPPRQ�ODZ�LQ�DGGUHVVLQJ�D�EDQN¶V�GXW\�RI

FRQILGHQWLDOLW\�

����������������������������������
�7KH� FRXUWV� WKDW� KDYH� DGGUHVVHG� WKLV� TXHVWLRQ� GLVDJUHH�� KRZHYHU�� RQ� WKH
SDUWLFXODU�FLUFXPVWDQFHV��LI�DQ\��XQGHU�ZKLFK�D�EDQN�DQG�LWV�HPSOR\HHV�PD\
GLVFORVH�WKH�LQIRUPDWLRQ��LQ�WKH�DEVHQFH�RI�WKH�FXVWRPHU¶V�FRQVHQW��ZLWKRXW
EUHDFKLQJ�WKH�GXW\�XQGHU�H[FHSWLRQV�WR�WKH�JHQHUDO�UXOH���7KH�6KXEHUWV�KDYH
QRW�DOOHJHG�WKDW�DQ\�H[FHSWLRQ�UHFRJQL]HG�E\�FDVH�ODZ�H[LVWV�LQ�WKLV�PDWWHU�
EXW�� UDWKHU�� DUJXH� WKDW� WKH� WULDO� FRXUW� SURSHUO\� H[WHQGHG� WKH� GRFWULQH� RI
DEVROXWH�LPPXQLW\�KHUHLQ�
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7KH�ILUVW� FDVH� WR� DGGUHVV� D� EDQN¶V� REOLJDWLRQ� RI� FRQILGHQFH
ZDV� 7RXUQLHU� Y�� 1DWLRQDO� 3URYLQFLDO� 	� 8QLRQ� %DQN� RI
(QJODQG�� �������� �� .�%�� ����� � ,Q� WKDW� FDVH� WKH� SODLQWLII
IDLOHG� WR�PDNH� JRRG� RQ� DQ� RYHUGUDIW� RI� KLV� DFFRXQW�� � 7KH
%DQN� FDOOHG� KLV� HPSOR\HU� DQG� GLVFORVHG� WKDW� RQH� RI
7RXUQLHU¶V� FKHFNV� KDG� EHHQ� PDGH� RXW� WR� D� ERRNPDNHU¶V
DFFRXQW�� � $V� D� FRQVHTXHQFH� RI� WKH� %DQN¶V� GLVFORVXUH�
7RXUQLHU�ZDV�ILUHG�

7KH� 7RXUQLHU� FRXUW� KHOG� WKDW� WKH� %DQN� KDG� EUHDFKHG� DQ
LPSOLHG� FRQWUDFW� QRW� WR� GLVFORVH� VXFK� LQIRUPDWLRQ�� �� �� �
VWDWLQJ�

7KH� &RXUW� ZLOO� RQO\� LPSO\� WHUPV� ZKLFK� PXVW
QHFHVVDULO\�KDYH�EHHQ�LQ�WKH�FRQWHPSODWLRQ�RI�WKH
SDUWLHV� LQ� PDNLQJ� WKH� FRQWUDFW�� � $SSO\LQJ� WKLV
SULQFLSOH� WR� VXFK� NQRZOHGJH� RI� OLIH� DV� D� MXGJH� LV
DOORZHG� WR� KDYH�� ,� KDYH� QR� GRXEW� WKDW� LW� LV� DQ
LPSOLHG� WHUP� RI� D� EDQNHU¶V� FRQWUDFW� ZLWK� KLV
FXVWRPHU� WKDW� WKH� EDQN� VKDOO� QRW� GLVFORVH� WKH
DFFRXQW� RU�� WUDQVDFWLRQV� UHODWLQJ� WKHUHWR�� RI� KLV
FXVWRPHU�������

,G��DW�����

,QGLDQD�1DWLRQDO�%DQN������1�(��G�DW�����

0RUHRYHU��LQ�3HWHUVRQ��WKH�6XSUHPH�&RXUW�RI�,GDKR��LQ�DGGUHVVLQJ�D

EDQN¶V�GXW\�RI�FRQILGHQWLDOLW\��H[SODLQHG�

,W�LV�JHQHUDOO\�VWDWHG�WKDW�WKH�UHODWLRQ�EHWZHHQ�D�EDQN�DQG
LWV�JHQHUDO�GHSRVLWRU�LV�WKDW�RI�GHEWRU�DQG�FUHGLWRU���������%XW
LW�LV�DOVR�VDLG�WKDW�LQ�GLVFKDUJLQJ�LWV�REOLJDWLRQ�WR�D�GHSRVLWRU
D�EDQN�PXVW�GR�VR�VXEMHFW�WR�WKH�UXOHV�RI�DJHQF\�

�����

$OO� DJUHH� WKDW� D� EDQN� VKRXOG� SURWHFW� LWV� EXVLQHVV
UHFRUGV�IURP�WKH�SU\LQJ�H\HV�RI�WKH�SXEOLF��PRYHG
E\�FXULRVLW\�RU�PDOLFH���1R�RQH�TXHVWLRQV�LWV�ULJKW
WR� SURWHFW� LWV� ILGXFLDU\� UHODWLRQVKLS� ZLWK� LWV
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FXVWRPHUV��ZKLFK��LQ�VRXQG�EDQNLQJ�SUDFWLFH��DV�D
PDWWHU� RI� FRPPRQ� NQRZOHGJH�� LV� GRQH
HYHU\ZKHUH�

�����

7R�JLYH�VXFK�LQIRUPDWLRQ�WR�WKLUG�SHUVRQV�RU�WR�WKH
SXEOLF�DW�WKH�LQVWDQFH�RI�WKH�FXVWRPHU�RU�GHSRVLWRU
LV� FHUWDLQO\� QRW� EH\RQG� WKH� VFRSH� RI� EDQNLQJ
SRZHUV�� � ,W� LV� D� GLIIHUHQW�PDWWHU�� KRZHYHU�� ZKHQ
VXFK�LQIRUPDWLRQ�LV�VRXJKW�IURP�WKH�EDQN�ZLWKRXW
WKH� FRQVHQW� RI� WKH� GHSRVLWRU� RU� FXVWRPHU� RI� WKH
EDQN���,QGHHG��LW�LV�DQ�LPSOLHG�WHUP�RI�WKH�FRQWUDFW
EHWZHHQ� WKH� EDQNHU� DQG� KLV� FXVWRPHU� WKDW� WKH
EDQNHU� ZLOO� QRW� GLYXOJH� WR� WKLUG� SHUVRQV�� ZLWKRXW
WKH� FRQVHQW� RI� WKH� FXVWRPHU�� H[SUHVV� RU� LPSOLHG�
HLWKHU�WKH�VWDWH�RI�WKH�FXVWRPHU¶V�DFFRXQW�RU�DQ\
RI� KLV� WUDQVDFWLRQV� ZLWK� WKH� EDQN�� RU� DQ\
LQIRUPDWLRQ� UHODWLQJ� WR� WKH� FXVWRPHU� DFTXLUHG
WKURXJK�WKH�NHHSLQJ�RI�KLV�DFFRXQW�������

,W� LV� LQFRQFHLYDEOH� WKDW�D�EDQN�ZRXOG�DW�DQ\� WLPH� FRQVLGHU
LWVHOI� DW� OLEHUW\� WR� GLVFORVH� WKH� LQWLPDWH� GHWDLOV� RI� LWV
GHSRVLWRUV¶� DFFRXQWV�� � ,QYLRODWH� VHFUHF\� LV� RQH� RI� WKH
LQKHUHQW�DQG�IXQGDPHQWDO�SUHFHSWV�RI�WKH�UHODWLRQVKLS�RI�WKH
EDQN�DQG�LWV�FXVWRPHUV�RU�GHSRVLWRUV�

3HWHUVRQ�� ���� 3��G� DW� ���� �TXRWDWLRQV� RPLWWHG��� � 6HH� DOVR� 6XEXUEDQ

7UXVW������$��G�DW������UHO\LQJ��LQWHU�DOLD��RQ�7RXUQLHU�DQG�3HWHUVRQ�WR

HVWDEOLVK�DQ�LPSOLHG�GXW\�RI�QRQGLVFORVXUH�IRU�D�EDQN�

)XUWKHU��WKH�EDQN¶V�GXW\�KDV�EHHQ�H[WHQGHG�WR�EDQN�HPSOR\HHV���6HH

3HWHUVRQ������3��G�DW������VWDWLQJ�LW�LV�LPSOLFLW�LQ�WKH�FRQWUDFW�RI�WKH�EDQN

DQG� LWV� FXVWRPHU� WKDW� LQIRUPDWLRQ� FRQFHUQLQJ� WKH� FXVWRPHU¶V� DFFRXQW�PD\

QRW�EH�GLVFORVHG�WR�D�WKLUG�SDUW\�E\�WKH�EDQN�RU�WKH�EDQN¶V�HPSOR\HHV��
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$OWKRXJK� WKH� DSSHOODWH� FRXUWV� LQ� 3HQQV\OYDQLD� KDYH� QRW� SUHYLRXVO\

DGGUHVVHG�WKH�LVVXH�RI�ZKHWKHU�D�EDQN�LV�XQGHU�D�GXW\�RI�FRQILGHQWLDOLW\�WR

LWV� FXVWRPHU�� LW� LV� HVWDEOLVKHG� LQ� 3HQQV\OYDQLD� WKDW� WKH� OHJDO� UHODWLRQVKLS

EHWZHHQ�D�ILQDQFLDO�LQVWLWXWLRQ�DQG�LWV�GHSRVLWRUV�LV�EDVHG�RQ�FRQWUDFW���)LUVW

)HGHUDO� 6DYLQJV� DQG� /RDQ� $VVRFLDWLRQ� RI� +D]HOWRQ� Y�� 2IILFH� RI� WKH

6WDWH�7UHDVXUHU������3D��������������$��G�������������������:H�ILQG�WKDW

WKH�GXW\�RQ�D�EDQN�DQG� LWV� HPSOR\HHV� WR�NHHS�D� FXVWRPHU¶V� EDQN�DFFRXQW

LQIRUPDWLRQ� FRQILGHQWLDO�� ZKLFK� KDV� ORQJ� EHHQ� UHFRJQL]HG� E\� WKH� DERYH�

PHQWLRQHG� MXULVGLFWLRQV�� LV� SUHVHQW� DV� DQ� LPSOLHG� FRQWUDFWXDO� GXW\� XQGHU

3HQQV\OYDQLD�FRPPRQ�ODZ��DV�ZHOO�

�:H�QH[W�WXUQ�WR�DQ�H[DPLQDWLRQ�RI�ZKHWKHU�WKH�WULDO�FRXUW�HUURQHRXVO\

DSSOLHG�WKH�GRFWULQH�RI�DEVROXWH�LPPXQLW\�LQ�0RVHV�WR�WKH�SUHVHQW�FDVH���,Q

0RVHV�� WKLV� &RXUW� DGGUHVVHG� WKH� TXHVWLRQ� RI� ZKHWKHU� D� SDWLHQW� VWDWHG� D

FDXVH�RI�DFWLRQ�IRU�EUHDFK�RI�FRQILGHQWLDOLW\�EDVHG�RQ�KHU�WUHDWLQJ�SK\VLFLDQ¶V

XQDXWKRUL]HG��DQG�MXGLFLDOO\�XQVXSHUYLVHG��FRPPXQLFDWLRQV�ZLWK�WKH�SDWLHQW¶V

DGYHUVDU\� LQ� D� SHQGLQJ� PHGLFDO� PDOSUDFWLFH� DFWLRQ�� � 7KH� PDMRULW\� RI� WKLV

&RXUW� LQ�0RVHV� KHOG� WKDW� WKH� SDWLHQW� KDG� QRW� DOOHJHG� D� YLDEOH� FDXVH� RI

DFWLRQ���:H�EDVHG�WKLV�GHFLVLRQ��LQWHU�DOLD��RQ�WKH�SROLF\�RI�JUDQWLQJ�SHUVRQV

LPPXQLW\� IURP� FLYLO� OLDELOLW\� IRU� VWDWHPHQWV�PDGH� LQ� WKH� UHJXODU� FRXUVH� RI

MXGLFLDO� SURFHHGLQJV��ZKHUH� WKH� VWDWHPHQWV�ZHUH� SHUWLQHQW� DQG�PDWHULDO� WR

WKH�OLWLJDWLRQ�DW�KDQG���0RVHV������$��G�DW�����
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7KLV� &RXUW� LQ� 0RVHV� UHDVRQHG� WKDW� WKH� SDWLHQW� KDG� UHGXFHG� WKH

H[SHFWDWLRQ� RI� SULYDF\� LQ� KHU�PHGLFDO� LQIRUPDWLRQ� E\� ILOLQJ� WKH� XQGHUO\LQJ

PDOSUDFWLFH�DFWLRQ�EHFDXVH�VKH�KDG�SXW�KHU�SK\VLFDO�FRQGLWLRQ�DW�LVVXH���7KH

PDMRULW\�IXUWKHU�UHDVRQHG�WKDW�D�SDWLHQW�VKRXOG�QRW�EH�DOORZHG�WR�FRQWURO�WR

KHU� DGYDQWDJH� WKH� WLPLQJ� DQG� FLUFXPVWDQFHV� RI� LQIRUPDWLRQ� VKH� PXVW

LQHYLWDEO\� VHH� UHYHDOHG� DW� VRPH� SRLQW� LQ� WKH� OLWLJDWLRQ�� � ,G�� DW� ����� � :H

H[SODLQHG� LQ� 0RVHV� WKDW� WKH� SROLF\� EHKLQG� WKH� SULYLOHJH� LV� ³WR� OHDYH

UHDVRQDEO\�XQREVWUXFWHG�WKH�SDWKV�ZKLFK�OHDG�WR�WKH�DVFHUWDLQPHQW�RI�WUXWK�

DQG�WR�HQFRXUDJH�ZLWQHVVHV�WR�JLYH�µFRPSOHWH�DQG�XQLQWLPLGDWHG�WHVWLPRQ\¶´�

,G��DW������TXRWDWLRQ�RPLWWHG����)XUWKHU��WKLV�&RXUW�LQ�0RVHV�VWDWHG�WKDW�WKLV

SROLF\�VKRXOG�QRW�EH� FLUFXPYHQWHG�E\�DIIRUGLQJ� WKH�SDWLHQW� DQ�XQUHVWULFWHG

FDXVH�RI�DFWLRQ�IRU�EUHDFK�RI�FRQILGHQWLDOLW\�LQ�D�VHSDUDWH�ODZVXLW�

:H� ILQG� WKDW� WKH� SROLF\� EDVHV� IRU� DSSO\LQJ� WKH� GRFWULQH� RI� DEVROXWH

LPPXQLW\�LQ�0RVHV�DUH�QRW�SUHVHQW�LQ�WKH�LQVWDQW�DSSHDO���7KH�0F*XLUHV�GLG

QRW�KDYH�D�UHGXFHG�H[SHFWDWLRQ�RI�SULYDF\�LQ�WKHLU�EDQN�DFFRXQWV�EHFDXVH�RI

WKH� HTXLW\� OLWLJDWLRQ�� � 8QOLNH� WKH� SDWLHQW� LQ� 0RVHV�� WKH� 0F*XLUHV� GLG� QRW

LQLWLDWH� WKH� HTXLW\� OLWLJDWLRQ� DJDLQVW� WKH� 6KXEHUWV�� � 7KH� 0F*XLUHV¶� EDQN

DFFRXQW� LQIRUPDWLRQ� ZDV� QRW� QHFHVVDULO\� WKH� W\SH� RI� LQIRUPDWLRQ� ZKLFK

LQHYLWDEO\�KDG�WR�EH�UHYHDOHG�LQ�OLWLJDWLRQ�FRQFHUQLQJ�ZKHWKHU�WKH�0F*XLUHV

KDG� FRPPLWWHG� D� YLRODWLRQ� RI� WKH� 'DP� 6DIHW\� DQG� (QFURDFKPHQW� $FW� E\

FRQVWUXFWLQJ�D�GDP�RQ�WKHLU�SURSHUW\���7KDW�WKH�6KXEHUWV�PDGH�SHUPLVVLEOH
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XVH�RI�WKH�LQIRUPDWLRQ�GRHV�QRW�VDQLWL]H�WKHLU�FRQGXFW�LQ�DFTXLULQJ�LW�LQ�WKH

ILUVW�LQVWDQFH���0RUHRYHU��WKH�6KXEHUWV�VLPSO\�SXW�WKH�0F*XLUHV¶�FRQILGHQWLDO

EDQN�DFFRXQW�LQIRUPDWLRQ�WR�WKHLU�RZQ�XVH�DW�WKH�HTXLW\�WULDO��D�XVH�ZKLFK��DW

OHDVW�� DUJXDEO\� KDG� QR� UHODWLRQVKLS� WR� WKH� UHDVRQ� ZK\� WKH� 0F*XLUHV� KDG

HQWUXVWHG� WKH� LQIRUPDWLRQ� WR�0HOORQ� DQG� LWV� HPSOR\HHV� LQ� WKHLU� FRQWUDFWXDO

FDSDFLW\���7KH�0F*XLUHV�KDG�QR�UHDVRQ�WR�H[SHFW�WKDW�WKHLU�RSSRQHQW�LQ�WKH

HTXLW\�DFWLRQ�FRXOG�KDYH�DFFHVV�WR�WKHLU�FRQILGHQWLDO�ILQDQFLDO�LQIRUPDWLRQ�DQG

LQWURGXFH�WKDW�LQIRUPDWLRQ�LQ�WKH�OLWLJDWLRQ�ZLWKRXW�JRLQJ�WKURXJK�DSSURSULDWH

OHJDO�GLVFRYHU\�DFWLRQV�

$FFRUGLQJO\��WKLV�&RXUW�KROGV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�DSSO\LQJ�WKH

GRFWULQH� RI� DEVROXWH� LPPXQLW\� WR� WKH� LQVWDQW� FDVH� WR� VXVWDLQ� WKH� 6KXEHUWV¶

SUHOLPLQDU\� REMHFWLRQV�� � %DVHG� RQ� WKH� IRUHJRLQJ� GLVFXVVLRQ�� ZH� ILQG� WKDW

WKHUH�ZHUH�VXIILFLHQW�IDFWV�SOHG�LQ�WKH�DPHQGHG�FRPSODLQW�IURP�ZKLFK�LW�FRXOG

EH� FRQFOXGHG� WKDW� WKH� 6KXEHUWV� FRPPLWWHG� D� EUHDFK� RI� FRQILGHQWLDOLW\� DQG

PLVXVHG�WKH�0F*XLUHV¶�EDQN�DFFRXQW�LQIRUPDWLRQ�ZLWK�0HOORQ�

)XUWKHU��ZH�ILQG�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�VXVWDLQLQJ�WKH�SUHOLPLQDU\

REMHFWLRQV�WR�WKH�FRXQW�DOOHJLQJ�WKDW�WKH�6KXEHUWV�FRPPLWWHG�DQ�LQYDVLRQ�RI

SULYDF\� � ,Q� RUGHU� WR� VWDWH� D� FDXVH� RI� DFWLRQ� IRU� LQYDVLRQ� RI� SULYDF\�� WKH

0F*XLUHV�KDG�WR�DYHU�WKDW�WKHUH�ZDV�DQ�LQWHQWLRQDO�LQWUXVLRQ�RQ�WKH�VHFOXVLRQ

RI� WKHLU� SULYDWH� FRQFHUQV� ZKLFK� ZDV� VXEVWDQWLDO� DQG� KLJKO\� RIIHQVLYH� WR� D

UHDVRQDEOH� SHUVRQ�� � &KLFDUHOOD� Y�� 3DVVDQW�� ���� $��G� ������ ����� �3D�
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6XSHU���������FLWLQJ�+DUULV�Y��(DVWRQ�3XEOLVKLQJ�&R�������$��G�������3D�

6XSHU���������DQG�+XOO�Y��&XUWLV�3XEOLVKLQJ�&R�������$��G������3D��6XSHU�

�������� � )XUWKHU�� WKH� 0F*XLUHV� KDG� WR� DYHU� VXIILFLHQW� IDFWV� ZKLFK� FRXOG

HVWDEOLVK�WKDW�WKH�LQIRUPDWLRQ�GLVFORVHG�ZRXOG�KDYH�FDXVHG�PHQWDO�VXIIHULQJ�

VKDPH��RU�KXPLOLDWLRQ�WR�D�SHUVRQ�RI�RUGLQDU\�VHQVLELOLWLHV���,G�

:H� ILQG� WKDW� WKH� DPHQGHG� FRPSODLQW� DYHUUHG� VXIILFLHQW� IDFWV� ZKLFK

FRXOG� HVWDEOLVK� WKDW� WKH� 6KXEHUWV¶� DOOHJHG� LQYDVLRQ� RI� SULYDF\� ZDV

VXEVWDQWLDO�� DV� LW� LQYROYHG� WKH� 6KXEHUWV� DFTXLULQJ� NQRZOHGJH� DERXW� WKH

0F*XLUHV¶� ILQDQFLDO�KROGLQJV�ZLWK�0HOORQ�� �)XUWKHU�� WKH�IDFWV�DYHUUHG�E\�WKH

0F*XLUHV�FRXOG�HVWDEOLVK�WKDW�WKH�LQYDVLRQ�RI�SULYDF\�DOOHJHG�ZRXOG�EH�KLJKO\

RIIHQVLYH�WR�D�UHDVRQDEOH�SHUVRQ��LQ�WKDW�WKH�VHFXULW\�RI�WKH�EDQN�LQIRUPDWLRQ

QRW�RQO\�ZDV�LQYDGHG�EXW�DOVR�ZDV�LQWURGXFHG�DJDLQVW�WKH�0F*XLUHV¶�LQWHUHVWV

LQ� OLWLJDWLRQ� EHWZHHQ� WKH� SDUWLHV�� � $GGLWLRQDOO\�� WKH� DPHQGHG� FRPSODLQW

DYHUUHG� VXIILFLHQW� IDFWV� IURP� ZKLFK� LW� FRXOG� EH� FRQFOXGHG� WKDW� WKH� EDQN

DFFRXQW�LQIRUPDWLRQ�EHLQJ�GLVFORVHG�DJDLQVW�WKH�0F*XLUHV�LQ�OLWLJDWLRQ�ZRXOG

FDXVH� PHQWDO� VXIIHULQJ� WR� D� SHUVRQ� RI� RUGLQDU\� VHQVLELOLWLHV�� � 7KXV�� WKH

DPHQGHG� FRPSODLQW� SOHG� D� FODLP� IRU� LQYDVLRQ� RI� SULYDF\� DJDLQVW� WKH

6KXEHUWV�

� 0RUHRYHU�� ZH� ILQG� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� FRQFOXGLQJ� WKDW� WKH

DPHQGHG� FRPSODLQW� IDLOHG� WR� DYHU� VXIILFLHQW� IDFWV� WR� HVWDEOLVK� WKDW� WKH
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6KXEHUWV� FRPPLWWHG� FLYLO� FRQVSLUDF\�� � ,Q� RUGHU� WR� VWDWH� D� FLYLO� DFWLRQ� IRU

FRQVSLUDF\��WKH�0F*XLUHV�ZHUH�UHTXLUHG�WR�DOOHJH�

���� D� FRPELQDWLRQ� RI� WZR� RU� PRUH� SHUVRQV� DFWLQJ� ZLWK� D
FRPPRQ�SXUSRVH�WR�GR�DQ�XQODZIXO�DFW�RU�WR�GR�D�ODZIXO�DFW
E\�XQODZIXO�PHDQV�RU�IRU�DQ�XQODZIXO�SXUSRVH������DQ�RYHUW
DFW� GRQH� LQ� SXUVXDQFH� RI� WKH� FRPPRQ� SXUSRVH�� DQG� ���
DFWXDO�OHJDO�GDPDJH�

.DGHO�Y��0F0RQLJOH������$��G�������������3D��6XSHU��������� �+HUH�� WKH

DPHQGHG�FRPSODLQW�DOOHJHG�WKDW�WKH�6KXEHUWV�DFWHG�ZLWK�D�FRPPRQ�SXUSRVH

WR� LQYDGH� WKH� SULYDF\� RI� WKH� 0F*XLUHV�� WR� FRPPLW� DQ� XQODZIXO� EUHDFK� RI

FRQILGHQWLDO�EDQN�DFFRXQW�LQIRUPDWLRQ��DQG�WR�PLVXVH�WKLV�LQIRUPDWLRQ���7KH

0F*XLUHV¶� DPHQGHG� FRPSODLQW� DOVR� DOOHJHG� WKDW� WKH� 0F*XLUHV� VXVWDLQHG

DFWXDO�OHJDO�GDPDJHV���7KXV��D�FDXVH�RI�DFWLRQ�IRU�FRQVSLUDF\�ZDV�SOHG�

:H�DFFRUGLQJO\�UHYHUVH�WKH�RUGHU�DQG� UHPDQG� WKH�PDWWHU� WR� WKH�WULDO

FRXUW�IRU�IXUWKHU�SURFHHGLQJV�LQ�DFFRUGDQFH�ZLWK�WKLV�PHPRUDQGXP�

2UGHU� UHYHUVHG�� FDVH� UHPDQGHG� WR� WKH� WULDO� FRXUW�� � -XULVGLFWLRQ

UHOLQTXLVKHG�


