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��� (OL]DEHWK�9LUXHW�RQ�EHKDOI�RI�5RVHPDU\�9HODVTXH]��D�PLQRU��DSSHDOV�IURP

WKH�RUGHU� LVVXHG�E\� WKH�+RQRUDEOH�7KRPDV�'��:DWNLQV�YDFDWLQJ� D� WHPSRUDU\

3URWHFWLRQ�IURP�$EXVH�RUGHU��GLVPLVVLQJ�KHU�SHWLWLRQ�XQGHU�WKH�3URWHFWLRQ�IURP

$EXVH� $FW� �KHUHLQDIWHU� 3)$� SHWLWLRQ�� ZLWK� SUHMXGLFH�� DQG� VHWWLQJ� IRUWK� D

UHTXLUHPHQW�WR�SRVW�D�ERQG�SULRU�WR�ILOLQJ�DQ\�IXWXUH�SHWLWLRQV�LQ�DEXVH��)RU�WKH

UHDVRQV�VHW�IRUWK�EHORZ��ZH�UHYHUVH�WKH�RUGHU�ZLWK�UHVSHFW�WR�WKH�SURFHGXUHV

WKDW�LW�VHWV�IRUWK�IRU�IXWXUH�SHWLWLRQV�LQ�DEXVH�DQG�WKH�ILQGLQJ�WKDW�WKH�SHWLWLRQ

ZDV�IULYRORXV�

��� 7KH�IDFWXDO�EDFNJURXQG�RI�WKLV�FDVH�LV�DV�IROORZV�

3ODLQWLII�� 5RVHPDU\� 9HODVTXH]�� LV� WKH� VL[WHHQ� \HDU� ROG
GDXJKWHU� RI� 'HIHQGDQW�� (OL]DEHWK� &DQFHO� DQG� WKH
JUDQGGDXJKWHU� RI� WKH� 3HWLWLRQHU�� (OL]DEHWK� 9LUXHW�� 7KH� PLQRU
FKLOG� WHVWLILHG� WKDW� RQ� $SULO� ���� ������ DW� DSSUR[LPDWHO\� ����
S�P��� VKH� ZDV� DW� KRPH� DW� ����� 1�� 0DUVKDOO� 6WUHHW�
3KLODGHOSKLD�� ZKHUH� VKH� UHVLGHG� ZLWK� KHU� PRWKHU�� WKH
'HIHQGDQW� KHUHLQ�� 6KH� WHVWLILHG� WKDW� VKH� ZDV� LQ� WKH� NLWFKHQ
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GRLQJ�GLVKHV�ZKHQ�KHU�PRWKHU�FDPH�KRPH�DQG�VWDUWHG�WR�EHDW
DQG�YHUEDOO\� DEXVH�KHU� IRU� QR� DSSDUHQW� UHDVRQ��2EH\LQJ� KHU
PRWKHU¶V�GHPDQG��VKH�WKHQ�ZHQW�XSVWDLUV��ZKHUH�KHU�PRWKHU
FRQWLQXHG� WR� KLW�� NLFN�� DQG� WKURZ� KHU� DJDLQVW� WKH� ZDOO�
$GGLWLRQDOO\�� VKH� WHVWLILHG� WKDW� ZKHQ� VKH� DWWHPSWHG� WR� JHW
DZD\�IURP�KHU�PRWKHU¶V�EHDWLQJ��KHU�PRWKHU�WKUHZ�KHU�DJDLQVW
WKH�EHG�FDXVLQJ�KHU�WR�KLW�KHU�EDFN��$IWHU�HVFDSLQJ�GRZQVWDLUV�
5RVHPDU\� ZDV� SUHYHQWHG� IURP� OHDYLQJ� WKH� KRXVH� E\� D
QHLJKERU�� 0LODJURV� 6DQFKH]�� $W� WKLV� SRLQW�� 5RVHPDU\� FODLPV
WKDW�KHU�PRWKHU�DJDLQ�SXVKHG�KHU�FDXVLQJ�KHU�WR�IDOO�LQWR�WKH
VWDLUV�� DJDLQ� LQMXULQJ�KHU� EDFN�� 6XEVHTXHQWO\�� VKH� SURFHHGHG
XSVWDLUV� ZKHUH� VKH� UHPDLQHG� LQ� KHU� EHGURRP� IRU� WKH
UHPDLQGHU�RI�WKH�QLJKW�

6KH� WHVWLILHG� WKDW� WKH� QH[W� PRUQLQJ� VKH� ZHQW� WR� VFKRRO�
'XULQJ�WKH�PRUQLQJ�VHVVLRQ��VKH�DOOHJHGO\�IDLQWHG�EHFDXVH�VKH
KDG�QRW�HDWHQ� EUHDNIDVW��:KHQ� VKH�ZDV� WDNHQ� WR� WKH� VFKRRO
QXUVH�� WKH� QXUVH� QRWLFHG� EUXLVHV� DQG� ZDV� GLUHFWHG� WR� FDOO
5RVHPDU\¶V�JUDQGPRWKHU��(OL]DEHWK�9LUXHW��7KH�JUDQGPRWKHU�
3ODLQWLII�KHUHLQ��DUULYHG�DW�WKH�VFKRRO�DQG�WRRN�5RVHPDU\�WR�D
SROLFH� VWDWLRQ� ZKHUH� VKH� ZDV� LQWHUYLHZHG� E\� DQ� RIILFHU
DVVLJQHG�WR�WKH�6H[�&ULPHV�8QLW��$W�QR�WLPH�ZDV�5RVHPDU\¶V
PRWKHU�� 5HVSRQGHQW� KHUHLQ�� FRQWDFWHG� E\� WKH� 3ODLQWLII� RU
DQ\RQH�HOVH�

)LYH�GD\V�DIWHU�WKH�DOOHJHG� LQFLGHQW��5RVHPDU\�ZDV� WDNHQ
E\� KHU� JUDQGPRWKHU� WR� 6W�� &KULVWRSKHU¶V� +RVSLWDO� IRU� DQ
H[DPLQDWLRQ�� 7KH� KRVSLWDO� UHSRUW� LQGLFDWHG� WKDW� QR� VSHFLILF
LQMXU\� FRXOG� EH� IRXQG� DQG� WKDW� KHU� SK\VLFDO� FRQGLWLRQ� ZDV
³XQUHPDUNDEOH�´� >7KH� KRVSLWDO� UHFRUGV� DOVR� VWDWHG� WKH
IROORZLQJ�� ORZHU� OHIW� SHULRUELWDO� DUHD� VOLJKWO\� WHQGHU�� OHIW� DUP
ODWHUDO� DVSHFW� ZLWK� D� TXDUWHU� DQG� D� GLPH� VL]HG� EURZQ
HFFK\PRVLV�� OHIW� NLGQH\� DUHD� ZLWK� ���� GLIIXVH� HFFK\PRVHV�
PLOG� VSLQDO�SDUDVSLQDO� WHQGHUQHVV�� ULJKW� NQHH� ZLWK� D� TXDUWHU
VL]HG�KHDOLQJ�DEUDVLRQ�@

5RVHPDU\� IXUWKHU� WHVWLILHG� WR� LQFLGHQWV� RI� SDVW� SK\VLFDO
DEXVH�DOOHJHGO\�LQIOLFWHG�RQ�KHU�E\�KHU�PRWKHU�������

�������
2IILFHU� 'DYLG� 6PLWK� RI� WKH� 6H[� &ULPHV� 8QLW� RI� WKH

3KLODGHOSKLD�3ROLFH�'HSDUWPHQW�TXHVWLRQHG�5RVHPDU\�DQG�WRRN
SKRWRJUDSKV� RI� WKH� DOOHJHG� LQMXULHV�� +H� FRQILUPHG� WKH
SUHVHQFH� RI� EUXLVHV� RQ� KHU� ERG\�� +RZHYHU�� KH� WHVWLILHG� WKDW
5RVHPDU\�QHYHU�PHQWLRQHG�DQ\�LQMXU\�WR�KHU�KHDG�

'HIHQGDQW� PRWKHU�� (OL]DEHWK� &DQFHO¶V� DFFRXQW� RI� WKH
DOOHJHG� LQFLGHQW� RI� DEXVH� GLIIHUV� VXEVWDQWLDOO\� DQG� PDWHULDOO\
IURP�WKDW�RI�KHU�GDXJKWHU��+HU�YHUVLRQ�RI�WKH�HYHQWV�RFFXUULQJ
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RQ� WKH� HYHQLQJ� LQ� TXHVWLRQ� LV� IXUWKHU� VXSSRUWHG� DQG
FRUURERUDWHG� E\� WKH� WHVWLPRQ\� RI� D� IULHQG� DQG� QHLJKERU�
0LODJURV�6DQFKH]�

0V��&DQFHO�WHVWLILHG�WKDW�RQ�WKH�QLJKW�RI� WKH� LQFLGHQW�� VKH
DQG� KHU� GDXJKWHU� ZHUH� FHOHEUDWLQJ� KHU� GDXJKWHU¶V� ELUWKGD\�
$IWHU� GLQQHU�� 0V�� &DQFHO� UHFHLYHG� D� WHOHSKRQH� FDOO� IURP� 0V�
6DQFKH]�LQIRUPLQJ�KHU�WKDW�VKH��0V��6DQFKH]��KDG�VRPHWKLQJ
LPSRUWDQW�WR�GLVFXVV�ZLWK�0V��&DQFHO�FRQFHUQLQJ�KHU�GDXJKWHU�
$W�0V��6DQFKH]¶V�XUJLQJ��WKH�'HIHQGDQW�ZHQW�WR�0V��6DQFKH]¶V
KRPH�ZKHUH� VKH� ZDV� LQIRUPHG� WKDW� KHU� GDXJKWHU� 5RVHPDU\
KDG� EHHQ� VLWWLQJ� RQ� WKH� SRUFK� WKDW� DIWHUQRRQ�� NLVVLQJ� KHU
ER\IULHQG� $QJHO�� )XUWKHUPRUH�� 0V�� 6DQFKH]� WROG� 0V�� &DQFHO
WKDW�5RVHPDU\�ZDV�SODQQLQJ�WR�OHDYH�IRU�3XHUWR�5LFR�ZLWK�KLP�
0V��6DQFKH]�WROG�0V��&DQFHO�WKDW�VKH�UHFHLYHG�WKLV�LQIRUPDWLRQ
IURP�KHU�RZQ�GDXJKWHU�ZKR�ZDV�D�FORVH�IULHQG�RI�5RVHPDU\�
0V�� 6DQFKH]� WROG� 0V�� &DQFHO� WKDW� VKH� KDG� KHUVHOI� REVHUYHG
5RVHPDU\�VLWWLQJ�RQ�WKH�IURQW�VWHSV�ZLWK�$QJHO��D�NQRZQ�GUXJ
GHDOHU�

0V�� &DQFHO� UHWXUQHG� KRPH� DQG� FRQIURQWHG� KHU� GDXJKWHU�
ZKR�GHQLHG�HYHU\WKLQJ��0V��&DQFHO�WKHQ�VODSSHG�KHU�GDXJKWHU�
/DWHU�WKDW�HYHQLQJ��0V��6DQFKH]�ZHQW�RYHU�WR�WKH�&DQFHO�KRPH
ZKHUH�VKH�IRXQG�PRWKHU�DQG�GDXJKWHU�DUJXLQJ��0V��6DQFKH]�
DW�WKH�UHTXHVW�RI�(OL]DEHWK�&DQFHO��WKHQ�FRQIURQWHG�5RVHPDU\
ZLWK� WKH� LQIRUPDWLRQ� DERXW� KHU� DQG� $QJHO�� $IWHU� D� KHDWHG
H[FKDQJH��(OL]DEHWK�&DQFHO�VODSSHG�KHU�GDXJKWHU�D�IHZ�WLPHV
RQ�WKH�IDFH�DQG�RQ�KHU�EDFN��0V��6DQFKH]�GLG�QRW�QRWLFH�DQ\
EUXLVHV�RQ�5RVHPDU\�ZKHQ�VKH�ZDV�DW�WKHLU�KRXVH�

0V�� &DQFHO� GRHV� QRW� GHQ\� WKDW� VKH� KLW� KHU� GDXJKWHU�
+RZHYHU��VKH�GLG�GHQ\�WKH�RWKHU�DOOHJDWLRQV�RI�SK\VLFDO�DEXVH�

7ULDO�&RXUW������2SLQLRQ�����������DW������FLWDWLRQV�RPLWWHG��

��� 7KH� WULDO� FRXUW� IRXQG� WKDW� WKH� HYLGHQFH� GLG� QRW� SURYH� DEXVH� E\� D

SUHSRQGHUDQFH� RI� WKH� HYLGHQFH� VR� LW� YDFDWHG� WKH� WHPSRUDU\� RUGHU� WKDW� KDG

EHHQ� LVVXHG� DQG� GLVPLVVHG� WKH� SHWLWLRQ�� ,Q� DGGLWLRQ� WR� GLVPLVVLQJ� WKH� 3)$

SHWLWLRQ��WKH�WULDO�FRXUW�IRXQG�0V��9LUXHW¶V�SHWLWLRQ�IULYRORXV�DQG�D�PLVXVH�RI�WKH

3URWHFWLRQ�IURP�$EXVH�$FW��$V�D�UHVXOW��WKH�FRXUW�RUGHUHG�WKDW�D�ERQG�WR�FRYHU
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WKH�FRXUW�FRVWV�PXVW�DFFRPSDQ\�DQ\�IXWXUH�3)$�SHWLWLRQV��7KLV�WLPHO\�DSSHDO

IROORZHG�

��� $SSHOODQW� SUHVHQWV� ILYH�TXHVWLRQV� IRU� RXU� UHYLHZ�� )RXU� RI� WKH� TXHVWLRQV

FKDOOHQJH� WKH� LPSRVLWLRQ� RI� D� UHTXLUHPHQW� WR� SRVW� ERQG� IRU� DQ\� IXWXUH� 3)$

ILOLQJV�� 7KH� ILIWK� TXHVWLRQ� GLVSXWHV� WKH� WULDO� FRXUW¶V� ILQGLQJ� WKDW� DSSHOODQW¶V

SHWLWLRQ�ZDV�IULYRORXV���7KH�UHVROXWLRQ�RI�DSSHOODQW¶V�ILUVW�TXHVWLRQ�IXOO\�UHVROYHV

WKH� FKDOOHQJHV� WR� WKH� ERQG� UHTXLUHPHQW�� ³'LG� WKH� WULDO� FRXUW� YLRODWH� 6HFWLRQ

�����E��RI�WKH�3HQQV\OYDQLD�3URWHFWLRQ�)URP�$EXVH�$FW�E\�RUGHULQJ�DSSHOODQW

WR� SRVW� D� ERQG� IRU� FRXUW� FRVWV� EHIRUH� ILOLQJ� DGGLWLRQDO� DEXVH� SHWLWLRQV� DIWHU

GLVPLVVLQJ�KHU�$SULO����������DEXVH�DFWLRQ�´�$SSHOODQW¶V�EULHI�DW����

��� ,Q�LWV�RSLQLRQ��WKH�WULDO�FRXUW� VWDWHG� WKDW� LW�SHUFHLYHG�D�VHULRXV�SUREOHP

ZLWK�WKH�ILOLQJ�RI�IULYRORXV�DEXVH�SHWLWLRQV�DQG�RSLQHG�WKDW�WKHVH�SHWLWLRQV�DUH

EHLQJ�XVHG� WR� ³GHDO�ZLWK� RWKHU� LVVXHV� LQ�'RPHVWLF�5HODWLRQV�� WR�ZLW�� FXVWRG\�

VXSSRUW� DQG� HYLFWLRQ�´� 7ULDO� &RXUW� 5XOH� ����� 2SLQLRQ�� ��������� DW� ��� DQG� WR

FLUFXPYHQW�WKH�FXVWRG\�DQG�VXSSRUW�GRFNHW��,W�DOVR�VWDWHG�WKDW�WKH�3)$�$FW�ZDV

³GHYRLG�RI�DQ\�PHFKDQLVP�E\�ZKLFK�WKH�FRXUWV�FDQ�FRQWURO�DQG�LQGHHG�UHVWUDLQ

WKH� IORZ� RI� VXFK� IULYRORXV� SHWLWLRQV�´� ,G�� DW� ��� &RQVHTXHQWO\�� WKH� WULDO� FRXUW

����������������������������������
��$SSHOODQW�GRHV�QRW�UHTXHVW�WKDW�ZH�UHPDQG�WKLV�FDVH�VR�WKDW�D�3)$�RUGHU�FDQ
EH�HQWHUHG��EXW�UDWKHU�VHHNV�UHYHUVDO�RI�WKH�ERQG�UHTXLUHPHQW�DQG�WKH�ILQGLQJ
RI�IULYROLW\�RI�KHU�SHWLWLRQ�

��:H�QRWH�WKDW�DSSHOOHH��(OL]DEHWK�&DQFHO��GLG�QRW�ILOH�D�EULHI�LQ�UHVSRQVH�WR�WKLV
DSSHDO�� 7KH� 3HQQV\OYDQLD� &RDOLWLRQ� $JDLQVW� 'RPHVWLF� 9LROHQFH� DORQJ� ZLWK
QXPHURXV� RWKHU� RUJDQL]DWLRQV� DJDLQVW� GRPHVWLF� YLROHQFH� IURP� YDULRXV� VWDWHV
ILOHG�DQ�DPLFL�FXULDH�EULHI�RQ�EHKDOI�RI�DSSHOODQW�
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RSLQHG�WKDW�LW�ZRXOG

IDVKLRQ>@�WKH�IROORZLQJ�UHPHG\�����$IWHU�WULDO��LI�WKH�FRXUW�ILQGV
WKDW�WKH�FDVH�ZDV�WRWDOO\�ZLWKRXW�PHULW�DQG�LQ�HIIHFW�D�IODJUDQW
DEXVH�RI�WKH�FRXUW�V\VWHP��WKH�FRXUW�VLPSO\�RUGHUV�WKDW�EHIRUH
DQRWKHU� 3HWLWLRQ� LQ� $EXVH� FDQ� EH� ILOHG� E\� WKH� VDPH� SODLQWLII�
DJDLQVW�WKH�VDPH�GHIHQGDQW��D�ERQG�PXVW�EH�SRVWHG�IRU�FRXUW
FRVWV��%\�GRLQJ�VR��QR�RQH�LV�EHLQJ�GHQLHG�DFFHVV�WR�WKH�FRXUW�
QRU� LV� WKH� SHWLWLRQHU� EHLQJ� GHQLHG� WKH� ULJKW� WR� ILOH� DQRWKHU
3HWLWLRQ� DJDLQVW� WKH� VDPH� GHIHQGDQW�� 7KH� FRXUW� LV� PHUHO\
SURYLGLQJ�VRPH�NLQG�RI�SUH�LQVXUDQFH�WKDW�WKH�SHWLWLRQ�ZLOO�EH
ILOHG� IRU� OHJLWLPDWH� UHDVRQV�� DQG� QRW� PHUHO\� DV� D� PHDQV� RI
KDUDVVPHQW��WKUHDW�RU�RWKHU�LPSURSHU�PRWLYDWLRQ�

,G��DW�����)LQGLQJ�WKDW�WKH�LQVWDQW�SHWLWLRQ�ZDV�³WRWDOO\�IULYRORXV´��WKH�WULDO�FRXUW

RUGHUHG�WKH�DSSHOODQW�WR�SRVW�D�ERQG�IRU�FRXUW�FRVWV�ZKHQ�ILOLQJ�DQ\�IXWXUH�3)$

SHWLWLRQV��7ULDO�&RXUW�2UGHU����������

��� 7KH�DXWKRULW\�RI�WKH�WULDO�FRXUW�WR�LPSRVH�D�SUH�FRQGLWLRQ�RQ�WKH�ILOLQJ�RI

IXWXUH�3)$�SHWLWLRQV�LV�D�TXHVWLRQ�RI�ODZ��³,I�D�WULDO�FRXUW�HUUHG�LQ�LWV�DSSOLFDWLRQ

RI� WKH� ODZ�� DQ� DSSHOODWH� FRXUW� ZLOO� FRUUHFW� WKH� HUURU�´� %HUQKDUGW� Y�

1HHGOHPDQ������$��G��������������3D�6XSHU���������2XU�VFRSH�RI�UHYLHZ�RQ

TXHVWLRQV�RI�ODZ�LV�SOHQDU\��6LPPRQV�Y��3DFRU��,QF�������3D�����������$��G

�����������

��� 7KH�HUURU�RI�WKH�WULDO�FRXUW¶V�UHDVRQLQJ�LV�IXQGDPHQWDO��$�SODLQ�UHDGLQJ�RI

WKH�$FW�PDNHV�LW�FOHDU�WKDW�ILQDQFLDO�UHVWULFWLRQV��VXFK�DV�UHTXLULQJ�WKH�SRVWLQJ

RI�D�ERQG�SULRU�WR�ILOLQJ�D�SHWLWLRQ��DUH�QRW�WR�EH�LPSRVHG��,W�LV�ZHOO�VHWWOHG�WKDW

D�FRXUW�PXVW�FRQVWUXH�WKH�ZRUGV�RI�D�VWDWXWH�DFFRUGLQJ�WR�WKHLU�SODLQ�PHDQLQJ

DQG�WR�HIIHFWXDWH�OHJLVODWLYH�LQWHQW����3D�&�6�$���������D��������D���0LOOHU�RQ

%HKDOI�RI�:DONHU�Y��:DONHU������$��G�������������3D�6XSHU���������+HDUG
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Y�� +HDUG�� ���� $��G� ����� ���� �3D�6XSHU�� ������� :H� KDYH� UHLWHUDWHG� WKH

SXUSRVH�RI�WKH�3)$�$FW�RQ�QXPHURXV�RFFDVLRQV��VWDWLQJ�WKDW

���>W@KHUH�FDQ�EH�QR�TXHVWLRQ�UHJDUGLQJ�WKH�QDWXUH�RI�WKH�ULVN
WKH�OHJLVODWXUH�VRXJKW�WR�PHHW�LQ�HQDFWLQJ�WKH�>3)$@� �� �� ��:H
KDYH�GHVFULEHG�WKH�$FW�DV�D� ³YDQJXDUG�PHDVXUH�GHDOLQJ�ZLWK
WKH� SUREOHPV� RI� ZLIH� DQG� FKLOG� DEXVH�´� 7KH� OHJLVODWXUH
UHFRJQL]HG� WKDW� H[LVWLQJ� OHJDO� PHDQV� ZHUH� LQDGHTXDWH� WR
DGGUHVV� WKHVH� SUREOHPV�� 7KH� SULPDU\� JRDO� RI� WKH� $FW� ZDV
WKHUHIRUH� QRW� UHWURDFWLYH� SXQLVKPHQW�� EXW� UDWKHU� ³>D@GYDQFH
SUHYHQWLRQ� RI� SK\VLFDO� DQG� VH[XDO� DEXVH�´� 7KLV� SXUSRVH� LV
PDQLIHVW�LQ�WKH�HPHUJHQF\�SURYLVLRQV�RI�WKH�$FW�WKDW�HQDEOH�D
FRXUW� WR� UHVSRQG�TXLFNO\� DQG� IOH[LEO\� WR� DGYDQFH�ZDUQLQJV� RI
DEXVH�

(LFKHQODXE� Y�� (LFKHQODXE�� ���� $��G� ���� �3D�6XSHU�� ������ �FLWDWLRQV

RPLWWHG���DOWHUDWLRQ�LQ�RULJLQDO�

��� 2XU�OHJLVODWXUH�DPHQGHG�VHYHUDO�SURYLVLRQV�RI�WKH�3)$�$FW�LQ�������2QH

DPHQGPHQW�UHZURWH�WZR�SURYLVLRQV�LQ�WKH�$FW�WKDW�GLUHFWO\�DGGUHVVHG�IHHV�DQG

FRVWV� RI� ILOLQJ� DEXVH� SHWLWLRQV�� 7KH� SULRU� SURYLVLRQV� UHTXLUHG� D� SHWLWLRQHU� WR

SUHSD\�ILOLQJ�IHHV���7KH�UHOHYDQW�SURYLVLRQV�QRZ�SURYLGH�

����������������������������������
��3ULRU�WR�WKH������DPHQGPHQW��WKH�$FW�SURYLGHG�DV�IROORZV�

�E��$IILGDYLW�RI�LQVXIILFLHQW�IXQGV�IRU�IHHV��±�,I�WKH�SODLQWLII�ILOHV
DQ�DIILGDYLW�VWDWLQJ�WKDW�SODLQWLII�GRHV�QRW�KDYH�IXQGV�DYDLODEOH
WR�SD\�WKH�IHHV�IRU�ILOLQJ�VHUYLFH��WKH�SHWLWLRQ�VKDOO�EH�ILOHG�DQG
VHUYLFH�VKDOO�EH�PDGH�ZLWKRXW�SD\PHQW�RI� IHHV��DQG� OHDYH�RI
FRXUW�WR�SURFHHG�LQ�IRUPD�SDXSHULV�VKDOO�QRW�EH�UHTXLUHG�

�F�� 'HWHUPLQDWLRQ� RI� LQGLJHQF\�� ±� :KHQ� WKH� SHWLWLRQ� LV� ILOHG
ZLWKRXW� SD\PHQW� RI� IHHV�� WKH� FRXUW� VKDOO� GHWHUPLQH� DW� WKH
KHDULQJ�RQ�WKH�SHWLWLRQ�ZKHWKHU�WKH�SODLQWLII�LV�DEOH�WR�SD\�WKH
FRVWV�RI�ILOLQJ�DQG�VHUYLFH��,I�WKH�SODLQWLII�LV�XQDEOH�WR�SD\�WKH
FRVWV�RI� ILOLQJ�DQG�VHUYLFH��WKH�FRXUW�PD\�ZDLYH�WKH�SD\PHQW
RI�FRVWV�RU��LI�WKH�SODLQWLII�SUHYDLOV�LQ�WKH�DFWLRQ��DVVLJQ�WKHP�WR
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����E��1R�SUHSD\PHQW�RI�IHHV��²7KH�SHWLWLRQ�VKDOO�EH�ILOHG�DQG
VHUYLFHV�VKDOO�EH�PDGH�ZLWKRXW�SUHSD\PHQW�RI�IHHV�

����F��$VVHVVPHQW�RI�IHHV�DQG�FRVWV��²,I�WKH�SODLQWLII�SUHYDLOV�LQ
WKH�DFWLRQ��IHHV�DQG�FRVWV�VKDOO�EH�DVVLJQHG�WR�WKH�GHIHQGDQW�
RU��VKRXOG�WKH�FRXUW�GHWHUPLQH�WKDW�WKH�GHIHQGDQW�LV�QRW�DEOH
WR� SD\� WKH� FRVWV� RI� ILOLQJ� DQG� VHUYLFH�� WKH� FRXUW� VKDOO� ZDLYH
IHHV�DQG�FRVWV��,I�WKH�SODLQWLII�GRHV�QRW�SUHYDLO��FRVWV�RI�ILOLQJ
DQG� VHUYLFH� PD\� EH� DVVLJQHG� WR� WKH� SODLQWLII� RU�� VKRXOG� WKH
FRXUW�GHWHUPLQH�WKDW�WKH�SODLQWLII� LV�QRW�DEOH�WR�SD\�WKH�FRVWV
RI�ILOLQJ�DQG�VHUYLFH��WKH�FRXUW�VKDOO�ZDLYH�IHHV�DQG�FRVWV�

��� 3D�&�6�$�� �� �����E���F��� 7KH� SODLQ�PHDQLQJ� RI� WKHVH� SURYLVLRQV� LV� WKDW� D

SODLQWLII�LV�QRW�UHTXLUHG�WR�SUHSD\�IRU�WKH�FRVWV�RI�ILOLQJ�D�SHWLWLRQ��5HTXLULQJ�D

SODLQWLII� WR� SRVW� D� ERQG� WR� FRYHU� FRXUW� FRVWV� SULRU� WR� ILOLQJ� D� 3)$� SHWLWLRQ� LV

FRPPHQVXUDWH� WR� UHTXLULQJ� D� SUHSD\PHQW� RI� WKH� IHHV� DQG� FRVWV�� $� VLPSOH

FRPSDULVRQ� RI� WKH� HDUOLHU� YHUVLRQ� RI� WKH� IHH� DQG� FRVW� SURYLVLRQV� ZLWK� WKH

DPHQGHG�YHUVLRQ�UHYHDOV�WKDW�WKH�OHJLVODWXUH�FOHDUO\�LQWHQGHG�WR�UHPRYH�VXFK

ILQDQFLDO�EDUULHUV�WR�ILOLQJ�DQ�RUGHU�IRU�SURWHFWLRQ���0RUHRYHU��WKH�LPSRVLWLRQ�RI

SRVWLQJ�D�ERQG�SULRU�WR�ILOLQJ�D�3)$�SHWLWLRQ�ZLOO�IUXVWUDWH�WKH�H[SHGLWLRXV�QDWXUH

RI� WKH�$FW�DQG� WKH� OHJLVODWLYH� LQWHQW� WR� UHPRYH� ILQDQFLDO� EDUULHUV� WR� REWDLQLQJ

SURWHFWLRQ� IURP�DEXVH��7KHUHIRUH��ZH�KROG� WKDW�RUGHULQJ�0V��9LUXHW� WR� SRVW� D

ERQG�SULRU�WR�ILOLQJ�IXWXUH�3)$�SHWLWLRQV�RQ�EHKDOI�RI�KHU�JUDQGGDXJKWHU�DJDLQVW

KHU� PRWKHU� ZDV� LQ� GLUHFW� FRQWUDYHQWLRQ� RI� WKH� $FW�� DQ� DWWHPSW� DW� MXGLFLDO

OHJLVODWLRQ��DQG�DQ�HUURU�RI�ODZ�

����������������������������������������������������������������������������������������������������������������
WKH� GHIHQGDQW�� 7KLV� VXEVHFWLRQ� DQG� VXEVHFWLRQ� �E�� DSSO\� WR
FRXUWV�RI�FRPPRQ�SOHDV�DQG�KHDULQJ�RIILFHUV�

���3D�&�6�$���������E���F���DPHQGHG�������
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��� $SSHOODQW� DOVR� FKDOOHQJHV� WKH� WULDO� FRXUW¶V� FRQFOXVLRQ� WKDW� KHU� DEXVH

SHWLWLRQ�ZDV�IULYRORXV��,Q�GRLQJ�VR��DSSHOODQW�DVVHUWV�WKDW�WKH�WULDO�FRXUW�HUUHG

LQ�LWV�DQDO\VLV�RI�WKH�SHWLWLRQ�EHFDXVH�LW�DSSOLHG�RQO\�WKH�GHILQLWLRQ�RI�DEXVH�VHW

IRUWK� LQ� WKH� &KLOG� 3URWHFWLYH� 6HUYLFHV� /DZ��� 8SRQ� D� FDUHIXO� UHYLHZ� RI� WKH

KHDULQJ�WUDQVFULSW��WULDO�FRXUW�RSLQLRQ��DQG�WKH�DSSHOODQW¶V�EULHI��LW�LV�DEXQGDQWO\

FOHDU�WKDW�WKH�SHWLWLRQ�DW�LVVXH�ZDV�QRW�IULYRORXV���$�IULYRORXV�ODZVXLW�LV�RQH�WKDW

ODFNV�DQ�DUJXDEOH�EDVLV�LQ�ODZ�RU�IDFW��7KXQEHUJ�Y��6WUDXVH������3D����������

$��G������������

���� 7KH�WULDO�FRXUW�RSLQHG�WKDW�³GXH�WR�WKH�IDFW�WKDW�VDLG�PLQRU�FKLOG�ZDV�RQO\

VL[WHHQ�\HDUV�ROG��WKH�FRXUW�PXVW�DSSO\�WKH�GHILQLWLRQ�RI� µFKLOG�DEXVH¶�IRXQG�LQ

WKH� &KLOG� 3URWHFWLYH� 6HUYLFHV� ODZ�´� 7ULDO� &RXUW� ����� 2SLQLRQ�� ��������� DW� ��

7KLV�LV�DQ�HUURU�RI�ODZ��7KHUH�DUH�ILYH�GHILQLWLRQV�RI�DEXVH�XQGHU�WKH�3)$�$FW�

3URRI� RI� DQ\� RQH� RI� WKH� GHILQHG� DFWV� E\� D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH

SHUPLWV�D�SHWLWLRQHU�WR�REWDLQ�D�SURWHFWLRQ�RUGHU��7KH�UHOHYDQW�GHILQLWLRQV�LQ�WKLV

FDVH�DUH�

³$EXVH�´� 7KH� RFFXUUHQFH� RI�RQH� RU�PRUH� RI� WKH� IROORZLQJ
DFWV� EHWZHHQ� IDPLO\� RU� KRXVHKROG�PHPEHUV� �� �� �� RU� SHUVRQV
ZKR�VKDUH�ELRORJLFDO�SDUHQWKRRG�

���� $WWHPSWLQJ� WR� FDXVH� RU� LQWHQWLRQDOO\�� NQRZLQJO\� RU
UHFNOHVVO\�FDXVLQJ�ERGLO\�LQMXU\������

�������
����3K\VLFDOO\� �� �� ��DEXVLQJ�PLQRU� FKLOGUHQ�� LQFOXGLQJ� VXFK

WHUPV� DV� GHILQHG� LQ� &KDSWHU� ��� �UHODWLQJ� WR� FKLOG� SURWHFWLYH
VHUYLFHV��

���� .QRZLQJO\� HQJDJLQJ� LQ� D� FRXUVH� RI� FRQGXFW� RU
UHSHDWHGO\� FRPPLWWLQJ� DFWV� WRZDUG� DQRWKHU� SHUVRQ�� �� �� �

����������������������������������
�����3D�&�6�$������������
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ZLWKRXW�SURSHU�DXWKRULW\��XQGHU�FLUFXPVWDQFHV�ZKLFK�SODFH�WKH
SHUVRQ�LQ�UHDVRQDEOH�IHDU�RI�ERGLO\�LQMXU\�

��� 3D�&�6�$�� ������D������������� �HPSKDVLV� DGGHG��� 7R� FODULI\�� WKH� 3)$� $FW

SURYLGHV� ILYH� GLIIHUHQW� GHILQLWLRQV� RI� DEXVH�� RQH� RI� ZKLFK� ³LQFOXGHV´� WKH

GHILQLWLRQ�RI�DEXVH�XQGHU�WKH�&KLOG�3URWHFWLYH�6HUYLFHV�/DZ��

���� 7KLV�&RXUW� VSHFLILFDOO\�KHOG� LQ�0LOOHU�RQ�EHKDOI�RI�:DONHU�Y��:DONHU�

���� $��G� ����� �3D�6XSHU�� ������� WKDW� WKH� LQFOXVLRQ� RI� WKH� &KLOG� 3URWHFWLYH

6HUYLFHV� /DZ� GHILQLWLRQ� RI� DEXVH� LQ� WKH� 3)$� $FW� GLG� QRW� LQGLFDWH� WKDW� WKH

OHJLVODWXUH� LQWHQGHG� WKH� SURWHFWLRQ� XQGHU� WKH� 3)$� $FW� WR� H[WHQG� RQO\� WR� DFWV

FDXVLQJ�VHULRXV�SK\VLFDO� LQMXU\� WR�D� FKLOG��:H�GLVFXVVHG� WKH�GLIIHUHQFH� LQ� WKH

GHILQLWLRQV�RI�DEXVH�XQGHU�WKH�3)$�$FW�DQG�WKH�&KLOG�3URWHFWLYH�6HUYLFHV�/DZ�LQ

0LOOHU��ZKHUHLQ�ZH�VWDWHG�WKDW

LW� LV� FOHDU� WKDW� WKH� GHILQLWLRQ� RI� DEXVH� XQGHU� WKH� 3URWHFWLRQ
IURP�$EXVH�$FW� LV� EURDGHU� WKDQ� WKH� GHILQLWLRQ� RI� FKLOG� DEXVH
XQGHU�WKH�&KLOG�3URWHFWLYH�6HUYLFHV�$FW��8QGHU� WKH�3URWHFWLRQ
IURP� $EXVH� $FW�� ³ERGLO\� LQMXU\´� FDXVHG� ³LQWHQWLRQDOO\�
NQRZLQJO\��RU�UHFNOHVVO\´�WR�D�IDPLO\�RU�KRXVHKROG�PHPEHU�LV
LQFOXGHG� ZLWKLQ� WKH� GHILQLWLRQ� RI� DEXVH�� DV� ZHOO� DV� ³VHULRXV
ERGLO\�LQMXU\�´����3D�&�6�$���������D���$V�ZH�KDYH�SUHYLRXVO\
LQGLFDWHG�� ³IDPLO\� RU� KRXVHKROG� PHPEHUV´� XQGHU� WKH
3URWHFWLRQ�IURP�$EXVH�$FW�LQFOXGH�³SDUHQWV�DQG�FKLOGUHQ�´

7KH� *HQHUDO� $VVHPEO\¶V� SXUSRVH� LQ� LQFOXGLQJ� D� EURDGHU
GHILQLWLRQ�RI�DEXVH�WKDQ�IRXQG�LQ�WKH�&KLOG�3URWHFWLYH�6HUYLFHV
/DZ�LV�XQGRXEWHGO\� UHODWHG�WR� WKH�SXUSRVHV�RI� WKH� 3URWHFWLRQ
IURP�$EXVH�$FW��7KH�JRDO�RI�WKH�3URWHFWLRQ�IURP�$EXVH�$FW�LV
WR�SURYLGH�DQ�LPPHGLDWH�UHPHG\�WR�YLFWLPV�RI�GRPHVWLF�DEXVH�
WKHUHE\� VHHNLQJ� WR� SUHYHQW� IXUWKHU� LQFLGHQWV� RI� DEXVH� IURP

����������������������������������
��7KH�WULDO�FRXUW�DSSOLHG�WKH�SDUW�RI�WKH�GHILQLWLRQ�RI�FKLOG�DEXVH�XQGHU�WKH�&KLOG
3URWHFWLYH�6HUYLFHV�/DZ�VWDWLQJ�WKDW�FKLOG�DEXVH�LQFOXGHV�DFWV�WKDW�FDXVH�QRQ�
DFFLGHQWDO� ³VHULRXV� SK\VLFDO� LQMXU\� WR� D� FKLOG� XQGHU� ��� \HDUV� RI� DJH�´� ��
3D�&�6�$���������E�����L��
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RFFXUULQJ�� 7KXV�� IRU� D� UHPHG\� WR� EH� DYDLODEOH� XQGHU� WKH
3URWHFWLRQ�IURP�$EXVH�$FW��LW�LV�QRW�QHFHVVDU\�WKDW�WKH�SK\VLFDO
KDUP�WR�WKH�FKLOG�EH�DV�VHULRXV�DV�WKDW�ZKLFK�LV�UHTXLUHG�IRU�D
FKLOG�WR�EH�UHPRYHG�IURP�KLV�KRPH�DQG�SODFHG�LQWR�SURWHFWLYH
FXVWRG\�� 7KH� JRDO� RI� WKH� 3URWHFWLRQ� IURP� $EXVH� $FW� LV
SURWHFWLRQ� DQG� SUHYHQWLRQ� RI� IXUWKHU� DEXVH� E\� UHPRYLQJ� WKH
SHUSHWUDWRU�RI�WKH�DEXVH�IURP�WKH�KRXVHKROG�DQG�RU� IURP�WKH
YLFWLP�IRU�D�SHULRG�RI�WLPH�

����$��G�DW�������FLWDWLRQV�RPLWWHG���7KHUH�LV�QR�SURYLVLRQ�LQ�WKH�3)$�$FW�WKDW

UHTXLUHV� D� FRXUW� WR� DSSO\� RQO\� WKH�&KLOG� 3URWHFWLYH�6HUYLFHV� /DZ�GHILQLWLRQ� RI

DEXVH� LI� WKH� SHWLWLRQHU� LV� D� PLQRU�� 7KLV� IDFW�� FRPELQHG� ZLWK� RXU� FOHDU

SURQRXQFHPHQW�WKDW�WKH�3)$�$FW�EURDGO\�GHILQHV�DEXVH�WR�DOORZ�D�SHWLWLRQHU�WR

REWDLQ�SURWHFWLRQ�IURP�DEXVH�WKDW�PD\�QRW�ULVH�WR�WKH�OHYHO�RI�DEXVH�UHTXLUHG

IRU� DFWLRQ� XQGHU� WKH� &KLOG� 3URWHFWLYH� 6HUYLFHV� /DZ�� UHQGHUV� WKH� WULDO� FRXUW¶V

DSSOLFDWLRQ�RI�RQO\�WKH�&KLOG�3URWHFWLYH�6HUYLFHV�/DZ�GHILQLWLRQ�RI�FKLOG�DEXVH�LQ

D�3)$�KHDULQJ�DQ�HUURU�RI�ODZ�

���� ,Q�0LOOHU��VXSUD��WKH�PRWKHU�ILOHG�D�SURWHFWLRQ�RI�DEXVH�SHWLWLRQ�DJDLQVW

WKH�IDWKHU�ZKHQ�KHU�VRQ�UHSRUWHG�WR�KHU�WKDW�KLV�IDWKHU�KDG�VSDQNHG�KLP�ZLWK�D

ZRRG�SDGGOH��7KH�VRQ�VXVWDLQHG�EUXLVHV�RQ�KLV�OHJV�DQG�DUPV��$W�WKH�KHDULQJ�

WKH�VRQ�WHVWLILHG�DERXW�WKH�LQFLGHQW�DQG�WKDW�KH�H[SHULHQFHG�SDLQ�DQG�EUXLVLQJ

IURP�KLV�IDWKHU�KLWWLQJ�KLP�DQG�JUDEELQJ�KLV�DUP��3LFWXUHV�WDNHQ�RI�WKH�EUXLVHV

ZHUH�DOVR�LQWURGXFHG�DW�WKH�KHDULQJ��$Q�DEXVH�RUGHU�ZDV�HQWHUHG�DJDLQVW�WKH

IDWKHU� GLUHFWLQJ� KLP� WR� UHIUDLQ� IURP� DEXVLQJ�� KDUDVVLQJ�� RU� WKUHDWHQLQJ� WKH

FKLOGUHQ��:H�KHOG�WKDW�WKH�HYLGHQFH�ZDV�VXIILFLHQW�WR�VXSSRUW�D�ILQGLQJ�RI�ERGLO\

LQMXU\�ZLWKLQ�WKH�PHDQLQJ�RI�WKH�3)$�$FW��,G��DW������
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���� 6LPLODUO\�� DSSHOODQW� LQGLVSXWDEO\� SUHVHQWHG� DQ� DUJXDEOH� FODLP� IRU

SURWHFWLRQ� IURP�DEXVH� IRU� ERGLO\� LQMXU\�� 7KHUH� LV� QR�GLVSXWH� WKDW� DSSHOOHH�KLW

KHU� GDXJKWHU� PXOWLSOH� WLPHV� RQ� WKH� HYHQLQJ� LQ� TXHVWLRQ�� 7KH� JUDQGPRWKHU

WHVWLILHG� WKDW� VKH� VDZ� EUXLVHV� RQ� KHU� JUDQGGDXJKWHU¶V� EDFN�� ULJKW� DUP�� ULJKW

NQHH��DQG�OHIW�H\H��7KH�RIILFHU�IURP�WKH�6H[�&ULPHV�8QLW�DOVR�WHVWLILHG�WKDW�KH

VDZ�EUXLVHV�RQ�5RVHPDU\�9HODVTXH]¶V�OHIW�H\H��OHIW�VLGH�RI�KHU�EDFN��ULJKW�DUP�

DQG� OHIW� DUP�� 3LFWXUHV� WDNHQ� E\� WKH� RIILFHU� WKDW� UHYHDOHG� WKHVH� EUXLVHV� ZHUH

DOVR� LQWURGXFHG� LQ� HYLGHQFH�� 0RUHRYHU�� PHGLFDO� UHFRUGV� LQWURGXFHG� DW� WULDO

IXUWKHU�VXEVWDQWLDWHG�0V��9HODVTXH]¶V�LQMXULHV��7KLV�HYLGHQFH�SUHVHQWV�D�FODLP

ZLWK�DQ�DUJXDEOH�EDVLV� WKDW� DSSHOODQW� VXIIHUHG�ERGLO\� LQMXU\� DV� GHILQHG�XQGHU

WKH�3)$�$FW��&RQVHTXHQWO\��ZH�KROG�WKDW�DSSHOODQW¶V�SHWLWLRQ�ZDV�QRW�IULYRORXV�

���� )LQDOO\��ZLWKLQ�DSSHOODQW¶V�DUJXPHQW�DJDLQVW� WKH�IULYROLW\�RI� KHU� SHWLWLRQ�

VKH�DOVR�FKDOOHQJHV�WKH�WULDO�FRXUW¶V�FRQWHQWLRQ�WKDW�WKH�DFWLRQV�E\�WKH�PRWKHU

LQ�WKLV�FDVH�ZHUH�SHUPLVVLEOH�DFWV�RI�FRUSRUDO�SXQLVKPHQW�XQGHU����3D�&�6�$�

���������:H�DGGUHVVHG�WKLV�LVVXH�LQ�0LOOHU�DQG�KHOG�WKDW�³DSSHOODQW¶V�DUJXPHQW

WKDW� KLV� FRQGXFW� GLG� QRW� ULVH� WR� WKH� OHYHO� RI� FULPLQDO� FXOSDELOLW\� >XQGHU� ��

3D�&�6�$�������@�GRHV�QRW�GHIHDW�WKH�WULDO�FRXUW¶V�SURWHFWLRQ�IURP�DEXVH�RUGHU�´

����$��G�DW�������,Q�VR�KROGLQJ�ZH�H[SODLQHG�WKDW

���>W@KH� 3URWHFWLRQ� IURP� $EXVH� $FW� GRHV� QRW� RXWODZ� FRUSRUDO
SXQLVKPHQW� E\� D� SDUHQW�� +RZHYHU�� WKH� $FW� ZLOO� SHUPLW� D
UHPHG\� IRU� ERGLO\� LQMXU\� WR� D� IDPLO\� RU� KRXVHKROG� PHPEHU
ZKLFK�LV�LQIOLFWHG�LQWHQWLRQDOO\��NQRZLQJO\��RU�UHFNOHVVO\�
���,W�LV�ZHOO�NQRZQ�E\�PRVW�SDUHQWV�WKDW�FRUSRUDO�SXQLVKPHQW
SURSHUO\� LQIOLFWHG� ZLOO� QRW� SURGXFH� ERGLO\� LQMXU\� LQ� D� FKLOG�
+RZHYHU�� ³FRUSRUDO� SXQLVKPHQW´� LQIOLFWHG� UHFNOHVVO\� RU� LQ� DQ
HQUDJHG�PDQQHU�PD\�UHVXOW�LQ�ERGLO\�LQMXU\�
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,G�� DW� ������ ,W� LV� FOHDU� WKHQ� WKDW� WKHUH� DUH� VLWXDWLRQV� ZKHUH� D� WULDO� FRXUW� LV

MXVWLILHG�LQ�HQWHULQJ�DQ�DEXVH�RUGHU�HYHQ�LI�WKH�HYLGHQFH�VXSSRUWLQJ�WKH�RUGHU

ZRXOG� QRW� ULVH� WR� WKH� OHYHO� RI� FULPLQDO� FXOSDELOLW\� XQGHU� FRUSRUDO� SXQLVKPHQW

ODZ�

���� ,Q�FRQFOXVLRQ��ZH�UHYHUVH�WKH�WULDO�FRXUW¶V�RUGHU�UHTXLULQJ�WKH�SRVWLQJ�RI�D

ERQG�WR�FRYHU�WKH�FRXUW�FRVWV�WR�ILOH�IXWXUH�3)$�SHWLWLRQV�DQG�UHYHUVH�WKH�WULDO

FRXUW¶V�ILQGLQJ�WKDW�DSSHOODQW¶V�SHWLWLRQ�ZDV�IULYRORXV��-XULVGLFWLRQ�UHOLQTXLVKHG�

���� 0F(:(1��3�-���&RQFXUV�LQ�WKH�5HVXOW�


