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���� (ULQ�(JHOPDQ�DSSHDOV� IURP� WKH�RUGHU� LVVXHG� E\� WKH�+RQ�� 7KRPDV�'�

:DWNLQV� WKDW� GLVPLVVHG� KHU� SHWLWLRQ� LQ� DEXVH� ZLWK� SUHMXGLFH�� VHW� IRUWK

SURFHGXUHV� IRU� IXWXUH� SHWLWLRQV� LQ� DEXVH�� OLPLWHG� KHDULQJV� UHJDUGLQJ� WKH

ZHOIDUH�RI�WKH�FKLOG�WR�WDNH�SODFH�LQ�WKH�FXVWRG\�FRQWH[W�RQO\��DQG�DZDUGHG

FRXQVHO�IHHV�WR�WKH�DSSHOOHH��)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�UHYHUVH�WKH

RUGHU� ZLWK� UHVSHFW� WR� WKH� SURFHGXUHV� LW� VHWV� IRUWK� IRU� IXWXUH� SHWLWLRQV� LQ

DEXVH��WKH�OLPLWDWLRQV�RQ�KHDULQJV�UHJDUGLQJ�WKH�ZHOIDUH�RI�WKH�FKLOG��DQG�WKH

DZDUG�RI�FRXQVHO�IHHV�WR�WKH�DSSHOOHH�

��� (ULQ�(JHOPDQ�DQG�(ULF�(JHOPDQ�ZHUH�PDUULHG�LQ������DQG�KDG�D�VRQ�

0DWWKHZ�� RQ� 1RYHPEHU� ���� ������ )ROORZLQJ� WKHLU� VHSDUDWLRQ� LQ� �����

FXVWRG\�SURFHHGLQJV�EHJDQ�RQ�)HEUXDU\����������$�FXVWRG\�RUGHU�ZHQW�LQWR
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HIIHFW� RQ� )HEUXDU\� ���� ������ 2Q� 2FWREHU� ��� ������ 0V�� (JHOPDQ� ILOHG� D

3URWHFWLRQ� IURP�$EXVH�SHWLWLRQ� �3)$�SHWLWLRQ��RQ�EHKDOI�RI�0DWWKHZ�DJDLQVW

KLV�IDWKHU�LQ�ZKLFK�VKH�DOOHJHG�DEXVH�RI�0DWWKHZ�ZKLOH�XQGHU�WKH�FDUH�DQG

VXSHUYLVLRQ�RI�0U��(JHOPDQ��$IWHU�D�KHDULQJ�RQ�WKH�SHWLWLRQ�� WKH� WULDO� FRXUW

IRXQG�WKH�HYLGHQFH�VXSSRUWHG�D�ILQGLQJ�RI�DEXVH�XQGHU�WKH�$FW��$�RQH�\HDU

ILQDO� RUGHU�ZDV� HQWHUHG� DJDLQVW�0U�� (JHOPDQ� RQ�1RYHPEHU� ���� ������ WKDW

UHVWULFWHG� KLP� WR� YLVLWLQJ�0DWWKHZ� LQ� D� VXSHUYLVHG� FRXUW� QXUVHU\� IRU� D� IHZ

KRXUV�HYHU\�RWKHU�ZHHNHQG��0U��(JHOPDQ�DSSHDOHG�WKLV�RUGHU� WR� RXU�&RXUW

DQG�RQ�-DQXDU\�����������ZH�DIILUPHG�WKH�WULDO�FRXUW¶V�RUGHU��2Q�'HFHPEHU

���������DIWHU� WKH� \HDU�ORQJ�RUGHU� H[SLUHG��0V��(JHOPDQ� ILOHG� DQRWKHU� 3)$

SHWLWLRQ� DJDLQVW� 0U�� (JHOPDQ� RQ� 0DWWKHZ¶V� EHKDOI�� 7KLV� SHWLWLRQ� ZDV

GLVPLVVHG�RQ�'HFHPEHU�����������DIWHU�D�KHDULQJ�RQ�WKH�PHULWV�

��� 7KH�QH[W�3)$�SHWLWLRQ��ZKLFK�LV�WKH�VXEMHFW�RI�WKLV�DSSHDO��ZDV�ILOHG�RQ

$SULO�����������E\�0V��(JHOPDQ�RQ�EHKDOI�RI�0DWWKHZ�DJDLQVW�0U��(JHOPDQ�

7KLV�SHWLWLRQ�DOOHJHG�WZR�RFFDVLRQV�RI�DEXVH��RQH�RQ�0DUFK����������DQG�WKH

RWKHU� RQ�0DUFK����� ������ $W� WKH� KHDULQJ� RQ� $SULO� ���� ������0V�� (JHOPDQ

WHVWLILHG�WKDW�RQ�0DUFK�����������0DWWKHZ�WROG�KHU�WKDW�GXULQJ�KLV�0DUFK���

������YLVLW�ZLWK�KLV�IDWKHU��ZKLOH�DW�WKH�1HZ�-HUVH\�$TXDULXP��0U��(JHOPDQ

KLW�KLP�ZLWK�KLV�ILVW�RQ�WKH�ULJKW�VLGH�RI�KLV�KHDG�EHFDXVH�KH�ZDV�SOD\LQJ�ZLWK

D� WR\��0V�� (JHOPDQ� DOVR� WHVWLILHG� WKDW� RQ� WKH� HYHQLQJ� RI� 0DUFK� ���� �����

0DWWKHZ�WROG�KHU�WKDW�KH�KDG�IDOOHQ�DQG�KLW�KLV�KHDG�ZKLOH�YLVLWLQJ�ZLWK�KLV

IDWKHU� HDUOLHU� WKDW� GD\�� 6KH� DOVR� WHVWLILHG� WKDW� 0DWWKHZ� FRPSODLQHG� RI� D
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KHDGDFKH�DQG�H[KLELWHG�D�UHG�PDUN�RQ�KLV� IRUHKHDG��7KH�0RQGD\�IROORZLQJ

WKLV�YLVLW��0V��(JHOPDQ�WRRN�0DWWKHZ�WR�WKH�GRFWRU��ZKR�IRXQG�QR�HYLGHQFH

RI� WUDXPD�� 0V�� (ODLQH� -RVHSK�� 0V�� (JHOPDQ¶V� PRWKHU� DQG� 0DWWKHZ¶V

JUDQGPRWKHU��WHVWLILHG�WKDW�0DWWKHZ�KDG�DOVR�WROG�KHU�RI�WKHVH�WZR�LQFLGHQWV

ZLWK� KLV� IDWKHU�� 0U�� (JHOPDQ� GHQLHG� SXQFKLQJ� RU� RWKHUZLVH� SK\VLFDOO\

GLVFLSOLQLQJ�0DWWKHZ�RQ� WKH�0DUFK���� ������YLVLW� WR� WKH� DTXDULXP��+H� DOVR

WHVWLILHG�WKDW�RQ�WKH�0DUFK�����������YLVLW�0DWWKHZ�KDG�QRW�IDOOHQ�GRZQ�DQG

ZDV�QHYHU�RXW�RI�KLV�IDWKHU¶V�VLJKW��0RUHRYHU��0U��(JHOPDQ�WHVWLILHG�WKDW�KH

KDG�QRW�QRWLFHG�D�UHG�PDUN�RQ�0DWWKHZ¶V�IRUHKHDG�ZKHQ�KH�SLFNHG�KLP�XS

IRU�WKH�YLVLW�RU�ZKHQ�KH�GURSSHG�KLP�RII��EXW� WKDW�0DWWKHZ�ZDV�ZHDULQJ�D

EDVHEDOO�FDS�GXULQJ�WKLV�YLVLW�DQG�UHIXVHG�WR�UHPRYH�LW��,Q�DGGLWLRQ�WR�WKHVH

DOOHJHG�LQFLGHQWV��0V��(JHOPDQ�DOVR�WHVWLILHG�WKDW�EHWZHHQ�0DUFK����������

DQG�WKH�ILOLQJ�RI�WKH�3)$�SHWLWLRQ�RQ�$SULO�����������0DWWKHZ�UHFHLYHG�VHYHUDO

SKRQH�FDOOV�IURP�KLV�IDWKHU�WKDW�DOOHJHGO\�XSVHW�KLP�

��� 7KH�WULDO�FRXUW�IRXQG�WKDW�WKH�HYLGHQFH�SUHVHQWHG�ZDV�QRW�VXIILFLHQW�WR

VXSSRUW�D�ILQGLQJ�RI�DEXVH��:LWK�UHVSHFW�WR�WKH�ILUVW�LQFLGHQW��WKH�FRXUW�KHOG

WKDW�³>Z@LWKRXW�DQ\�FRUURERUDWLQJ�WHVWLPRQ\�RU�PHGLFDO�HYLGHQFH��WKH�FRXUW�LV

IRUFHG� WR� ILQG� WKHVH� DOOHJDWLRQV� XQIRXQGHG� DQG� WKH� WHVWLPRQ\� RI� 0>V@�

(JHOPDQ� DQG� KHU� PRWKHU� QRW� FUHGLEOH�´� 7ULDO� &RXUW� 5XOH� ����� 2SLQLRQ�

���������DW����$GGUHVVLQJ�WKH�VHFRQG� LQFLGHQW�� WKH�FRXUW�RSLQHG�WKDW� WKHUH

ZDV�QR�ZD\�WR�NQRZ�ZKDW�FDXVHG�WKH�PDUN�RQ�0DWWKHZ¶V�KHDG�EHFDXVH�RI

WKH�FRQIOLFWLQJ�WHVWLPRQ\�DV�WR�ZKDW�FDXVHG�WKH�PDUN�DQG�ZKHQ�LW�RFFXUUHG�
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%DVHG� RQ� WKHVH� ILQGLQJV�� WKH� WULDO� FRXUW� GLVPLVVHG� 0V�� (JHOPDQ¶V� 3)$

SHWLWLRQ�

��� ,Q� DGGLWLRQ� WR� GLVPLVVLQJ� WKH� 3)$� SHWLWLRQ�� WKH� WULDO� FRXUW� IRXQG� 0V�

(JHOPDQ¶V�SHWLWLRQ�IULYRORXV�DQG�D�PLVXVH�RI�WKH�3URWHFWLRQ�IURP�$EXVH�$FW�

$V� D� UHVXOW�� WKH� FRXUW� RUGHUHG� WKDW� D� ERQG� WR� FRYHU� WKH� FRXUW� FRVWV�PXVW

DFFRPSDQ\� DQ\� IXWXUH� 3)$� SHWLWLRQV� ILOHG� E\� 0V�� (JHOPDQ� DJDLQVW� 0U�

(JHOPDQ�� ,W� ZDV� DOVR� RUGHUHG� WKDW� ³DOO� IXUWKHU� KHDULQJV� FRQFHUQLQJ� >WKH@

ZHOIDUH� RI� FKLOG� WR� EH� KHDUG� LQ� FXVWRG\� FRQWH[W� RQO\�´� 7ULDO� &RXUW� 2UGHU�

���������)LQDOO\��SXUVXDQW�WR����3D�&�6�$���������� WKH� WULDO� FRXUW� DZDUGHG

DWWRUQH\¶V�IHHV�WR�0U��(JHOPDQ�

��� $SSHOODQW� ILOHG� D� SHWLWLRQ� IRU� UHFRQVLGHUDWLRQ� RQ� 0D\� ��� ������ ZKLFK

ZDV� GHQLHG� ZLWKRXW� D� KHDULQJ�� 7KLV� WLPHO\� DSSHDO� IROORZHG�� $SSHOODQW

SUHVHQWV�WKH�IROORZLQJ�TXHVWLRQV�IRU�RXU�UHYLHZ�

���'RHV� D� FRXUW¶V� FRQGLWLRQLQJ� RI� D� SHUVRQ¶V� ULJKW� WR� ILOH� D
SHWLWLRQ�IRU�SURWHFWLRQ�IURP�DEXVH�XQGHU�WKH�3URWHFWLRQ�)URP
$EXVH�$FW�� ���3D�&�6�$�� �������HW� VHT��� E\� UHTXLULQJ� WKDW
�D��WKH�SHWLWLRQ�³EH�DFFRPSDQLHG�E\�D�ERQG� WR�FRYHU�FRXUW
FRVWV´� DQG� WKDW� �E�� ³>D@OO� IXUWKHU� KHDULQJV� FRQFHUQLQJ
ZHOIDUH�RI�FKLOG�WR�EH�KHDUG�LQ�FXVWRG\�FRQWH[W�RQO\´�YLRODWH
WKH� 3URWHFWLRQ� IURP� $EXVH� $FW� DQG� WKH� 3HQQV\OYDQLD� DQG
8QLWHG�6WDWHV�&RQVWLWXWLRQV"

���0D\�D�FRXUW�LQ�D�SURFHHGLQJ�RQ�D�SHWLWLRQ�IRU�SURWHFWLRQ
IURP� DEXVH� ILOHG� XQGHU� WKH� 3URWHFWLRQ� IURP� $EXVH� $FW�� ��
3D�&�6�$�� �� ����� HW� VHT��� UHTXLUH� WKDW� WKH� QRQ�SUHYDLOLQJ
SODLQWLII�SD\�WKH�SUHYDLOLQJ�UHVSRQGHQW¶V�DWWRUQH\¶V�IHHV�DQG�
LI� VR�� LV� WKH� DZDUG� RI� DWWRUQH\¶V� IHHV� VXSSRUWHG� E\� WKH
UHFRUG�EHORZ"
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$SSHOODQW¶V�EULHI�DW����

��� 8SRQ�UHYLHZ�RI�WKH�UHFRUG��ZH�RSLQH�WKDW�WKH�GLVPLVVDO�RI�DSSHOODQW¶V

$SULO� ���� ������ 3)$� SHWLWLRQ� ZDV� DSSURSULDWH� EHFDXVH� DSSHOODQW� GLG� QRW

SUHVHQW�VXIILFLHQW�HYLGHQFH� WR� RYHUFRPH�KHU� EXUGHQ�RI� SURYLQJ�DEXVH�E\� D

SUHSRQGHUDQFH� RI� WKH� HYLGHQFH�� 7KH� GLVPLVVDO� RI� DSSHOODQW¶V� 3)$� SHWLWLRQ�

KRZHYHU��LV�QRW�DW�LVVXH�LQ�WKLV�DSSHDO�� ,Q� IDVKLRQLQJ� LWV�RUGHU� IROORZLQJ� LWV

GHFLVLRQ�RQ�WKH�DSSHOODQW¶V�3)$�SHWLWLRQ��WKH�WULDO�FRXUW�HQGHDYRUHG�WR�FUHDWH

JDWHNHHSLQJ�PHFKDQLVPV� WR� FRQWURO� WKH� ILOLQJ� RI� DEXVH� SHWLWLRQV� XQGHU� WKH

3URWHFWLRQ�IURP�$EXVH�$FW��:H�ILQG�WKHVH�PHFKDQLVPV�FRQWUDU\�WR�ERWK�WKH

LQWHQW�DQG�SURYLVLRQV�RI�WKH�$FW�DQG�WR�WKH�FDVH�ODZ�LQWHUSUHWLQJ�WKH�$FW�

,��7KH�%RQG�5HTXLUHPHQW

��� ,Q�LWV�RSLQLRQ��WKH�WULDO�FRXUW�VWDWHG�WKDW�LW�SHUFHLYHG�D�VHULRXV�SUREOHP

ZLWK�WKH�ILOLQJ�RI�IULYRORXV�DEXVH�SHWLWLRQV�DQG�VXUPLVHG�WKDW�WKHVH�SHWLWLRQV

ZHUH�EHLQJ�XVHG�WR� FLUFXPYHQW� WKH� FXVWRG\�GRFNHW�� ,W� DOVR� VWDWHG� WKDW� WKH

3)$�$FW�ZDV�³GHYRLG�RI�DQ\�PHFKDQLVP�E\�ZKLFK�WKH�FRXUWV�FDQ�FRQWURO��DQG

LQGHHG�UHVWUDLQ��WKH�IORZ�RI� VXFK� IULYRORXV�SHWLWLRQV�´�7ULDO�&RXUW�5XOH�����

2SLQLRQ�����������DW�����&RQVHTXHQWO\��WKH�WULDO�FRXUW�UHVROYHG�WKDW�LW�ZRXOG

IDVKLRQ>@� WKH� IROORZLQJ� UHPHG\�� ��� $IWHU� WULDO�� LI� WKH� FRXUW
ILQGV�WKDW�WKH�FDVH�ZDV�WRWDOO\�ZLWKRXW�PHULW�DQG�LQ�HIIHFW�D
IODJUDQW� DEXVH� RI� WKH� FRXUW� V\VWHP�� ZH� VLPSO\� RUGHU� WKDW

����������������������������������
��:H�QRWH�WKDW�DSSHOOHH��0U��(JHOPDQ��GHFOLQHG�WR�ILOH�D�EULHI��7KH�IROORZLQJ
RUJDQL]DWLRQV�� 6XSSRUW� &HQWHU� IRU� &KLOG� $GYRFDWHV�� -XYHQLOH� /DZ� &HQWHU�
3HQQV\OYDQLD� &RDOLWLRQ� $JDLQVW� 'RPHVWLF� 9LROHQFH�� 3KLODGHOSKLD� &LWL]HQV� IRU
&KLOGUHQ�DQG�<RXWK��:RPHQ�LQ�7UDQVLWLRQ��:RPHQ¶V�/DZ�3URMHFW��DQG�:RPHQ
2UJDQL]HG� $JDLQVW� 5DSH� MRLQWO\� ILOHG� DQ� DPLFL� FXULDH� EULHI� LQ� VXSSRUW� RI
DSSHOODQW�
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EHIRUH� DQRWKHU� 3HWLWLRQ� LQ�$EXVH� FDQ�EH� ILOHG�E\� WKH� VDPH
SODLQWLII�� DJDLQVW� WKH� VDPH� GHIHQGDQW�� D� ERQG� PXVW� EH
SRVWHG� IRU� FRXUW� FRVWV� �� �� �� 7KH� FRXUW� LV� PHUHO\� SURYLGLQJ
VRPH�NLQG�RI�SUH�LQVXUDQFH�WKDW�WKH�SHWLWLRQ�ZLOO�EH�ILOHG�IRU
OHJLWLPDWH� UHDVRQV�� DQG� QRW� PHUHO\� DV� D� PHDQV� RI
KDUDVVPHQW��WKUHDW�RU�RWKHU�LPSURSHU�PRWLYDWLRQ�

,G��DW�����)LQGLQJ�WKDW�WKH�LQVWDQW�SHWLWLRQ�ZDV�ZLWKRXW�PHULW��WKH�WULDO�FRXUW

RUGHUHG� DSSHOODQW� WR� SRVW� ERQG� IRU� FRXUW� FRVWV� ZKHQ� ILOLQJ� DQ\� IXWXUH� 3)$

SHWLWLRQV�DJDLQVW�0U��(JHOPDQ�

��� 7KH�DXWKRULW\�RI�WKH�WULDO�FRXUW�WR�LPSRVH�D�SUH�FRQGLWLRQ�RQ�WKH�ILOLQJ

RI� IXWXUH� 3)$� SHWLWLRQV� LV� D� TXHVWLRQ� RI� ODZ�� ³,I� D� WULDO� FRXUW� HUUHG� LQ� LWV

DSSOLFDWLRQ�RI�WKH�ODZ��DQ�DSSHOODWH�FRXUW�ZLOO�FRUUHFW�WKH�HUURU�´�%HUQKDUGW

Y�� 1HHGOHPDQ�� ���� $��G� ����� ������� �3D�6XSHU�� ������� 2XU� VFRSH� RI

UHYLHZ� RQ� TXHVWLRQV� RI� ODZ� LV� SOHQDU\�� 6LPPRQV� Y�� 3DFRU�� ,QF��� ���� 3D�

���������$��G������������

���� 7KH�HUURU�RI�WKH�WULDO�FRXUW¶V�UHDVRQLQJ�LV�IXQGDPHQWDO��$�SODLQ�UHDGLQJ

RI� WKH� $FW�PDNHV� LW� FOHDU� WKDW� ILQDQFLDO� UHVWULFWLRQV�� VXFK� DV� UHTXLULQJ� WKH

SRVWLQJ�RI�D�ERQG�SULRU�WR�ILOLQJ�D�SHWLWLRQ��DUH�QRW�WR�EH�LPSRVHG��,W�LV�ZHOO�

VHWWOHG�WKDW�D�FRXUW�PXVW�FRQVWUXH�WKH�ZRUGV�RI�D�VWDWXWH�DFFRUGLQJ�WR�WKHLU

SODLQ�PHDQLQJ� DQG� WR� HIIHFWXDWH� OHJLVODWLYH� LQWHQW�� �� 3D�&�6�$�� �� �����D��

�����D���0LOOHU� RQ� %HKDOI� RI�:DONHU� Y��:DONHU�� ���� $��G� ������ ����

�3D�6XSHU���������+HDUG�Y��+HDUG������$��G������ �����3D�6XSHU�� ������

:H� KDYH� UHLWHUDWHG� WKH� SXUSRVH� RI� WKH� 3)$� $FW� RQ� QXPHURXV� RFFDVLRQV�

VWDWLQJ�WKDW
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���>W@KHUH� FDQ� EH� QR� TXHVWLRQ� UHJDUGLQJ� WKH� QDWXUH� RI� WKH
ULVN�WKH�OHJLVODWXUH�VRXJKW�WR�PHHW�LQ�HQDFWLQJ�WKH�>3)$@������
:H�KDYH�GHVFULEHG�WKH�$FW�DV�D�³YDQJXDUG�PHDVXUH�GHDOLQJ
ZLWK�WKH�SUREOHPV�RI�ZLIH�DQG�FKLOG�DEXVH�´�7KH�OHJLVODWXUH
UHFRJQL]HG� WKDW� H[LVWLQJ� OHJDO� PHDQV� ZHUH� LQDGHTXDWH� WR
DGGUHVV� WKHVH� SUREOHPV�� 7KH� SULPDU\� JRDO� RI� WKH� $FW� ZDV
WKHUHIRUH�QRW�UHWURDFWLYH�SXQLVKPHQW��EXW�UDWKHU�³>D@GYDQFH
SUHYHQWLRQ� RI� SK\VLFDO� DQG� VH[XDO� DEXVH�´� 7KLV� SXUSRVH� LV
PDQLIHVW�LQ�WKH�HPHUJHQF\�SURYLVLRQV�RI�WKH�$FW�WKDW�HQDEOH
D�FRXUW�WR�UHVSRQG�TXLFNO\�DQG�IOH[LEO\�WR�DGYDQFH�ZDUQLQJV
RI�DEXVH�

(LFKHQODXE� Y�� (LFKHQODXE�� ���� $��G� ���� �3D�6XSHU�� ������ �FLWDWLRQV

RPLWWHG���DOWHUDWLRQ�LQ�RULJLQDO��

���� 2XU� OHJLVODWXUH� DPHQGHG� VHYHUDO� SURYLVLRQV� RI� WKH� 3)$� $FW� LQ� �����

2QH�DPHQGPHQW� UHZURWH� WZR�SURYLVLRQV� LQ� WKH� $FW� WKDW� GLUHFWO\� DGGUHVVHG

IHHV� DQG� FRVWV� RI� ILOLQJ� DEXVH� SHWLWLRQV�� 7KH� SULRU� SURYLVLRQV� UHTXLUHG� D

SHWLWLRQHU�WR�SUHSD\�ILOLQJ�IHHV���7KH�UHOHYDQW�SURYLVLRQV�QRZ�SURYLGH�

����������������������������������
��3ULRU�WR�WKH������DPHQGPHQW��WKH�$FW�SURYLGHG�DV�IROORZV�

���E��$IILGDYLW�RI�LQVXIILFLHQW�IXQGV�IRU�IHHV��±�,I�WKH�SODLQWLII
ILOHV� DQ� DIILGDYLW� VWDWLQJ� WKDW� SODLQWLII� GRHV� QRW� KDYH� IXQGV
DYDLODEOH�WR�SD\�WKH�IHHV�IRU�ILOLQJ�VHUYLFH��WKH�SHWLWLRQ�VKDOO
EH�ILOHG�DQG�VHUYLFH�VKDOO�EH�PDGH�ZLWKRXW�SD\PHQW�RI�IHHV�
DQG�OHDYH�RI�FRXUW�WR�SURFHHG�LQ�IRUPD�SDXSHULV�VKDOO�QRW�EH
UHTXLUHG�

���F��'HWHUPLQDWLRQ�RI�LQGLJHQF\��±�:KHQ�WKH�SHWLWLRQ�LV�ILOHG
ZLWKRXW� SD\PHQW� RI� IHHV�� WKH� FRXUW� VKDOO� GHWHUPLQH� DW� WKH
KHDULQJ�RQ� WKH�SHWLWLRQ�ZKHWKHU�WKH�SODLQWLII� LV�DEOH� WR� SD\
WKH� FRVWV� RI� ILOLQJ� DQG� VHUYLFH�� ,I� WKH� SODLQWLII� LV� XQDEOH� WR
SD\�WKH�FRVWV�RI�ILOLQJ�DQG�VHUYLFH��WKH�FRXUW�PD\�ZDLYH�WKH
SD\PHQW� RI� FRVWV� RU�� LI� WKH� SODLQWLII� SUHYDLOV� LQ� WKH� DFWLRQ�
DVVLJQ� WKHP� WR� WKH� GHIHQGDQW�� 7KLV� VXEVHFWLRQ� DQG
VXEVHFWLRQ��E��DSSO\�WR�FRXUWV�RI�FRPPRQ�SOHDV�DQG�KHDULQJ
RIILFHUV�

���3D�&�6�$���������E���F���DPHQGHG�������
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�E�� 1R� SUHSD\PHQW� RI� IHHV�� ²7KH� SHWLWLRQ� VKDOO� EH
ILOHG� DQG� VHUYLFHV� VKDOO� EH� PDGH� ZLWKRXW� SUHSD\PHQW� RI
IHHV�

�F�� $VVHVVPHQW� RI� IHHV� DQG� FRVWV�� ²,I� WKH� SODLQWLII
SUHYDLOV� LQ� WKH� DFWLRQ�� IHHV� DQG� FRVWV� VKDOO� EH� DVVLJQHG� WR
WKH� GHIHQGDQW�� RU�� VKRXOG� WKH� FRXUW� GHWHUPLQH� WKDW� WKH
GHIHQGDQW�LV�QRW�DEOH�WR�SD\�WKH�FRVWV�RI�ILOLQJ�DQG�VHUYLFH�
WKH�FRXUW�VKDOO�ZDLYH�IHHV�DQG�FRVWV��,I�WKH�SODLQWLII�GRHV�QRW
SUHYDLO�� FRVWV� RI� ILOLQJ� DQG� VHUYLFH�PD\�EH�DVVLJQHG� WR� WKH
SODLQWLII� RU�� VKRXOG� WKH� FRXUW� GHWHUPLQH� WKDW� WKH�SODLQWLII� LV
QRW�DEOH�WR�SD\�WKH�FRVWV�RI�ILOLQJ�DQG�VHUYLFH��WKH�FRXUW�VKDOO
ZDLYH�IHHV�DQG�FRVWV�

���3D�&�6�$���������E���F���7KH�SODLQ�PHDQLQJ�RI�WKHVH�SURYLVLRQV�LV�WKDW�D

SODLQWLII� LV�QRW� UHTXLUHG� WR�SUHSD\�WKH�FRVWV�RI� ILOLQJ�D�SHWLWLRQ��5HTXLULQJ� D

SODLQWLII� WR�SRVW�D�ERQG�WR�FRYHU�FRXUW� FRVWV�SULRU� WR� ILOLQJ�D�3)$�SHWLWLRQ� LV

FRPPHQVXUDWH� WR� UHTXLULQJ� D� SUHSD\PHQW� RI� WKH� IHHV� DQG� FRVWV�� $� VLPSOH

FRPSDULVRQ� RI� WKH� HDUOLHU� YHUVLRQ� RI� WKH� IHH� DQG� FRVW� SURYLVLRQV� ZLWK� WKH

DPHQGHG� YHUVLRQ� UHYHDOV� WKDW� WKH� OHJLVODWXUH� FOHDUO\� LQWHQGHG� WR� UHPRYH

VXFK� ILQDQFLDO� EDUULHUV� WR� ILOLQJ� DQ� RUGHU� IRU� SURWHFWLRQ�� � 0RUHRYHU�� WKH

LPSRVLWLRQ�RI�SRVWLQJ�D�ERQG�SULRU� WR� ILOLQJ�D�3)$�SHWLWLRQ�ZLOO� IUXVWUDWH� WKH

H[SHGLWLRXV�QDWXUH�RI� WKH�$FW�DQG� WKH� OHJLVODWLYH� LQWHQW� WR� UHPRYH� ILQDQFLDO

EDUULHUV�WR�REWDLQLQJ�SURWHFWLRQ�IURP�DEXVH��7KHUHIRUH��ZH�KROG�WKDW�RUGHULQJ

0V��(JHOPDQ�WR�SRVW�D�ERQG�SULRU�WR�ILOLQJ�IXWXUH�3)$�SHWLWLRQV�RQ�EHKDOI�RI

KHU�VRQ�DJDLQVW�WKH�IDWKHU�ZDV�LQ�GLUHFW�FRQWUDYHQWLRQ�RI�WKH�$FW��DQ�DWWHPSW

DW�MXGLFLDO�OHJLVODWLRQ��DQG�DQ�HUURU�RI�ODZ�
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,,��7KH�&XVWRG\�&RQWH[W�2QO\�5HTXLUHPHQW

���� 7KH�RUGHU� GDWHG�$SULO� ���� ������ SURYLGHV� WKDW� ³>D@OO� IXUWKHU�KHDULQJV

FRQFHUQLQJ�WKH�ZHOIDUH�RI�WKH�FKLOG�WR�EH�KHDUG�LQ�D�FXVWRG\�FRQWH[W�RQO\�´

7ULDO�&RXUW�2UGHU�����������7KHUH�LV�QR�PHQWLRQ�RI�WKLV�UHVWULFWLRQ�LQ�WKH�WULDO

FRXUW¶V�5XOH������RSLQLRQ�VXSSRUWLQJ� LWV�RUGHU��:LWKRXW�DQ�H[SODQDWLRQ��ZH

GHGXFH�IURP�WKH�ODQJXDJH�XVHG�WKDW�WKH�WULDO�FRXUW�LQWHQGHG�WR�SURKLELW�0V�

(JHOPDQ� IURP� LQLWLDWLQJ� DQ\� SURFHHGLQJV� XQGHU� WKH� 3)$� $FW�� 1RWDEO\�� WKLV

FRQWUDGLFWV�WKH�SURYLVLRQ�RI�WKH�RUGHU�UHTXLULQJ�WKH�SRVWLQJ�RI�D�ERQG�SULRU�WR

ILOLQJ� IXWXUH� 3)$� SHWLWLRQV�� ,I� 0V�� (JHOPDQ� LV� SUHYHQWHG� IURP� LQLWLDWLQJ

SURFHHGLQJV�XQGHU�WKH�3)$�$FW��WKHQ�KHU�RQO\�RWKHU�UHPHGLHV�WR�SURWHFW�KHU

VRQ� IURP� SRWHQWLDO� DEXVH� DUH� IRXQG� XQGHU� WKH� &XVWRG\� $FW� RU� WKH� &KLOG

3URWHFWLYH� 6HUYLFHV� /DZ�� 1HLWKHU� RI� WKHVH� VWDWXWHV� DUH� VXEVWLWXWHV� IRU� WKH

HPHUJHQF\�SURYLVLRQV�RI�WKH�3)$�

���� 7KH� &XVWRG\� $FW� GRHV� QRW� SURYLGH� WKH� LPPHGLDWH� DWWHQWLRQ� RU

SURWHFWLRQ� WKDW� WKH� 3)$� $FW� SURYLGHV�� -XGJH� 7DPLOLD� SURYLGHG� DQ� DFFXUDWH

GHVFULSWLRQ�RI�WKH�GLIIHUHQFHV�EHWZHHQ�WKH�UHPHGLHV�DYDLODEOH�XQGHU�HDFK�$FW

LQ�9DOHQWLQH� Y��:URWHQ�� ���� $��G� ���� �3D�6XSHU�� �������� ,Q�9DOHQWLQH�

SODLQWLII�REWDLQHG�DQ�H[�SDUWH�SURWHFWLRQ�IURP�DEXVH�RUGHU�³ZKLFK�HQMRLQHG

����������������������������������
��$OWKRXJK�-XGJH�7DPLOLD¶V�RSLQLRQ� LQ�9DOHQWLQH� LV�D�GLVVHQW��ZH�QRWH�WKDW
WKH�PDMRULW\� LQ� WKDW� FDVH�GLG�QRW� UHDFK� WKH�PHULWV� EHFDXVH� LW� TXDVKHG� WKH
DSSHDO� IRU� XQWLPHOLQHVV� LQ� ILOLQJ�� -XGJH� 7DPLOLD� DGGUHVVHG� WKH� LVVXHV
SUHVHQWHG� EHFDXVH� RI� WKH� ³SUHVVLQJ� QHFHVVLW\�� LQ� MXVWLFH�� WR� UHVROYH� WKH
LVVXHV�SUHVHQWHG�E\�WK>H@�FDVH�´�9DOHQWLQH�Y��:URWHQ������$��G���������
�3D�6XSHU���������7DPLOLD��-���GLVVHQWLQJ��
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DSSHOOHH� IURP� SK\VLFDOO\� VWULNLQJ�� KDUDVVLQJ�� WKUHDWHQLQJ�� RU� XVLQJ� IRXO

ODQJXDJH�WRZDUG�DSSHOODQW�DQG�KHU�FKLOGUHQ�DQG�HYLFWHG�KLP�IURP�DSSHOODQW¶V

UHVLGHQFH�´� ,G�� DW� ���� �7DPLOLD�� -��� GLVVHQWLQJ��� 7KH� WULDO� FRXUW� GHQLHG

DSSHOODQW¶V�UHTXHVW�IRU�WHPSRUDU\�FXVWRG\�RI�WKH�FKLOGUHQ�DQG�DVVHUWHG�WKDW

WKH� SURSHU� DYHQXH� ZDV� WR� ILOH� D� SHWLWLRQ� IRU� DQ� HPHUJHQF\� FXVWRG\� RUGHU

SXUVXDQW�WR� WKH�&XVWRG\�$FW�� ,Q�GLVFXVVLQJ�WKH�GLIIHUHQFH�EHWZHHQ�WKH� WZR

$FWV��-XGJH�7DPLOLD�VWDWHG�

LI�D�EDVLV�IRU�UHOLHI�LV�HVWDEOLVKHG�LQ�WKH�$FW��QRWZLWKVWDQGLQJ
DYDLODELOLW\� RI� DQRWKHU� SURFHHGLQJ�� VXFK� UHOLHI� VKRXOG� EH
IRUWKFRPLQJ�XQGHU� WKH� ODZ�� 7KH� UDWLRQDOH� RI� WKH� WULDO� FRXUW
WKDW� WKH� UHOLHI� >XQGHU� WKH� WZR�DFWV@� LV� HTXLYDOHQW� GRHV� QRW
VWDQG�XS�XQGHU�FDUHIXO�VFUXWLQ\��:LWKRXW�GHQLJUDWLQJ�LQ�DQ\
ZD\� WKH� HIIHFWLYHQHVV� RI� WKH� VSHFLDO� UHOLHI� SURYLVLRQ� RI� WKH
FXVWRG\�UXOHV��LWV�LPSOHPHQWDWLRQ�GRHV�QRW�FDUU\�ZLWK�LW�WKH
UDSLGLW\��IRUFHIXOQHVV�DQG�SURWHFWLRQ�WKDW�D�WHPSRUDU\�RUGHU
ZLOO�FDUU\�XQGHU�WKH�$FW�������

3URWHFWLRQ� IURP� DEXVH� RUGHUV� FDQ� EULQJ� LQWR� SOD\� SROLFH
SURWHFWLRQ�� ZKLOH� HPHUJHQF\� FXVWRG\� RUGHUV� GR� QRW�
YLRODWLRQ� RI� D� SURWHFWLRQ� IURP� DEXVH� RUGHU� EULQJV� LQWR
RSHUDWLRQ� FULPLQDO� FRQWHPSW� DFWLRQV� ZKLOH� HPHUJHQF\
FXVWRG\� RUGHUV� DUH� HQIRUFHG� SULPDULO\� WKURXJK� FLYLO
FRQWHPSW� DQG� D� SURWHFWLRQ� IURP� DEXVH� WHPSRUDU\� FXVWRG\
RUGHU�PD\�EH�LVVXHG�SUR�VH�ZKLOH�HPHUJHQF\�FXVWRG\�RUGHUV
FDQ� QRW�� 7KH� XQXVXDO� QDWXUH� RI� WKH� LQGLUHFW� FULPLQDO
FRQWHPSW� SHQDOW\� IRU� YLRODWLRQ� RI� D� SURWHFWLYH� RUGHU� �� �� �
ZKLFK�SURYLGHV�IRU�LPSULVRQPHQW�XS�WR�VL[�PRQWKV�RU�D�ILQH
QRW� WR� H[FHHG� ������� RU� ERWK�� DQG� DUUHVW� XSRQ� SUREDEOH
FDXVH�� ZLWKRXW� D� ZDUUDQW�� ZKHWKHU� RU� QRW� WKH� YLRODWLRQ� LV
FRPPLWWHG� LQ� WKH� SUHVHQFH� RI� WKH� SROLFH� RIILFHU�� PDNH� LW
FOHDUO\�VXSHULRU� WR�DQ�HPHUJHQF\�FXVWRG\�DFWLRQ� WR�SURWHFW
WKH�ZLIH�DQG�FKLOGUHQ�ZKHQ� LW� LV� HVWDEOLVKHG�GDQJHU� H[LVWV�
,Q�DGGLWLRQ�� �� �� ��D�FRS\�RI�WKH�RUGHU�PD\�EH� LVVXHG� WR�WKH
SROLFH�GHSDUWPHQW�LQ�WKH�DSSURSULDWH� MXULVGLFWLRQ�WR�HQIRUFH
WKH� RUGHU� RU� DJUHHPHQW�� ZKLFK� VKDOO� WKHQ� SODFH� LW� LQ� D
FRXQW\� UHJLVWU\� RI� SURWHFWLRQ� RUGHUV� �� �� �� $YDLODELOLW\� RI
FRXQVHOOHG� DVVLVWDQFH� LV� JUHDWHU� LQ� SURWHFWLRQ� IURP� DEXVH
DFWLRQV� DV� D� PDWWHU� RI� SXEOLF� SROLF\� DQG� SUR� ERQR� OHJDO
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DVVLVWDQFH��WKDQ�LQ�FXVWRG\�DFWLRQV��7KXV�LW�LV�HYLGHQW�GHQLDO
RI� FRQVLGHUDWLRQ� RI� D� SHWLWLRQ� IRU� WHPSRUDU\� FXVWRG\� LQ� D
SURWHFWLRQ� IURP�DEXVH�SURFHHGLQJ��EHFDXVH�VSHFLDO� UHOLHI� LV
DYDLODEOH�LQ�D�FXVWRG\�SURFHHGLQJ��LV�LPSURSHU�DV�LW�LJQRUHV
WKH�VSHFLDO�EHQHILWV�WKH�OHJLVODWXUH�LQWHQGHG�WR�FRQIHU�RQ�WKH
YLFWLPV� RI� GRPHVWLF� YLROHQFH�� QRW� JHQHUDOO\� DYDLODEOH� LQ
HPHUJHQF\�FXVWRG\�FDVHV�

,G��DW����������7DPLOLD��-���GLVVHQWLQJ��

���� +HUH�� WKH� WULDO� FRXUW� H[SUHVVHG� FRQFHUQ� WKDW� WKH� 3)$� $FW� ZDV� EHLQJ

XVHG� WR� ³VKRUW� FLUFXLW� WKH� QRUPDOO\� FXPEHUVRPH� DQG� FORJJHG� FXVWRG\� DQG

VXSSRUW� GRFNHW�´� 7ULDO� &RXUW� 5XOH� ����� 2SLQLRQ�� ��������� DW� ��� 7KLV� LVVXH

ZDV�DOVR�DGGUHVVHG�E\�-XGJH�7DPLOLD�LQ�9DOHQWLQH��ZKHUHLQ�KH�VWDWHG�WKDW

,� ZRXOG� QRW� LQWHQG� WKLV� KROGLQJ� WR� VKRUWFXW� FXVWRG\
SURFHHGLQJV�RU� WR�VXEVWLWXWH� IRU� WKH� VSHFLDO� UHOLHI� SURYLVLRQ
RI� WKH� FXVWRG\� UXOHV�� ,� EHOLHYH� WKH� WULDO� MXGJHV� RI
3HQQV\OYDQLD�DUH�IXOO\�FDSDEOH�RI�GUDZLQJ� WKH� OLQH�EHWZHHQ
FDVHV� FDOOLQJ� IRU� SURWHFWLRQ� DQG� WKRVH� ZKLFK� DWWHPSW� WR
FLUFXPYHQW� QRUPDO� FXVWRG\� SURFHHGLQJV�� 7R� SUHYHQW� >WKLV
SUREOHP@�� WKH� WULDO� FRXUW� FRXOG� GLUHFW�� DV� SDUW� RI� WKH
WHPSRUDU\�RUGHU��WKDW�RQH�RU�WKH�RWKHU�SDUW\�PXVW�LQLWLDWH�D
IRUPDO� FXVWRG\� SURFHHGLQJ� EHIRUH� D� UHTXHVW� LV� PDGH� WR
H[WHQG�WKH�WHPSRUDU\�2UGHU�

����$��G�DW� ���� �7DPLOLD�� -��� GLVVHQWLQJ��� 7KH�GLIIHUHQFHV� LQ� UHPHGLHV� DQG

WKH� UHVWULFWLRQV� RQ� WHPSRUDU\� FXVWRG\� RUGHUV� XQGHU� WKH� 3)$� $FW� DQG� WKH

&XVWRG\� $FW�PDNH� LW� FOHDU� WKDW� QHLWKHU� DYHQXH� VKRXOG� EH� FXW� RII� EHFDXVH

ERWK�SURYLGH�GLVWLQFW�UHPHGLHV�

���� 6LPLODUO\�� WKH� &KLOG� 3URWHFWLYH� 6HUYLFH� /DZ� �&36/�� DQG� WKH� 3)$� $FW

VHUYH� GLIIHUHQW� SXUSRVHV� DQG� DUH� QRW� VXEVWLWXWH� UHPHGLHV�� $OWKRXJK� ERWK

DIIRUG� SURWHFWLRQ� WR� DEXVHG� FKLOGUHQ�� WKLV� &RXUW� KDV� H[SODLQHG� WKH� FUXFLDO
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GLIIHUHQFH� EHWZHHQ� WKH� WZR� VWDWXWHV� LQ� 0LOOHU� RQ� %HKDOI� RI� :DONHU� Y�

:DONHU������$��G�������3D�6XSHU���������,Q�0LOOHU��ZH�H[SODLQHG�WKDW�WKH

&36/�SURYLGHV�SURFHGXUHV�IRU�WKH�UHSRUWLQJ�DQG�LQYHVWLJDWLRQ�RI�FKLOG�DEXVH

DQG�HVWDEOLVKHV�D�V\VWHP�IRU�WKH�SUHYHQWLRQ�RI�IXUWKHU�DEXVH��ZKLFK�LQFOXGHV

SURFHHGLQJV� WR� KDYH� WKH� FKLOG� UHPRYHG� IURP� WKH� KRPH� DQG� WDNHQ� LQWR

SURWHFWLYH� FXVWRG\�� 8QGHU� WKH� &36/�� LW� LV� WKH� FRXQW\� &KLOGUHQ� DQG� <RXWK

6HUYLFHV�WKDW�SHUIRUPV�WKH�LQYHVWLJDWLRQV�DQG�DUUDQJHV�IRU�WKH�UHPRYDO�RI�D

FKLOG�IURP�WKH�KRPH��$Q�DEXVLYH�SDUHQW�FDQ�EH�UHPRYHG�IURP�WKH�KRPH�RQO\

DIWHU�D�IXOO�KHDULQJ�RU�LI�DUUHVWHG�E\�SROLFH�

���� 2Q� WKH� RWKHU� KDQG�� WKH� 3)$� $FW� DXWKRUL]HV� D� FRXUW� WR� HQWHU� RUGHUV

GLUHFWLQJ�D�GHIHQGDQW�QRW�WR�DEXVH�DQ�DGXOW�RU�PLQRU��$Q�DEXVH�RUGHU�FDQ�EH

REWDLQHG�H[�SDUWH�DQG�LPPHGLDWHO\��7KH�GHIHQGDQW�FDQ�EH�H[FOXGHG�IURP�WKH

KRXVH�DQG�WHPSRUDU\�FXVWRG\�RI�FKLOGUHQ�FDQ�EH�DZDUGHG�WR�D�SODLQWLII��$OVR�

YLRODWLRQ�RI�DQ�DEXVH�RUGHU�LV�SXQLVKDEOH�E\�D�ILQH�RU�LPSULVRQPHQW�

���� 0RUH� LPSRUWDQWO\�� KRZHYHU�� WKH� OHYHO� RI� DEXVH� UHTXLUHG� LQ� RUGHU� WR

REWDLQ�LQWHUYHQWLRQ�XQGHU�WKH�WZR�VWDWXWHV�LV�VLJQLILFDQWO\�GLIIHUHQW��7KH�3)$

$FW�EURDGO\�GHILQHV�DEXVH�WR�DOORZ�D�SHWLWLRQHU�WR�JHW�SURWHFWLRQ�IURP�DEXVH

WKDW�PD\�QRW�ULVH�WR�WKH�OHYHO�RI�DEXVH�UHTXLUHG�IRU�DFWLRQ�XQGHU�WKH�&36/�

0RUHRYHU��WKH�VWDQGDUG�RI�SURRI�XQGHU�WKH�3)$�$FW�LV�ORZHU�WKDQ�XQGHU�WKH

&36/��$V�ZH�VWDWHG�LQ�0LOOHU�

LW�LV�FOHDU� WKDW� WKH�GHILQLWLRQ�RI�DEXVH�XQGHU� WKH�3URWHFWLRQ
IURP�$EXVH�$FW�LV�EURDGHU�WKDQ�WKH�GHILQLWLRQ�RI�FKLOG�DEXVH
XQGHU� WKH� &KLOG� 3URWHFWLYH� 6HUYLFHV� $FW�� 8QGHU� WKH
3URWHFWLRQ� IURP� $EXVH� $FW�� ³ERGLO\� LQMXU\´� FDXVHG
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³LQWHQWLRQDOO\�� NQRZLQJO\�� RU� UHFNOHVVO\´� WR� D� IDPLO\� RU
KRXVHKROG� PHPEHU� LV� LQFOXGHG� ZLWKLQ� WKH� GHILQLWLRQ� RI
DEXVH�� DV� ZHOO� DV� ³VHULRXV� ERGLO\� LQMXU\�´� ��� 3D�&�6�$�� �
�����D��� $V� ZH� KDYH� SUHYLRXVO\� LQGLFDWHG�� ³IDPLO\� RU
KRXVHKROG�PHPEHUV´�XQGHU� WKH� 3URWHFWLRQ� IURP�$EXVH� $FW
LQFOXGH�³SDUHQWV�DQG�FKLOGUHQ�´

7KH� *HQHUDO� $VVHPEO\¶V� SXUSRVH� LQ� LQFOXGLQJ� D� EURDGHU
GHILQLWLRQ� RI� DEXVH� WKDQ� IRXQG� LQ� WKH� &KLOG� 3URWHFWLYH
6HUYLFHV�/DZ�LV�XQGRXEWHGO\�UHODWHG�WR�WKH�SXUSRVHV�RI�WKH
3URWHFWLRQ�IURP�$EXVH�$FW��7KH�JRDO�RI� WKH�3URWHFWLRQ�IURP
$EXVH�$FW�LV�WR�SURYLGH�DQ�LPPHGLDWH�UHPHG\�WR�YLFWLPV�RI
GRPHVWLF� DEXVH�� WKHUHE\� VHHNLQJ� WR� SUHYHQW� IXUWKHU
LQFLGHQWV�RI�DEXVH�IURP�RFFXUULQJ��7KXV��IRU�D�UHPHG\�WR�EH
DYDLODEOH� XQGHU� WKH� 3URWHFWLRQ� IURP� $EXVH� $FW�� LW� LV� QRW
QHFHVVDU\�WKDW�WKH�SK\VLFDO�KDUP�WR�WKH�FKLOG�EH�DV�VHULRXV
DV�WKDW�ZKLFK�LV�UHTXLUHG�IRU�D�FKLOG�WR�EH�UHPRYHG�IURP�KLV
KRPH� DQG� SODFHG� LQWR� SURWHFWLYH� FXVWRG\�� 7KH� JRDO� RI� WKH
3URWHFWLRQ� IURP� $EXVH� $FW� LV� SURWHFWLRQ� DQG� SUHYHQWLRQ� RI
IXUWKHU� DEXVH� E\� UHPRYLQJ� WKH� SHUSHWUDWRU� RI� WKH� DEXVH
IURP�WKH�KRXVHKROG�DQG�RU� IURP� WKH�YLFWLP� IRU� D� SHULRG� RI
WLPH�

����$��G�DW�������FLWDWLRQV�RPLWWHG��

���� 7KXV�� LW� LV� FOHDU� WKDW� RUGHULQJ� 0V�� (JHOPDQ� WR� EULQJ� IXWXUH� FRQFHUQV

DERXW� WKH�ZHOIDUH�RI�KHU�FKLOG� LQ� WKH�FXVWRG\� FRQWH[W� RQO\�ZLOO� SUHYHQW�KHU

IURP�KDYLQJ�DFFHVV�WR�WKH�UHPHGLHV�SURYLGHG�E\�WKH�3URWHFWLRQ�IURP�$EXVH

$FW��$V�VWDWHG�DERYH��WKH�UHPHGLHV�XQGHU�WKH�3)$�$FW�DUH�GLVWLQFW�IURP�WKRVH

XQGHU�&36/�EHFDXVH�LI�WKH�DOOHJHG�DEXVH�GRHV�QRW�ULVH�WR�WKH�OHYHO�RI�VHULRXV

ERGLO\�LQMXU\�WKHUH�LV�QR�UHFRXUVH�XQGHU�WKH�&36/��7KXV��LI�0V��(JHOPDQ�KDV

WR� UHO\� RQ� WKH� &36/� EHFDXVH� VKH� LV� RUGHUHG� QRW� WR� ILOH� DQ\� PRUH� 3)$

SHWLWLRQV��VKH�PD\�QRW�EH�DEOH�WR�SURWHFW�KHU�FKLOG�IURP�DEXVH�LQ�WKH�IXWXUH�

,Q� FRQFOXVLRQ�� ZH� KROG� WKDW� WKH� RUGHU� WR� KHDU� IXWXUH� FRQFHUQV� DERXW� WKH

ZHOIDUH�RI�WKH�FKLOG�LQ�WKH�FXVWRG\�FRQWH[W�RQO\�ZDV�DQ�HUURU�RI�ODZ��%HFDXVH
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ZH�KROG�WKDW� WKH�ERQG� UHTXLUHPHQW�YLRODWHV� WKH� 3URWHFWLRQ� IURP�$EXVH�$FW

DQG�WKH�RUGHU�WR�KHDU�FRQFHUQV�DERXW�WKH�ZHOIDUH�RI�WKH�FKLOG�LQ�WKH�FXVWRG\

FRQWH[W� RQO\� LV� QRW� D� YLDEOH� VXEVWLWXWH� IRU� DOORZLQJ� UHFRXUVH� XQGHU� WKH

3URWHFWLRQ� IURP� $EXVH� $FW�� ZH� QHHG� QRW� DGGUHVV� DSSHOODQW¶V� FRQVWLWXWLRQDO

DUJXPHQWV�RQ�WKHVH�LVVXHV�

,,,��$ZDUG�RI�$WWRUQH\¶V�)HHV

���� )LQDOO\�� WKH� WULDO� FRXUW� RSLQHG� WKDW� DSSHOODQW¶V� ³IULYRORXV´� 3)$�SHWLWLRQ

ZDUUDQWHG� WKH� DZDUGLQJ� RI� DWWRUQH\¶V� IHHV� WR� DSSHOOHH�� ,Q� DZDUGLQJ

DWWRUQH\¶V�IHHV��WKH�WULDO�FRXUW�UHOLHG�RQ����3D�&�6�$����������ZKLFK�SURYLGHV

WKDW

>W@KH� IROORZLQJ� SDUWLFLSDQWV� VKDOO� EH� HQWLWOHG� WR� UHDVRQDEOH
FRXQVHO�IHHV�DV�SDUW�RI�WKH�WD[DEOH�FRVW�RI�WKH�PDWWHU������

����$Q\�SDUWLFLSDQW�LV�DZDUGHG�FRXQVHO�IHHV�EHFDXVH
WKH� FRQGXFW� RI� DQRWKHU� SDUW\� LQ� FRPPHQFLQJ� WKH
PDWWHU� RU� RWKHUZLVH� ZDV� DUELWUDU\�� YH[DWLRXV� RU� LQ
EDG�IDLWK�

��� 3D�&�6�$�� �� �����D������ 7KLV� VWDWXWH� LV� WKH� JHQHUDO� H[FHSWLRQ� WR� WKH

$PHULFDQ� 5XOH� WKDW� DWWRUQH\¶V� IHHV� DUH�QRW� D� WD[DEOH� FRVW� RI� OLWLJDWLRQ�� ��

3D�&�6�$�� �� �����D������ 7KH� 3)$� $FW�� KRZHYHU�� DXWKRUL]HV� WKH� DZDUG� RI

DWWRUQH\¶V�IHHV��EXW�RQO\�WR�SODLQWLIIV��$V�SUHYLRXVO\�VWDWHG��³>L@I�D�WULDO�FRXUW

HUUHG�LQ�LWV�DSSOLFDWLRQ�RI�WKH�ODZ��DQ�DSSHOODWH�FRXUW�ZLOO�FRUUHFW�WKH�HUURU�´

%HUQKDUGW� Y�� 1HHGOHPDQ�� ���� $��G� ����� ������� �3D�6XSHU�� ������� 2XU

VFRSH�RI� UHYLHZ�RQ�TXHVWLRQV� RI� ODZ� LV� SOHQDU\��6LPPRQV�Y��3DFRU�� ,QF��

����3D�����������$��G������������
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���� 6HFWLRQ� �����D����� RI� WKH� 3)$� $FW� DXWKRUL]HV� D� FRXUW� WR� GLUHFW� D

GHIHQGDQW� WR� SD\�D�SUHYDLOLQJ�SODLQWLII� IRU� ³UHDVRQDEOH� ORVVHV� VXIIHUHG�DV� D

UHVXOW�RI�DEXVH´�DQG�³>L@Q�DGGLWLRQ�WR�RXW�RI�SRFNHW�H[SHQVHV��WKH�FRXUW�PD\

GLUHFW� WKH� GHIHQGDQW� WR� SD\� UHDVRQDEOH� DWWRUQH\� IHHV�´� ��� 3D�&�6�$�� �

�����D������,Q�.UDVVQRVNL�Y��5RVH\������$��G������3D�6XSHU���������ZH

H[SODLQHG�WKDW

>V@WDWXWRU\� SURYLVLRQV� VXFK� DV� VHFWLRQ� �����D������ ZKLFK
GHSDUW�IURP�WKH�JHQHUDO�³$PHULFDQ�5XOH´�WKDW�HDFK�SDUW\�LV
UHVSRQVLEOH�IRU�KLV�RU�KHU�RZQ�DWWRUQH\¶V�IHHV��DUH�JHQHUDOO\
HQDFWHG�ZKHUH�WKH�OHJLVODWXUH�ZLVKHV�WR�HQFRXUDJH�SRWHQWLDO
SODLQWLIIV�WR�VHHN�YLQGLFDWLRQ�RI�LPSRUWDQW�ULJKWV�DQG�WR�GHWHU
GHIHQGDQWV�IURP�FRQGXFW�YLRODWLQJ�WKRVH�ULJKWV��������9LHZHG
ZLWKLQ� WKH� FRQWH[W� RI� WK>H@� RYHUDOO� VWDWXWRU\� VFKHPH�� WKH
SXUSRVH�RI�WKH�OHJLVODWXUH�LQ�LQFOXGLQJ�LQ�WKH�3URWHFWLRQ�IURP
$EXVH�$FW�D�SURYLVLRQ�SHUPLWWLQJ�WKH�DZDUGV�RI�FRXQVHO�IHHV
EHFRPHV�DSSDUHQW�� ILUVW�� WR� HQFRXUDJH�YLFWLPV� RI� GRPHVWLF
DEXVH�� ZKR� DUH� RIWHQ� ILQDQFLDOO\� GHSHQGHQW� XSRQ� WKHLU
DEXVHUV��WR�WDNH�DGYDQWDJH�RI�WKH�SURWHFWLRQV�RIIHUHG�E\�WKH
$FW�� DQG� VHFRQG�� WR� LQFOXGH�D� ILQDQFLDO� GLVLQFHQWLYH� DPRQJ
WKH�$FW¶V�DUVHQDO�RI�ZHDSRQV�GHVLJQHG�WR�GHWHU�DEXVHUV�IURP
IXUWKHU�DEXVLYH�FRQGXFW�

,G��DW���������IRRWQRWH�DQG�FLWDWLRQV�RPLWWHG��

���� 3ODLQO\��WKHUH�LV�QR�SURYLVLRQ�XQGHU�WKH�3)$�$FW�DXWKRUL]LQJ�D�FRXUW�WR

DZDUG� DWWRUQH\¶V� IHHV� WR� D� SUHYDLOLQJ� GHIHQGDQW�� 7KH� RQO\� UHPHG\� D

SUHYDLOLQJ�GHIHQGDQW�LV�HQWLWOHG�WR�XQGHU�WKH�3)$�$FW�LV�IRU�D�QRQ�SUHYDLOLQJ

SHWLWLRQHU�WR�SD\�WKH�IHHV�DQG�FRVWV�RI�WKH�SHWLWLRQ�����3D�&�6�$���������F��

:H�UHLWHUDWH�WKDW�D�FRXUW�PXVW�FRQVWUXH�WKH�ZRUGV�RI�D�VWDWXWH�DFFRUGLQJ�WR

WKHLU� SODLQ� PHDQLQJ� DQG� WR� HIIHFWXDWH� OHJLVODWLYH� LQWHQW�� �� 3D�&�6�$�� �

�����D��������D���0LOOHU�RQ�%HKDOI�RI�:DONHU�Y��:DONHU������$��G������
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����� �3D�6XSHU�� ������� ,Q� WKLV� UHJDUG�� ZH� DUH� PLQGIXO� RI� WKH� PD[LP� RI

VWDWXWRU\� FRQVWUXFWLRQ� ³H[SUHVVLR� XQLXV� HVW� H[FOXVLR� DOWHULXV�´� ³7KH

PD[LP�HVWDEOLVKHV�WKH�LQIHUHQFH�WKDW��ZKHUH�FHUWDLQ�WKLQJV�DUH�GHVLJQDWHG�LQ

D�VWDWXWH��DOO�RPLVVLRQV�VKRXOG�EH�XQGHUVWRRG�DV� H[FOXVLRQV�� 7KH�PD[LP� LV

RQH� RI� ORQJ�VWDQGLQJ� DSSOLFDWLRQ�� DQG� LW� LV� HVVHQWLDOO\� DQ� DSSOLFDWLRQ� RI

FRPPRQ�VHQVH�DQG�ORJLF�´�&RPPRQZHDOWK�Y��&KDUOHV������$��G���������

�3D�6XSHU�� ������� VHH� DOVR� .HQ� 5�� Y�� $UWKXU� =��� ���� 3D�� ���� ���� $��G

����� ������� �KROGLQJ� WKDW� D� VSHFLILF� VWDWXWH� DGGUHVVLQJ� FXVWRG\� DQG

YLVLWDWLRQ� WKDW� GRHV� QRW� LQFOXGH� D� SURYLVLRQ� DOORZLQJ� D� VLEOLQJ� WR� VHHN� D

YLVLWDWLRQ�RUGHU��QHFHVVDULO\�SUHFOXGHV�VLEOLQJV�IURP�VHHNLQJ�VXFK�RUGHUV��

���� $SSO\LQJ� WKLV�PD[LP�� ZH� RSLQH� WKDW� WKH� VSHFLILF� LQFOXVLRQ� XQGHU� WKH

3)$� $FW� RI� DQ� RSWLRQ� IRU� FRXUWV� WR� DZDUG� DWWRUQH\¶V� IHHV� WR� D� SUHYDLOLQJ

SODLQWLII�DQG�QRW�D�UHFLSURFDO�SURYLVLRQ�IRU�D�SUHYDLOLQJ�GHIHQGDQW�OHDGV�WR�WKH

ORJLFDO�FRQFOXVLRQ�WKDW�WKH�OHJLVODWXUH�GLG�QRW�LQWHQG�SUHYDLOLQJ�GHIHQGDQWV�WR

UHFHLYH� DQ� DZDUG� RI� DWWRUQH\¶V� IHHV��0RUHRYHU�� WKH� RPLVVLRQ� LV� LQ� NHHSLQJ

ZLWK�WKH� OHJLVODWLYH� LQWHQW�RI� WKH� 3)$�$FW� WR� HQFRXUDJH�YLFWLPV�RI� DEXVH� WR

VHHN�SURWHFWLRQ�XQGHU� WKH�$FW��$Q�DZDUG�RI� DWWRUQH\¶V� IHHV� WR� D� SUHYDLOLQJ

GHIHQGDQW�GRHV�QRW�SURPRWH�WKH�SXUSRVH�RI�WKH�$FW�DQG�PD\�DFWXDOO\�UHVXOW

LQ�D�YLFWLP�QRW�ILOLQJ�IRU�IHDU�WKDW�WKH�HYLGHQFH�PD\�QRW�EH�HQRXJK�WR�SUHYDLO

DQG�WKDW�WKH�YLFWLP�ZLOO�EH�GLUHFWHG�WR�SD\�DWWRUQH\¶V�IHHV��)XUWKHUPRUH��ZH

DUH�QRW�LQ�D�SRVLWLRQ�WR�DGG�D�UHFLSURFDO�SURYLVLRQ�WR�WKH�3)$�$FW�WR�DOORZ�DQ

DZDUG�RI�DWWRUQH\¶V�IHHV�WR�D�SUHYDLOLQJ�GHIHQGDQW��IRU�WKDW�LV�WKH�GRPDLQ�RI
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WKH� OHJLVODWXUH�� 7KXV�� ZH� KROG� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� DZDUGLQJ

DWWRUQH\¶V�IHHV�WR�DSSHOOHH�EHFDXVH�WKH\�DUH�QRW�SURYLGHG�IRU�XQGHU�WKH�3)$

$FW�

���� 0RUHRYHU�� WKH�WULDO�FRXUW�ZDV�QRW�DXWKRUL]HG�WR�DZDUG�DWWRUQH\¶V� IHHV

WR�WKH�DSSHOOHH�XQGHU����3D�&�6�$���������D������6LPLODU�WR�WKH�FDVH�DW�EDU�

WKH�WULDO�FRXUW�LQ�.UDVVQRVNL��VXSUD��DOVR�UHOLHG�XSRQ�WKH�VWDWXWH�SURYLGLQJ

WKH� JHQHUDO� H[FHSWLRQ� WR� WKH� $PHULFDQ� 5XOH�� :H� H[SODLQHG� WKDW� WKH

DSSOLFDWLRQ�RI� WKDW�VWDWXWRU\�H[FHSWLRQ� LV�DSSURSULDWH�ZKHUH�DWWRUQH\¶V� IHHV

DUH�QRW�VSHFLILFDOO\�DXWKRUL]HG�E\�VWDWXWH��EXW�WKDW�³>L@Q�DFWLRQV�VXFK�DV�WKLV��

�� �� ZKHUH� FRXQVHO� IHHV� DUH� VWDWXWRULO\� DXWKRUL]HG� LQ� RUGHU� WR� SURPRWH� WKH

SXUSRVHV� RI� D� SDUWLFXODU� OHJLVODWLYH� VFKHPH�� WKH� WULDO� FRXUW� VKRXOG� QRW

GHWHUPLQH�WKH�DSSURSULDWHQHVV�RI�FRXQVHO�IHHV�XQGHU�WKH�JHQHUDO�VWDQGDUGV

DSSOLFDEOH�LQ�DOO�OLWLJDWLRQ�´�.UDVVQRVNL������$��G�DW�����

���� 2XU�UHDVRQLQJ�LV�FRQVLVWHQW�ZLWK�WKH�UHFHQW�6XSUHPH�&RXUW�GHFLVLRQ�LQ

3KLOOLSV� Y�� :&$%� �&HQWXU\� 6WHHO�� :HVWLQJKRXVH�� $WODQWLF� 3ODQW

0DLQWHQDQFH�� 6DXHUV�� 6FKQHLGHU� 	� 0LQQRWWH��� 1R�� ����� :�'�� $SSHDO

'RFNHW� ������ VOLS� RS�� �3D�� ILOHG� -DQXDU\� ��� ������� ,Q� 3KLOOLSV�� WKH� &RXUW

DGGUHVVHG�ZKHWKHU�D�SUHYDLOLQJ�HPSOR\HU�FRXOG�EH�DZDUGHG�DWWRUQH\¶V� IHHV

IRU� D� IULYRORXV�ZRUNHUV¶� FRPSHQVDWLRQ� DSSHDO� SXUVXDQW� WR� 3D�5�$�3�� ������

����������������������������������
�� 7KLV� UXOH� DOORZV� DQ� DSSHOODWH� FRXUW� WR� DZDUG� DWWRUQH\¶V� IHHV� ³LI� LW
GHWHUPLQHV�WKDW�DQ�DSSHDO�LV�IULYRORXV�RU�WDNHQ�VROHO\� IRU�GHOD\�RU� WKDW� WKH
FRQGXFW�RI�WKH�SDUWLFLSDQW�DJDLQVW�ZKRP�FRVWV�DUH�WR�EH�LPSRVHG�LV�GLODWRU\�
REGXUDWH�RU�YH[DWLRXV�´�3D�5�$�3�������
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6LPLODU�WR�WKLV�FDVH��WKH�:RUNHUV¶�&RPSHQVDWLRQ�$FW�VSHFLILFDOO\�SURYLGHV�DQ

DZDUG�RI�DWWRUQH\¶V� IHHV� IRU�D�SUHYDLOLQJ�HPSOR\HH��EXW�QRW� WR� D� SUHYDLOLQJ

HPSOR\HU��7KH�PDMRULW\�KHOG�WKDW�³>E@HFDXVH�WKH�FOHDU�LQWHQW�RI�6HFWLRQ����

RI� WKH� $FW� LV� WR� SURWHFW� FODLPDQWV� IURP� WKH� FRVWV� RI� OLWLJDWLRQ�� EXW� QRW� WR

SURYLGH� FRPSDUDEOH� SURWHFWLRQ� IRU� HPSOR\HUV�� ZH� FRQFOXGH� WKDW� WKH

&RPPRQZHDOWK� &RXUW� ZDV� QRW� DXWKRUL]HG� WR� DZDUG� DWWRUQH\V¶� IHHV� WR

$WODQWLF´�XQGHU�3D�5�$�3��������,G��DW������,W�IROORZV��WKHUHIRUH��WKDW�LQ�WKLV

FDVH� WKH� WULDO� FRXUW�ZDV� QRW� DXWKRUL]HG� WR� DZDUG� DWWRUQH\¶V� IHHV� XQGHU� ��

3D�&�6�$����������

���� )RU� WKH� IRUHJRLQJ� UHDVRQV�� ZH� UHYHUVH� DQG� YDFDWH� WKH� WULDO� FRXUW¶V

RUGHU�UHTXLULQJ�0V��(JHOPDQ�WR�SRVW�D�ERQG�SULRU�WR�ILOLQJ�IXWXUH�SHWLWLRQV�LQ

DEXVH�� OLPLWLQJ� KHDULQJV� UHJDUGLQJ� WKH� ZHOIDUH� RI� WKH� FKLOG� WR� WKH� FXVWRG\

FRQWH[W� RQO\�� DQG� DZDUGLQJ� FRXQVHO� IHHV� WR� WKH� DSSHOOHH�� � -XULVGLFWLRQ

UHOLQTXLVKHG�

���� 'LVVHQWLQJ�6WDWHPHQW�E\�0F(:(1��3�-�

����������������������������������
��,Q�DQ\�HYHQW��DIWHU�D�UHYLHZ�RI�WKH�HYLGHQFH�SUHVHQWHG�DQG�WKH�SDVW�KLVWRU\
RI�WKLV�FDVH��ZH�GR�QRW�ILQG�WKLV�FDVH�DSSURSULDWH�IRU�DQ�DZDUG�RI�DWWRUQH\¶V
IHHV�XQGHU�VHFWLRQ������HYHQ�LI�LW�ZDV�DSSOLFDEOH�
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��� :KLOH�WKH�DXWKRU�RI�WKH�2SLQLRQ�RI�WKH�PDMRULW\�KDV��LQ�XVXDO� IDVKLRQ�

SURFHHGHG� WR� D� FDUHIXO� DQDO\VLV� DQG� SHUVXDVLYH� H[SUHVVLRQ�� DQG� ZKLOH� ,

KDVWHQ�WR�FRQFXU�LQ�ERWK�3DUW�,�DQG�3DUW�,,�RI�WKDW�2SLQLRQ��,�DP�REOLJHG�WR

GLVVHQW�IURP�WKH�YLHZV�H[SUHVVHG�LQ�3DUW�,,,�RI�WKH�PDMRULW\�2SLQLRQ�VLQFH�,

DP�RI�WKH�YLHZ�WKDW�WKH�VSHFLILF�DXWKRUL]DWLRQ�H[WHQGHG�WR�WKH�WULDO�FRXUW�E\

6HFWLRQ� �����D����� RI� WKH� 3URWHFWLRQ� )URP� $EXVH� $FW� GRHV� QRW� SUHFOXGH

DSSOLFDWLRQ� RI� WKH� JHQHUDO� VWDWXWRU\� SURYLVLRQ� SURYLGLQJ� IRU� DQ� DZDUG� RI

FRXQVHO� IHHV� XQGHU� WKH� FLUFXPVWDQFHV� VHW� IRUWK� LQ� 6HFWLRQ� ����� RI� WKH

-XGLFLDO�&RGH�����3D�&�6���������


