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.�/�� DSSHDOV� IURP� DQ� RUGHU� HQWHUHG� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

0RQWJRPHU\�&RXQW\�GHQ\LQJ�KLV�PRWLRQ�WR�H[SXQJH�KLV�GRFNHW�UHFRUG�DIWHU�WKH

FRXUW� JUDQWHG� KLV� PRWLRQ� WR� GLVPLVV� D� 3URWHFWLRQ� IURP� $EXVH� SHWLWLRQ�� � :H

DIILUP�LQ�SDUW�DQG�UHYHUVH�LQ�SDUW�

2Q� 1RYHPEHU� ���� ������ 3�(�6�� ILOHG� D� ³3HWLWLRQ� IRU� 3URWHFWLRQ� IURP

$EXVH´�DJDLQVW�.�/����$�UHTXHVW�IRU�D�7HPSRUDU\�3URWHFWLRQ�IURP�$EXVH�2UGHU

                                               
��,Q�WKLV�SHWLWLRQ��3�(�6��DOOHJHG�WKH�IROORZLQJ�

'HIHQGDQW�KDV�EHHQ�VWDONLQJ�PH��DSSHDULQJ�DW�DQG�FDOOLQJ�P\�SODFH�RI�ZRUN
DV�UHFHQW�DV����������±�MXVW�ZDWFKHV��WKHQ�OHDYHV�±�OHDYHV�SKRQH�PHVVDJHV�LI�,
FDQQRW� DQVZHU� WKH� SKRQH� ±� KDV� VWDUWHG� FDOOLQJ� P\� IULHQGV� DV� ZHOO� DV� P\
HVWUDQJHG�KXVEDQG�

'HIHQGDQW�KDV�³FRXFKHG´�WKHVH�FRQYHUVDWLRQV�XQGHU�WKH�SUHWH[W�RI�WU\LQJ�WR
FROOHFW�PRQH\�RZHG�WR�KLP�±�WKHUH�LV�FXUUHQWO\�D�YROXQWDU\�ZDJH�DWWDFKPHQW�LQ
SODFH�

3OHDVH�QRWH�'HIHQGDQW�KDV�EHHQ�DGYLVHG�WKDW� LI� WKLV� µVWDONLQJ¶� FRQWLQXHG� ,
ZRXOG�UHTXHVW�D�SURWHFWLRQ�2UGHU���7KLV�KDV�EHHQ�RFFXUULQJ�IRU�TXLWH�VRPH�WLPH
QRZ�DQG�'HIHQGDQW�ZDV�DGYLVHG�RI�WKLV�VHYHUDO�WLPHV���,�GLG�PHHW�Z��'HIHQGDQW
WR�WU\�DQG�UHVROYH�PDWWHUV�UHFHQWO\��EXW�LW�GLG�QRW�ZRUN�RXW�
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ZDV�GHQLHG�RQ�WKH�VDPH�GD\�RI�ILOLQJ���$�KHDULQJ�RQ�WKH�SHWLWLRQ�ZDV�VFKHGXOHG

IRU� 1RYHPEHU� ���� ������ KRZHYHU� WKH� SDUWLHV� IDLOHG� WR� DSSHDU� DQG� QR� DFWLRQ

ZDV� WDNHQ� RQ� WKH� 3HWLWLRQ�� � 1RQHWKHOHVV�� D� FRXUW� UHFRUG� ZDV� FUHDWHG� RQ� WKH

SHWLWLRQ�DQG�WKH�FDVH�ZDV�GHVLJQDWHG�DV�³DFWLYH´�LQ�WKH�FRXUW�FRPSXWHU�V\VWHP�

2Q� 0DUFK� ��� ������ .�/�� ILOHG� D� ³0RWLRQ� WR� 'LVPLVV� DQG� ([SXQJH� WKH

5HFRUG�´��$W�D�KHDULQJ��EHIRUH�WKH�+RQRUDEOH�6��*HUDOG�&RUVR��.�/��FODLPHG�WKH

³DFWLYH´� FDVH� ZDV� GDPDJLQJ� WR� KLV� UHSXWDWLRQ� DV� D� FXVWRG\� HYDOXDWRU� DQG� D

JXDUGLDQ�DG� OLWHP�� �.�/�� FXUUHQWO\�KROGV� WKH�SRVLWLRQ� RI�'LUHFWRU� IRU� WKH�&KLOG

&XVWRG\�(YDOXDWLRQ�6HUYLFHV�RI�3KLODGHOSKLD��,QF���+LV�VSHFLDOW\�LV�LQ�LQWHUVWDWH

FKLOG�FXVWRG\�PDWWHUV�DQG�KH�LV�D�PHPEHU�RI�VHYHUDO�SURIHVVLRQDO�DQG�QDWLRQDO

RUJDQL]DWLRQV�UHODWLQJ�WR�WKLV�VXEMHFW���.�/��KDV�EHHQ�DSSRLQWHG�DV�JXDUGLDQ�DG

OLWHP� LQ� VHYHUDO� VWDWHV�� KH� KDV� WHVWLILHG� EHIRUH� VHYHUDO� OHJLVODWLYH� ERGLHV� RQ

FKLOG� FXVWRG\� LVVXHV� DQG� KH� KDV� JLYHQ� H[SHUW� WHVWLPRQ\� EHIRUH� D� QXPEHU� RI

VWDWH� FRXUWV�� � )XUWKHUPRUH�� KH�KDV�EHHQ�DSSURYHG�DV� D� FXVWRG\�PHGLDWRU� E\

VHYHUDO� VWDWH� FRXUWV�� � .�/�� VWDWHG� KLV� UHDVRQ� IRU� H[SXQJHPHQW� ZDV� WR� DYRLG

FRQWLQXHG�HPEDUUDVVPHQW�WKDW�WKH�FDVH�GHVLJQDWLRQ�PLJKW�FDXVH�KLP�DV�D�FKLOG

FXVWRG\�VSHFLDOLVW�

)ROORZLQJ� WKH� KHDULQJ�� DQ� 2UGHU� ZDV� HQWHUHG� RQ� 0DUFK� ���� �����

JUDQWLQJ�.�/�¶V�0RWLRQ�WR�'LVPLVV�DQG�GHQ\LQJ�WKH�0RWLRQ� WR�([SXQJH�� �.�/�¶V

³0RWLRQ� IRU� 5HFRQVLGHUDWLRQ� RI� 2UGHU� 'DWHG� 0DUFK� ���� ����´�ZDV� GHQLHG� E\

2UGHU�GDWHG�$SULO�����������7KLV�DSSHDO�IROORZHG�
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2Q�DSSHDO��.�/��UDLVHV�WKH�IROORZLQJ�LVVXHV�IRU�RXU�UHYLHZ��

����'LG�WKH�WULDO�FRXUW�HUU�LQ�LWV�RSLQLRQ�WKDW�WKHUH�LV�QR
VWDWXWRU\� DXWKRULW\� IRU� H[SXQJHPHQW� RI� D� 3URWHFWLRQ
IURP�$EXVH�UHFRUG"

����'LG� WKH� WULDO� FRXUW� HUU� E\�QRW� DFFHSWLQJ� RWKHU� FLYLO
H[SXQJHPHQW� FDVHV� DV� DXWKRULW\� WR� H[SXQJH� D
3URWHFWLRQ�IURP�$EXVH�UHFRUG"

����'LG� WKH� WULDO� FRXUW� DEXVH� LWV� GLVFUHWLRQ�E\�GHQ\LQJ
WKH�$SSHOODQW¶V�LQKHUHQW�ULJKW�WR�SURWHFW�KLV�UHSXWDWLRQ"

���� 'LG� WKH� WULDO� FRXUW� HUU� E\� QRW� H[SXQJLQJ� WKH
3URWHFWLRQ� IURP�$EXVH� UHFRUG� EHFDXVH� WKH� UHFRUG�ZDV
FUHDWHG�E\�GHQLDO�RI�GXH�SURFHVV"

���� 'LG� WKH� WULDO� FRXUW� HUU� E\� QRW� DGGXFLQJ� VXIILFLHQW
IDFWV� XSRQ� ZKLFK� WR� GHWHUPLQH� H[SXQJHPHQW� DV� DQ
DSSURSULDWH�UHPHG\"

)URP� WKH�RXWVHW��ZH�PXVW� QRWH� WKDW� WKH� OHDUQHG� -XGJH� &RUVR� FRUUHFWO\

GLVPLVVHG� 3�(�6�¶V� SHWLWLRQ� EURXJKW� XQGHU� WKH� 3URWHFWLRQ� )URP� $EXVH� $FW

�3)$$������3D�&�6�$���������HW�VHT���3XUVXDQW�WR�WKH�3)$$��RQFH�D�SHWLWLRQ�LV

ILOHG�D�KHDULQJ�VKDOO�EH�KHOG�ZLWKLQ����GD\V���+HDUG�Y��+HDUG������3D��6XSHU�

����� ���� $��G� ���� �������� � ,I� D� KHDULQJ� LV� QRW� KHOG�� D� WULDO� FRXUW� ODFNV

MXULVGLFWLRQ� WR� JUDQW� UHOLHI� WR� WKH� ILOLQJ� SDUW\�� � ,G�� DW� ����� ���� $��G� DW� ����

+HUH�� QR� KHDULQJ� ZDV� KHOG� ZLWKLQ� WKH� ���GD\� SHULRG� RI� OLPLWDWLRQV�� � -XGJH

                                               
�� $OWKRXJK� .�/�� RQO\� UDLVHG� WKUHH� LVVXHV� LQ� KLV� &RQFLVH� 6WDWHPHQW� RI� 0DWWHU
&RPSODLQHG�RI�RQ�$SSHDO�SXUVXDQW�WR�3D�5�$�3�������E���ZH�DOORZ�.�/��WR�SUHVHQW
DOO�ILYH�VLQFH�WKH\�HVVHQWLDOO\�RYHUODS�LQ�VXEMHFW�PDWWHU���:H�QRWH�WKDW�WKLV�GHIHFW
FRXOG�EH�FRQVLGHUHG�D�ZDLYHU�RI�KLV�FODLPV���3D�5�$�3�������E������3D�&�6�$���$V
RXU�DELOLW\� WR�PHDQLQJIXOO\� UHYLHZ�WKH� FODLPV� LV�QRW�KDPSHUHG�E\� WKH� RPLVVLRQ�
KRZHYHU��ZH�ZLOO�UHYLHZ�DOO�ILYH�FODLPV���6HH�&RPPRQZHDOWK�Y��6LOYHU������3D�
����� ���� $��G� ����� �������� � :H� DOVR� UHDUUDQJH� WKH� FODLPV� IRU� FODULW\� RI� RXU
DQDO\VLV�
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&RUVR��WKHUHIRUH��FRUUHFWO\�JUDQWHG�.�/�¶V�PRWLRQ�WR�GLVPLVV��WKH�WULDO�FRXUW�KDG

QR�MXULVGLFWLRQ�WR�JUDQW�UHOLHI���+HDUG��VXSUD�

2Q�DSSHDO��.�/��ILUVW�DOOHJHV�WKH�WULDO�FRXUW�HUUHG�LQ�ILQGLQJ�QR�VWDWXWRU\

DXWKRULW\� IRU� H[SXQJHPHQW� RI� D� 3URWHFWLRQ� )URP� $EXVH� UHFRUG�� � 6SHFLILFDOO\�

.�/�� FRQWHQGV� H[SXQJHPHQW� LV� LQFOXGHG� LQ� VHFWLRQ� ����� RI� WKH� 3)$$� DV� DQ

³2WKHU�5HPHG\�´��:H�GLVDJUHH�

,Q�3HQQV\OYDQLD��LW�LV�ZHOO�VHWWOHG�WKDW�D�FRXUW�PXVW�FRQVWUXH�WKH�ZRUGV�RI

D� VWDWXWH� DFFRUGLQJ� WR� WKHLU� SODLQ� PHDQLQJ�� � �� 3D�&�6�$�� �� �����D��

&RPPRQZHDOWK�Y��6WDQOH\�� ����3D������������ ����$��G�����������������

)LUHPDQ
V�)XQG� ,QV��&R�� Y��1DWLRQZLGH�0XWXDO� ,QV��&R��� ����3D��6XSHU�

����� ����� ���� $��G� ����� ���� �������� � :KHQ� WKH� ZRUGV� RI� D� VWDWXWH� DUH

XQDPELJXRXV��WKH\�DUH�QRW�WR�EH�GLVUHJDUGHG�XQGHU�WKH�SUHWH[W�RI�SXUVXLQJ�WKH

VSLULW� RI� WKH� VWDWXWH�� � �� 3D�&�6�$�� �� �����D���+HDUG��VXSUD�� � 7KHUHIRUH��ZH

PXVW�H[DPLQH�ZKHWKHU�WKLV�LVVXH�PD\�EH�UHVROYHG�E\�UHIHUHQFH�WR�WKH�H[SUHVV

ODQJXDJH�RI�WKH�3)$$�

7KH� FXUUHQW� YHUVLRQ� RI� WKH� 3)$$� EHDUV� QR� PHQWLRQ� RI� H[SXQJHPHQW

SURFHGXUHV���.�/��FRQWHQGV�H[SXQJHPHQW�LV�LQFOXGHG�LQ�VHFWLRQ������RI�WKH�3)$$

HQWLWOHG� ³3URFHGXUH� DQG� RWKHU� UHPHGLHV�´� � ��� 3D�&�6�$�� �� ������ � 6HFWLRQ� ����

VWDWHV�� ³8QOHVV� RWKHUZLVH� LQGLFDWHG� LQ� WKLV� FKDSWHU�� D� SURFHHGLQJ� XQGHU� WKLV

FKDSWHU� VKDOO� EH� LQ� DFFRUGDQFH� ZLWK� DSSOLFDEOH� JHQHUDO� UXOHV� DQG� VKDOO� EH� LQ

DGGLWLRQ�WR�DQ\�RWKHU�DYDLODEOH�FLYLO�RU�FULPLQDO�UHPHGLHV�´�����3D�&�6�$��������

:H�IDLO�WR�VHH�KRZ�VHFWLRQ�����¶V�³RWKHU�UHPHGLHV´�DSSO\�WR�WKH�SUHVHQW�VLWXDWLRQ�
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,Q� &LSROOD� Y�� &LSROOD�� ���� 3D�� 6XSHU�� ���� ���� $��G� ����� �������� RXU� FRXUW

VXPPDUL]HG�WKH�SXUSRVH�RI�WKH�3)$$�DV�IROORZV�

7KH�3URWHFWLRQ�)URP�$EXVH�$FW�LV�D�YDQJXDUG�PHDVXUH
GHDOLQJ�ZLWK�WKH�SUREOHPV�RI�ZLIH�DQG�FKLOG�DEXVH���,W�LV
GHVLJQHG� WR� SURWHFW� DJDLQVW� DEXVH� QRW� RQO\� EHWZHHQ
IDPLO\�RU�KRXVHKROG�PHPEHUV�ZKR�UHVLGH�WRJHWKHU��EXW
DOVR� EHWZHHQ� XQPDUULHG� SHUVRQV� OLYLQJ� WRJHWKHU�� � 7R
LQVWLWXWH�DQ�DFWLRQ��WKH�SODLQWLII�PXVW�ILOH�D�SHWLWLRQ�ZLWK
WKH� FRXUW� DOOHJLQJ� DEXVH� E\� WKH� GHIHQGDQW�� � ,I
HPHUJHQF\� UHOLHI� LV� QHHGHG�� WKH� FRXUW� PD\� HQWHU� D
WHPSRUDU\�� H[� SDUWH� RUGHU� WR� SURWHFW� WKH� SODLQWLII� RU
PLQRU� FKLOGUHQ� IURP� DEXVH�� � ,Q� DQ\� HYHQW�� D� KHDULQJ
PXVW� EH� KHOG� ZLWKLQ� WHQ� GD\V� DW� ZKLFK� WLPH� SODLQWLII
PXVW� SURYH� WKH� FKDUJHV�� � 7KH� FRXUW� LV� HPSRZHUHG� WR
JUDQW�EURDG�UHOLHI�WR�EULQJ�DERXW�D�FHVVDWLRQ�RI�DEXVH�
DQ� RUGHU� GLUHFWLQJ� GHIHQGDQW� WR� UHIUDLQ� IURP� DEXVLQJ
SODLQWLII� RU� WKH� FKLOGUHQ�� HYLFWLQJ� GHIHQGDQW� IURP� WKH
UHVLGHQFH� DQG� JUDQWLQJ� SRVVHVVLRQ� WR� SODLQWLII�
DZDUGLQJ� WHPSRUDU\� FXVWRG\� RI� DQG�RU� HVWDEOLVKLQJ
WHPSRUDU\�YLVLWDWLRQ�ULJKWV�ZLWK�UHJDUG�WR�FKLOGUHQ��DQG
GLUHFWLQJ� GHIHQGDQW� WR� SD\� VXSSRUW�� � $Q\� VXFK� RUGHU
HQWHUHG�VKDOO�KDYH�QR�HIIHFW�EH\RQG�RQH�\HDU���'LVWULFW
-XVWLFHV�DUH�DXWKRUL]HG� WR�JUDQW� UHOLHI� GXULQJ�ZHHNHQG
KRXUV�� � 'HIHQGDQW� PD\� EH� KHOG� LQ� LQGLUHFW� FULPLQDO
FRQWHPSW� IRU� YLRODWLQJ� WKH� RUGHU� DQG� PD\� EH
LPSULVRQHG�XS�WR�VL[�PRQWKV�RU�EH�ILQHG������������RU
ERWK���$Q�DUUHVW�IRU�YLRODWLRQ�RI�WKH�RUGHU�PD\�EH�PDGH
ZLWKRXW�D�ZDUUDQW�HYHQ�LI�WKH�YLRODWLRQ�LV�QRW�FRPPLWWHG
LQ�WKH�SUHVHQFH�RI�WKH�RIILFHU�

&LSROOD�� ���� 3D�� 6XSHU�� DW� ��� Q���� ���� $��G� DW� ����� Q��� ������� �FLWDWLRQV

RPLWWHG��� � *LYHQ� WKH� QDWXUH� DQG� FRQVWUXFWLRQ� RI� WKH� 3)$$�� ZH� UHDG� VHFWLRQ

�����DV� LW�SHUWDLQV� WR�D�SHWLWLRQHU�DQG� WKH� UHPHGLHV�DYDLODEOH� WR� WKDW� SHUVRQ

VHHNLQJ�SURWHFWLRQ���:H�GR�QRW� UHDG�VHFWLRQ������VR�EURDG�DV� WR� LQFOXGH� WKH

UHPHG\�RI�H[SXQJHPHQW�IRU�D�UHVSRQGHQW��
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.�/�� QH[W� DOOHJHV� WKH� WULDO� FRXUW� HUUHG� E\� QRW� DFFHSWLQJ� RWKHU� FLYLO

H[SXQJHPHQW� FDVHV� DV� DXWKRULW\� WR� H[SXQJH� D� 3)$$� UHFRUG�� � .�/�� DOVR

FRQWHQGV��LQ�KLV�WKLUG�LVVXH��WKDW�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�E\�GHQ\LQJ

.�/�� DQ� DGHTXDWH� RSSRUWXQLW\� WR� GHIHQG�DQG�SURWHFW� KLV� UHSXWDWLRQ�� �:H� ILQG

WKDW�WKH�WULDO�FRXUW�GLG�QRW�HUU�DV�D�PDWWHU�RI�ODZ�E\�QRW�DFFHSWLQJ�RWKHU�FLYLO

FDVHV�DV�DXWKRULW\�IRU�H[SXQJHPHQW����:H�DOVR�ILQG�WKH�WULDO�FRXUW�GLG�QRW�DEXVH

LWV� GLVFUHWLRQ� LQ� WKH� H[SXQJHPHQW� SURFHHGLQJV�� .�/�� ZDV� JLYHQ� DQ� DGHTXDWH

RSSRUWXQLW\� WR� GHIHQG� DQG� SURWHFW� KLV� UHSXWDWLRQ��� � :H� DUH�� KRZHYHU�

                                               
�� .�/�� FLWHV� WR� :ROIH� Y�� %HDO�� ���� 3D�� ����� ���� $��G� ����� �������� DQG
&RPPRQZHDOWK�Y��-�7�������3D��6XSHU�����������$��G�������������WR�VXSSRUW
WKH�DUJXPHQW�WKDW�WKH�WULDO�FRXUW�VKRXOG�KDYH�DFFHSWHG�WKHVH�FDVHV�DV�DXWKRULW\
WR�H[SXQJH�KLV�3)$$�UHFRUG���:H�FRQFOXGH�WKH�WULDO�FRXUW�GLG�QRW�HUU�DV�D�PDWWHU
RI� ODZ� LQ� QRW� DFFHSWLQJ� WKHVH� FDVHV� DV� DXWKRULW\� WR� H[SXQJH� KLV� 3)$$� UHFRUG�
-XGJH�&RUVR�ZDV�LQ�QR�ZD\�ERXQG�WR�DFFHSW�WKHVH�FDVHV�DV�DXWKRULW\�DV�WKH\�GR
QRW� VSHFLILFDOO\� UHODWH� WR� WKH� 3)$$�� � :H� GR�� KRZHYHU�� ILQG� WKHVH� FDVHV� WR� EH
SHUVXDVLYH�DXWKRULW\�WR�VXSSRUW�WKH�UHVXOW�ZH�UHDFK�WRGD\�

�� $Q� DEXVH� RI� GLVFUHWLRQ� UHTXLUHV� D� VKRZLQJ� RI� PDQLIHVW� XQUHDVRQDEOHQHVV�
SDUWLDOLW\��LOO�ZLOO��RU�VXFK�ODFN�RI�VXSSRUW�DV�WR�EH�FOHDUO\�HUURQHRXV�� �3DGHQ�Y�
%DNHU� &RQFUHWH� &RQVWUXFWLRQ�� ,QF��� ���� 3D�� ����� ����� ���� $��G� ����� ���
�������� �$EVHQW� WKLV� ILQGLQJ�� WKH�WULDO� FRXUW¶V� UXOLQJ�ZLOO�QRW�EH�RYHUWXUQHG�� �2Q
DSSHDO��.�/��FODLPV�KH�ZDV�QRW�JLYHQ�D�IXOO�RSSRUWXQLW\�WR�GHIHQG�KLV�UHSXWDWLRQ�
:H� GLVDJUHH�� � $V� WKH� WULDO� FRXUW� DSWO\� QRWHG�� .�/�� ZDV� SURYLGHG� DQ� DGHTXDWH
RSSRUWXQLW\�WR�SUHVHQW�WKH�EDVHV�RI�KLV�PRWLRQ�IRU�H[SXQJHPHQW���6XFFLQFWO\��.�/�
VWDWHG� KLV� UHDVRQ� IRU� VHHNLQJ� H[SXQJHPHQW� ZDV� WR� DYRLG� FRQWLQXHG
HPEDUUDVVPHQW��VLQFH�WKH�FDVH�ZDV�OLVWHG�DV�³DFWLYH´�LQ�WKH�FRXUW�FRPSXWHU��DQG
WR� SURWHFW� KLV� UHSXWDWLRQ� DV� D� FXVWRG\� HYDOXDWRU� DQG� D� JXDUGLDQ� DG� OLWHP� IRU
YDULRXV�FRXUW�V\VWHPV���:KHQ�DVNHG�E\�WKH�WULDO�FRXUW�IRU�DXWKRULW\�WR�JUDQW�WKH
H[SXQJHPHQW��.�/��UHSOLHG�WKDW�KH�KDG�UHVHDUFKHG�WKH�WRSLF��WKDW�WKHUH�ZHUH�QR
UHYLHZHG�FDVHV�RQ�SRLQW��WKDW�H[SXQJHPHQW�LV�XVXDOO\�UHVHUYHG�IRU�FULPLQDO�FDVHV�
DQG�WKDW�LW�LV�D�GLVFUHWLRQDU\�UHPHG\�

2Q�DSSHDO�.�/��FRQWHQGV�WKH�WULDO�FRXUW�OLPLWHG�WKH�WHVWLPRQ\�WR�WKH�ERXQGV
RI�WKH�KHDULQJ�RQ�WKH�PRWLRQ�WR�GLVPLVV�DQG�H[SXQJH���7KLV�LV�FRUUHFW��WKH�WULDO
FRXUW�ZRXOG�QRW�KDYH�KDG�MXULVGLFWLRQ�WR�KHDU�WKH�PHULWV�RI�WKH�SHWLWLRQ�DIWHU�WKH
���GD\�SHULRG�RI�OLPLWDWLRQV�KDG�SDVVHG���+HDUG��VXSUD�����3D�&�6�$�
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SHUVXDGHG�E\�.�/�¶V�SOHD�WR�H[WHQG�WKH�FRQFHSW�RI�H[SXQJHPHQW�WR�WKH�3)$$�LQ

OLPLWHG� FLUFXPVWDQFHV� ZKHUH� D� UHVSRQGHQW� VHHNV� WR� SURWHFW� KLV� RU� KHU

UHSXWDWLRQ�

$V�DXWKRULW\�IRU�KLV�DUJXPHQW��.�/��FLWHV�WR�:ROIH�Y��%HDO������3D������

����$��G��������������DQG�&RPPRQZHDOWK�Y��-�7�������3D��6XSHU����������

$��G���������������,Q�:ROIH��RXU�VXSUHPH�FRXUW�FRQFOXGHG�WKDW�D�SHUVRQ�ZKR

ZDV� XQODZIXOO\� FRPPLWWHG� WR� D� VWDWH� SV\FKLDWULF� KRVSLWDO� KDV� D� ULJKW� WR� WKH

GHVWUXFWLRQ� RI� KRVSLWDO� UHFRUGV� WKDW� ZHUH� FUHDWHG� DV� D� UHVXOW� RI� WKH� LOOHJDO

FRPPLWPHQW���7KH�FRXUW�VWDWHG�

7KH�3HQQV\OYDQLD�&RQVWLWXWLRQ�VSHFLILFDOO\�SURYLGHV�WKDW
�DOO� PHQ� �� �� �� KDYH� FHUWDLQ� LQKHUHQW� DQG� LQGHIHDVLEOH
ULJKWV��DPRQJ�ZKLFK�������>LV@�DFTXLULQJ��SRVVHVVLQJ��DQG
SURWHFWLQJ�������UHSXWDWLRQ��������&RQVW��DUW�����#�����:H
FDQQRW�LJQRUH�WKH�IDFW�WKDW�PDQ\�SHRSOH�LQ�RXU�VRFLHW\
YLHZ� PHQWDO� LOOQHVV� ZLWK� GLVGDLQ� DQG� DSSUHKHQVLRQ�
:H�� LQ� &RPPRQZHDOWK� H[� UHO�� 0DJD]LQHU� Y�
0DJD]LQHU������3D���������$��G�������������DSSURYHG
RI�WKH�FRQFHSW�RI�SURWHFWLQJ�WKH�UHSXWDWLRQ�RI�D�SHUVRQ
ZKR�ZDV�XQODZIXOO\�WKUXVW�LQWR�WKH�FULPLQDO�SURFHVV�E\
VDQFWLRQLQJ� WKH� H[SXQJHPHQW� RI� KLV� FULPLQDO� UHFRUG�
:H�VKRXOG�QRW�GR� OHVV� IRU� DSSHOODQW�� �7KH�FRQWLQXHG
H[LVWHQFH�RI�WKH�KRVSLWDO�UHFRUGV�SRVH�D�WKUHDW�WR
DSSHOODQW
V�UHSXWDWLRQ�

:ROIH������3D����������������$��G��������������������HPSKDVLV�DGGHG��

                                                                                                                                                                
���������.�/��FODLPV�WKDW�E\�OLPLWLQJ�WKH�KHDULQJ�KH�ZDV�QHYHU�JLYHQ�D�FKDQFH�WR
GLVSXWH�WKH�PHULWV�RI�WKH�SHWLWLRQ���:KLOH�ZH�DJUHH�ZLWK�WKLV�FRQWHQWLRQ��ZH�IDLO�WR
VHH� WKH� HIIHFW� WKLV� GHWHUPLQDWLRQ�ZRXOG� KDYH� XSRQ� WKH� SUHVHQW� FDVH�� � %HFDXVH
QHLWKHU�SDUW\�DSSHDUHG�DW�WKH�RULJLQDO�VFKHGXOHG�KHDULQJ��QR�DFWLRQ�ZDV�WDNHQ�RQ
WKH�SHWLWLRQ���.�/��DOOHJHG�DW�WKH�GLVPLVVDO�SURFHHGLQJ�WKDW�WKH�FDVH�ZDV�OLVWHG�DV
³DFWLYH´�DQG�WKLV�ZDV�HPEDUUDVVLQJ�WR�KLV�UHSXWDWLRQ���7KH�WULDO�FRXUW�QRWHG�LW�GLG
QRW�EHOLHYH�LW�KDG�WKH�DXWKRULW\�WR�H[SXQJH�WKH�3)$$�UHFRUG���7KLV�LV�WKH�LVVXH�ZH
VHHN�WR�DGGUHVV�RQ�DSSHDO�
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7KH� FRXUW� IRXQG� WKDW� WKH� DSSHOODQW� LQ� :ROIH� ZDV� HQWLWOHG� WR� D� FOHDQ� DQG

XQVXOOLHG�UHFRUG�DQG�RUGHUHG�WKH�H[SXQJHPHQW�RI�DOO�UHFRUGV�SHUWDLQLQJ�WR�WKH

FRPPLWPHQW���,G�

6LPLODUO\�� LQ� -�7��� RXU� FRXUW� RUGHUHG� WKDW� FRXUW� UHFRUGV� RI� SV\FKLDWULF

FRPPLWPHQW�VKRXOG�EH�H[SXQJHG�DIWHU�WKH�WULDO� FRXUW� FRQFOXGHG� WKDW� LWV�SULRU

FRPPLWPHQW�RUGHU�ZDV�QXOO�DQG�YRLG�DV�KDYLQJ�QRW�EHHQ�HQWHUHG�LQ�FRPSOLDQFH

ZLWK�WKH�'XH�3URFHVV�&ODXVH�RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�DQG�WKH�0HQWDO

+HDOWK�DQG�0HQWDO�5HWDUGDWLRQ�$FW�RI����������3�6����������VLQFH� UHSHDOHG��

-�7�������3D��6XSHU�����������$��G���������������,Q�-�7���WKH�FRXUW�VSHFLILFDOO\

DGGUHVVHG�WKH�LVVXH�RI�FRXUW�UHFRUGV�

7R� EH� VXUH�� WKH� TXHVWLRQ� RI� H[SXQJHPHQW� RI� FRXUW
UHFRUGV�DULVLQJ�IURP�DQ�LOOHJDO�FRPPLWPHQW�ZDV�QRW�DW
LVVXH� LQ� :ROIH� VLPSO\� EHFDXVH� WKH� ORZHU� FRXUW
V
GHFLVLRQ� WR� RUGHU� VXFK� UHOLHI� ZDV� QRW� FKDOOHQJHG�
+RZHYHU� ZH� WKLQN� LW� FOHDU� WKDW� WKH� &RXUW
V� UHDVRQLQJ
UHJDUGLQJ�GHVWUXFWLRQ�RI�WKH�KRVSLWDO�UHFRUGV�LV�HTXDOO\
DSSOLFDEOH� WR�WKH� LVVXH�VXE� MXGLFH�� �%H� WKH\�KRVSLWDO
UHFRUGV� RU� FRXUW� UHFRUGV�� WKH� GLVSRVLWLYH� IDFW� LV
WKDW� WKH\� RULJLQDWHG� DV� D� UHVXOW� RI� DQ� LOOHJDO
SURFHHGLQJ� VXEVHTXHQWO\� GHFODUHG�QXOO� DQG� YRLG�
DQG��LQ�HLWKHU�FDVH��WKHLU��FRQWLQXHG�H[LVWHQFH������
SRVH� D� WKUHDW� WR� DSSHOODQW
V� UHSXWDWLRQ��� ,G�
8QGHU�VXFK�FLUFXPVWDQFHV��DQG�LQ�WKH�DEVHQFH�RI
DQ\�FRPSHOOLQJ�UHDVRQ�WR�WKH�FRQWUDU\�RIIHUHG�E\
WKH� &RPPRQZHDOWK�� MXVWLFH� GHPDQGV� WKDW
DSSHOODQW� EH� UHWXUQHG� WR� D� SRVLWLRQ� DV� QHDU� DV
SRVVLEOH� DV� WKDW� ZKLFK� VKH� HQMR\HG� SULRU� WR� WKH
LOOHJDO�FRPPLWPHQW��QDPHO\��DQ�XQVXOOLHG�UHFRUG�
6HH� %LOLFN� Y�� 'XGOH\�� ���� )�� 6XSS�� ���� �6�'�1�<�
��������8QLWHG�6WDWHV�Y��0F/HRG������)��G�������WK
&LU��������
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-�7�������3D��6XSHU�������������������$��G�����������������������HPSKDVLV

DGGHG��

:H�GUDZ�DQ�DQDORJ\�EHWZHHQ�WKH�FLUFXPVWDQFHV�RI�:ROIH�DQG�-�7��DQG

WKH� SUHVHQW� FDVH�� � )RU� ZKDWHYHU� UHDVRQ�� DIWHU� 3�(�6�¶V� SHWLWLRQ� ZDV� ILOHG�� QR

DFWLRQ�ZDV�WDNHQ���8QIRUWXQDWHO\�LQ�WKLV�FDVH��D�FRXUW�UHFRUG�ZDV�FUHDWHG�ZLWK

.�/�¶V�QDPH�DSSHDULQJ�WKHUHLQ���.�/��YHKHPHQWO\�FODLPV�WKLV�UHFRUG�LV�GDPDJLQJ

WR�KLV� UHSXWDWLRQ� DV� D� VSHFLDOLVW� LQ� LQWHUVWDWH� FKLOG� FXVWRG\�� �:H� DJUHH�� � 7KH

FRXUW� UHFRUG� LV� DYDLODEOH� WR� DQ\RQH� ZKR� LQTXLUHV� DW� WKH� 0RQWJRPHU\� &RXQW\

&RXUW� +RXVH� RU� RWKHU� VXFK� ORFDWLRQV� ZLWK� OLNH� FRPSXWHU� IDFLOLWLHV�� � $V� D

VSHFLDOLVW�LQ�FKLOG�FXVWRG\�PDWWHUV��WKLV�HQWU\�FRXOG�KDYH�VHULRXV�UHSHUFXVVLRQV

XSRQ� .�/�¶V� UHSXWDWLRQ� DQG� OLYHOLKRRG�� � 6KRXOG� KH� HYHU� EH� FDOOHG� XSRQ� DV� DQ

H[SHUW�ZLWQHVV��WKLV�HQWU\�FRXOG�VHULRXVO\�DIIHFW�KLV�FUHGLELOLW\�

0XFK�OLNH�SV\FKLDWULF�FRPPLWPHQWV��DEXVH�DFWLRQV�DUH�QRW�WDNHQ�OLJKWO\�LQ

RXU� &RPPRQZHDOWK�� HYHQ� ZKHQ� VXFK� SHWLWLRQV� DUH� GLVPLVVHG�

&RPPRQZHDOWK� Y�� 0DMHHG�� ���� 3D�� ���� ���� Q���� ���� $��G� ����� ���� Q��

��������³$�YLRODWLRQ�RI�D�3)$�>RUGHU@�LV�D�YLRODWLRQ��RI�WKH�ODZ��D�SXEOLF�ZURQJ�

SXQLVKDEOH�E\�D�ILQH��LPSULVRQPHQW��RU�ERWK�´����6HH�DOVR����3D�&�6�$���������

&RPPRQZHDOWK�Y��$LNLQV������3D��6XSHU����������$��G�������������%HFN��-��

GLVVHQWLQJ����)URP�WKLV�UHFRUG��D�JXLOW\�LQIHUHQFH�LV�WRR�HDVLO\�UHDFKHG���:H�ILQG

QR�FRPSHOOLQJ�UHDVRQV�WR�DOORZ�WKLV�GLVPLVVHG�SHWLWLRQ�UHFRUG�WR�VWDQG�� �$V�LQ

-�7���MXVWLFH�GHPDQGV�WKDW�.�/��EH�UHWXUQHG�WR�D�SRVLWLRQ�DV�QHDU�DV�SRVVLEOH�DV

WKDW�ZKLFK�KH�HQMR\HG�SULRU�WR�WKH�ILOLQJ�RI�WKH�SHWLWLRQ��QDPHO\��DQ�XQVXOOLHG
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UHFRUG�� � 6HH� -�7��� VXSUD�� � .�/�� PXVW� EH� DIIRUGHG� WKH� ULJKW� WR� SURWHFW� KLV

UHSXWDWLRQ�DV�JXDUDQWHHG�E\�RXU�6WDWH�&RQVWLWXWLRQ���6HH�:ROIH��VXSUD���7KH

FRQWLQXHG� H[LVWHQFH� RI� WKH� FRXUW� UHFRUGV� SRVH� D� VLJQLILFDQW� WKUHDW� WR� .�/�¶V

UHSXWDWLRQ�� � ,G�� � $V� VXFK�� ZH� ILQG� WKDW� .�/�� LV� HQWLWOHG� WR� WKH� UHPHG\� RI

H[SXQJHPHQW�LQ�WKLV�LQVWDQFH���,G�

$GGLWLRQDOO\��ZHUH�ZH�WR�DOORZ�.�/�¶V�UHFRUG�WR�VWDQG��VXFK�D�UHVXOW�ZRXOG

EH�IUDXJKW�ZLWK�SHULO���7KH�3)$$�ZRXOG�LQVWDQWO\�EH�FRQYHUWHG�LQWR�D�OHJLWLPDWH

RSSRUWXQLW\� IRU�EODFNPDLO�� �$�SHWLWLRQHU� FRXOG� WKUHDWHQ�DQ\�SDUWQHU� RU� IRUPHU

LQWLPDWH�SDUWQHU�E\�ILOLQJ�D�SHWLWLRQ�DQG�WKHQ�IDLO�WR� IROORZ�XS�RQ�WKH�SHWLWLRQ�

NQRZLQJ�WKDW�LQ�GRLQJ�VR��D�FRXUW�UHFRUG�ZRXOG�EH�NHSW�DV�D�VRUW�RI�EHKDYLRUDO

³FKHFN�´��7R�DOORZ�VXFK�D�UHVXOW�ZRXOG�FRPSOHWHO\�WKZDUW�WKH�XQGHUO\LQJ�JRDOV

RI�WKH�3)$$�±�QDPHO\��WR�SURWHFW�VSRXVHV��LQWLPDWH�SDUWQHUV��DQG�FKLOGUHQ�IURP

LPPLQHQW�SK\VLFDO�DEXVH���&LSROOD��VXSUD�

:H�DUH�IXUWKHU�SHUVXDGHG�E\�D�VLPLODU�VLWXDWLRQ�FLWHG�E\�.�/��XQGHU�WKH

&KLOG�3URWHFWLYH�6HUYLFHV�/DZ��&36/������3D�&�6�$���������HW�VHT���8QGHU�WKH

&36/��WKH�/HJLVODWXUH�KDV�PDQGDWHG�WKDW�VKRXOG�D� UHSRUW�RI� FKLOG�DEXVH�\LHOG

QR�GHWHUPLQDWLRQ�ZLWKLQ����GD\V��WKH�UHSRUW�VKDOO�EH�FRQVLGHUHG�DQ�XQIRXQGHG

UHSRUW�� DQG� DOO� LQIRUPDWLRQ� LGHQWLI\LQJ� WKH� VXEMHFWV� RI� WKH� UHSRUW� VKDOO� EH

H[SXQJHG�ZLWKLQ����PRQWKV������3D�&�6�$���������E����$�SDUDOOHO�PD\�EH�GUDZQ

LQ� WKH�SUHVHQW� FDVH�� � $V�ZH� KDYH�QRWHG�� DIWHU� 3�(�6�¶V� SHWLWLRQ�ZDV� ILOHG�� QR

DFWLRQ�ZDV�WDNHQ��\HW�WKH�UHFRUG�UHPDLQHG�LQ�WKH�FRXUW�FRPSXWHUV���8QGHU�WKH

3)$$�� RQFH� WKH� ���GD\� SHULRG� RI� OLPLWDWLRQV� SDVVHV� ZLWKLQ� ZKLFK� WR� KROG� DQ
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DEXVH�KHDULQJ��WKH�WULDO�FRXUW�ODFNV�MXULVGLFWLRQ�WR�JUDQW�UHOLHI�WR�D�ILOLQJ�SDUW\�

+HDUG��VXSUD���7KLV�VLWXDWLRQ�LV�VLPLODU�WR�D�FKLOG�DEXVH�UHSRUW�WKDW�\LHOGV�QR

GHWHUPLQDWLRQ�ZLWKLQ����GD\V���:H�ILQG�WKLV�H[DPSOH�SHUVXDVLYH�LQ�UHDFKLQJ�WKH

FRQFOXVLRQ�WKDW�WKH�XQGHUO\LQJ�IDFWV�RI� WKLV�FDVH�ZDUUDQW� WKH�H[SXQJHPHQW�RI

.�/�¶V�3)$$�DQG�DOO�FRXUW�UHODWHG�UHFRUGV�ZKHUH�QR�IDFWV�ZHUH�EURXJKW�IRUWK�WR

VXEVWDQWLDWH�D�ILQGLQJ�RI�DEXVH�

7KLV� FRXUW� LV� DOVR� SHUVXDGHG� E\� D� SDUDOOHO� VLWXDWLRQ� GHULYHG� IURP� WKH

VWDWXWRU\� FULPLQDO� SURFHVV� RI� H[SXQJHPHQW� LQ� ��� 3D�&�6�$�� �� ������ � 6HFWLRQ

�����D��VWDWHV�

�D� 6SHFLILF� SURFHHGLQJV��&ULPLQDO� KLVWRU\� UHFRUG
LQIRUPDWLRQ� VKDOO� EH� H[SXQJHG� LQ� D� VSHFLILF
FULPLQDO�SURFHHGLQJ�ZKHQ�
���� QR� GLVSRVLWLRQ� KDV� EHHQ� UHFHLYHG� RU�� XSRQ

UHTXHVW� IRU�FULPLQDO�KLVWRU\�LQIRUPDWLRQ��QR�GLVSRVLWLRQ
KDV�EHHQ� UHFRUGHG� LQ�WKH� UHSRVLWRU\�ZLWKLQ����PRQWKV
DIWHU� WKH� GDWH� RI� DUUHVW� DQG� WKH� FRXUW� RI� SURSHU
MXULVGLFWLRQ� FHUWLILHV� WR� WKH� GLUHFWRU� RI� WKH� UHSRVLWRU\
WKDW� QR� GLVSRVLWLRQ� LV� DYDLODEOH� DQG� QR� DFWLRQ� LV
SHQGLQJ�

���3D�&�6�$����������D�����

8QGHU�WKLV�VWDWXWH��LI�DQ�LQGLYLGXDO�LV�DUUHVWHG��DQG��IRU�ZKDWHYHU�UHDVRQ�

QR� IXUWKHU� DFWLRQ� LV� WDNHQ� ZLWKLQ� ��� PRQWKV�� WKH� FULPLQDO� KLVWRU\� UHFRUG

LQIRUPDWLRQ�VKDOO�EH�H[SXQJHG������3D�&�6�$���������D������HPSKDVLV�DGGHG��

6LPLODUO\��RQFH�3�(�6�¶V�SHWLWLRQ�ZDV�ILOHG��QR�DFWLRQ�ZDV�WDNHQ�ZLWKLQ� WKH����

GD\� SHULRG� UHTXLUHG� E\� WKH� 3)$$�� � $W� WKLV� SRLQW� LQ� WLPH�� LW� ZDV� FOHDU� QR

GLVSRVLWLRQ� ZDV� DYDLODEOH� IRU� WKH� FDVH�� VDYH� IRU� WKH� JUDQWLQJ� RI� D� GLVPLVVDO�

+HDUG�� VXSUD�� � %HFDXVH� RI� WKLV� IDFW�� WKH� UDWLRQDOH� RI� VHFWLRQ� ����� DSSOLHV�
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RQFH�LW�ZDV�FOHDU�WKDW�QR�GLVSRVLWLRQ�RI�3�(�6�¶V�3)$$�SHWLWLRQ�ZDV�SRVVLEOH��.�/�

ZDV�HQWLWOHG�WR�H[SXQJHPHQW�RI�KLV�UHFRUG�

7KLV� FRXUW� DOVR� ILQGV� LQVWUXFWLYH� WKH� IDFWRUV� D� FRXUW� PXVW� FRQVLGHU

UHJDUGLQJ� WKH�H[SXQJHPHQW�SURFHVV�RI�D�FULPLQDO�DUUHVW� UHFRUG�� �:KHQ� IDFHG

ZLWK�D�UHTXHVW�IRU�H[SXQJHPHQW�RI�DQ�DUUHVW�UHFRUG��D�FRXUW�PXVW�EDODQFH�WKH

LQGLYLGXDO¶V� ULJKW� WR� EH� IUHH� IURP� WKH� KDUP� DWWHQGDQW� WR�PDLQWHQDQFH� RI� WKH

DUUHVW�UHFRUG�DJDLQVW�WKH�&RPPRQZHDOWK¶V�LQWHUHVW�LQ�SUHVHUYLQJ�VXFK�UHFRUGV�

&RPPRQZHDOWK� Y�� %XWOHU�� ���� 3D�� 6XSHU�� ����� ���� $��G�� ���� �������

$OWKRXJK�.�/�¶V�UHFRUG�KHUH�LV�QRW�DQ�DUUHVW�UHFRUG��LW��QRQHWKHOHVV��FDUULHV�ZLWK

LW� WKH� SRWHQWLDO� VWLJPDV� DVVRFLDWHG� ZLWK� VXFK� D� UHFRUG�� � 7KH� QHJDWLYH� VRFLDO

FRQQRWDWLRQV� WKDW� DWWDFK� WR� WKH� 3)$$� DUH� WRR� JUHDW� WR� DOORZ� .�/�¶V� UHFRUG� WR

UHPDLQ�LQWDFW�� � ,Q�FRPSDULVRQ��3�(�6��SXWV� IRUWK�QR�UHDVRQV�LQ�KHU�EULHI�DV� WR

ZK\� VXFK� D� UHFRUG� VKRXOG� EH� PDLQWDLQHG�� � $W� WKH� GLVPLVVDO� KHDULQJ�� 3�(�6�

VWDWHG�WKDW�VKH�RSSRVHG�H[SXQJHPHQW�RI�WKH� UHFRUG�DQG�ZDQWHG� WR�NHHS�WKH

HQWU\�DV�D�³FKHFN´�RQ�.�/���7KLV�LV�H[DFWO\�WKH�W\SH�RI�VLWXDWLRQ�WKLV�FRXUW�VHHNV

WR�DYRLG�LQ�WKH�SUHVHQW�KROGLQJ���7KH�3)$$�LV�QRW�WR�EH�XVHG�DV�D�PDQLSXODWLYH

WRRO�� � $FFRUGLQJO\�� ZH� ILQG� .�/�¶V� VLWXDWLRQ� ZDUUDQWV� WKH� H[SXQJHPHQW� RI� KLV

UHFRUG�GXH�WR�WKH�SRWHQWLDO�KDUP�LW�PD\�FDXVH�WR�KLV�UHSXWDWLRQ�DQG�OLYHOLKRRG

DV�D�FKLOG�FXVWRG\�VSHFLDOLVW�DV�ZHOO�DV�3�(�6�¶V�FRPSOHWH�IDLOXUH�WR�SXUVXH�KHU

DEXVH�SHWLWLRQ�
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)RU� WKH� IRUHJRLQJ� UHDVRQV�� ZH� KHUHE\� RUGHU� WKDW� DOO� GRFXPHQWV� DQG

FRPSXWHU�ILOHV�LGHQWLI\LQJ�WKLV�PDWWHU�LQYROYLQJ�.�/��EH�H[SXQJHG���%HFDXVH�RI

WKH�SUHVHQW�KROGLQJ��ZH�QHHG�QRW�DGGUHVV�.�/�¶V�ILQDO�FODLPV�RQ�DSSHDO�

2UGHU�DIILUPHG�LQ�SDUW�DQG�UHYHUVHG�LQ�SDUW���-XULVGLFWLRQ�UHOLQTXLVKHG�


