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��� 5REHUW�1H\��1H\��DSSHDOV�IURP�WKH�RUGHU�RI�WKH�&RXUW�RI�&RPPRQ�3OHDV

RI�%XFNV�&RXQW\�JUDQWLQJ�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�$SSHOOHHV�/DZUHQFH�6�

$[HOURG��0�'���$[HOURG��DQG�0HGWR[�/DERUDWRULHV��,QF���0HGWR[�����:H�DIILUP�

��� 2Q�-XO\�����������5REHUW�1H\�ILOHG�D�QHJOLJHQFH�DFWLRQ�DJDLQVW�$SSHOOHHV

$[HOURG�DQG�0HGWR[���$[HOURG�DQG�0HGWR[�KDG�EHHQ�KLUHG�E\�1H\¶V�SURVSHFWLYH

HPSOR\HU�� 6XONDWURQLF� &KHPLFDO�� ,QF�� �6XONDWURQLF��� WR� SHUIRUP� SUH�

HPSOR\PHQW� GUXJ� VFUHHQLQJ� RQ� 1H\¶V� XULQH� VDPSOHV�� � :KLOH� 1H\� KDG� EHHQ

RIIHUHG�D� MRE�DW�6XONDWURQLF�� WKH�HPSOR\HU� UHTXLUHG�GUXJ� VFUHHQLQJ�DV� D� ILQDO

VWDJH� LQ� WKH� HPSOR\PHQW�KLULQJ� SURFHVV�� � :KHQ� 1H\¶V� XULQH� VDPSOHV� WHVWHG

SRVLWLYH�IRU�EDUELWXUDWHV��KLV�DSSOLFDWLRQ�IRU�HPSOR\PHQW�ZDV�GHQLHG�

                                        
��7KLV�RUGHU�LV�ILQDO�DQG�DSSHDODEOH�DV�LW�GLVSRVHV�RI�DOO�FODLPV�DQG�DOO�SDUWLHV�
3D�5�$�3������E���6ZHHQHU�Y��)LUVW�%DSWLVW�&KXUFK�RI�(PSRULXP������3D�
���������$��G������������
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��� ,Q� KLV� FRPSODLQW�� 1H\� DOOHJHV� WKDW� $SSHOOHHV� QHJOLJHQWO\� SHUIRUPHG� WKH

GUXJ� VFUHHQLQJ� WHVWV��� KH� DVVHUWV� WKDW� KH� KDG� QHYHU� LQJHVWHG� DQ\� LOOHJDO

VXEVWDQFHV��PDNLQJ�LW�LPSRVVLEOH�WR�WHVW�³SRVLWLYHO\�´��1H\�DOVR�FODLPV�WKDW�WKH

$SSHOOHHV¶� QHJOLJHQFH� SUHFOXGHG� KLP� IURP� REWDLQLQJ� HPSOR\PHQW� DW� D

VLJQLILFDQWO\�KLJKHU� VDODU\� DW� 6XONDWURQLF� WKDQ� KLV� SUHVHQW� MRE�� � $[HOURG� ILOHG

SUHOLPLQDU\�REMHFWLRQV�WR�WKH�FRPSODLQW�WKDW�ZHUH�GHQLHG�E\�WKH�WULDO�FRXUW�

��� $SSHOOHHV�ILOHG�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�DOOHJLQJ�WKDW�WKH\�GLG�QRW

RZH�1H\� D� GXW\� VLQFH� WKH\� KDG� EHHQ� KLUHG� E\� 6XONDWURQLF�� D� WKLUG� SDUW\�� WR

SHUIRUP�WKH�GUXJ�VFUHHQLQJ� WHVWV�� �2Q�0D\����� ������ WKH� WULDO� FRXUW� JUDQWHG

VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�$SSHOOHHV���1H\�ILOHG�D�WLPHO\�QRWLFH�RI�DSSHDO

IURP�WKLV�RUGHU���2Q�DSSHDO��KH�SUHVHQWV�WKH�IROORZLQJ�LVVXH�IRU�RXU�UHYLHZ�

:KHUH� D� SURVSHFWLYH� HPSOR\HH� LV� GDPDJHG� E\� WKH� LPSURSHU
ODEHOLQJ�DQG� WHVWLQJ�RI�D�XULQH� VDPSOH� DQG� WKH� UHVXOWV� LPSURSHUO\
UHFRUGHG� GHQ\� KLP� WKH� RIIHUHG� HPSOR\PHQW� SRVLWLRQ�� VKRXOG� QRW
WKRVH� QHJOLJHQW� SDUWLHV� UHVSRQVLEOH� EH� OLDEOH� WR� WKH� SURVSHFWLYH
HPSOR\HH�IRU�WKHLU�QHJOLJHQFH"

��� 2XU�VWDQGDUG�RI�UHYLHZ�LQ�FDVHV�RI�VXPPDU\�MXGJPHQW�LV�ZHOO�VHWWOHG���7KLV

FRXUW�ZLOO�RQO\�UHYHUVH�WKH�WULDO�FRXUW¶V�HQWU\�RI�VXPPDU\�MXGJPHQW�ZKHUH�WKHUH

ZDV�DQ�DEXVH�RI�GLVFUHWLRQ�RU�DQ�HUURU�RI�ODZ���0HUULZHDWKHU�Y��3KLODGHOSKLD

1HZVSDSHUV��,QF�������$��G�����������3D��6XSHU����������6XPPDU\�MXGJPHQW

LV�SURSHU�ZKHQ�WKH�SOHDGLQJV��GHSRVLWLRQV��DQVZHUV�WR�LQWHUURJDWRULHV��DGPLVVLRQV

RQ�ILOH��DQG�DIILGDYLWV�GHPRQVWUDWH�WKDW�WKHUH�H[LVWV�QR�JHQXLQH�LVVXH�RI�PDWHULDO

IDFW�DQG�WKH�PRYLQJ�SDUW\�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ���3D�5�&�3�

                                        
�� 6SHFLILFDOO\��1H\¶V� FRPSODLQW� DOOHJHV� WKDW� WKH� $SSHOOHHV� FRPPLWWHG� DQ� HUURU



-��$��������

�����

�����������3D�&�6�$���,Q�GHWHUPLQLQJ�ZKHWKHU�WR�JUDQW�VXPPDU\�MXGJPHQW�D�WULDO

FRXUW�PXVW�UHVROYH�DOO�GRXEWV�DJDLQVW�WKH�PRYLQJ�SDUW\�DQG�H[DPLQH�WKH�UHFRUG�LQ

D�OLJKW�PRVW� IDYRUDEOH�WR� WKH�QRQ�PRYLQJ�SDUW\�� �,G�� �6XPPDU\� MXGJPHQW�PD\

RQO\�EH�JUDQWHG�LQ�FDVHV�ZKHUH�LW�LV�FOHDU�DQG�IUHH�IURP�GRXEW�WKH�PRYLQJ�SDUW\�LV

HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ���,G�

��� 1H\�FODLPV�WKDW�DV�D�PDWWHU�RI�SXEOLF�SROLF\�$SSHOOHHV�RZHG�KLP�D�GXW\�RI

FDUH�LQ�KDQGOLQJ�KLV�XULQH�VDPSOH�DQG�UHDGLQJ�WKH�UHVXOWV�RI�WKH�WHVW���6SHFLILFDOO\�

1H\�DVVHUWV�WKDW�DV�D�UHVXOW�RI�$SSHOOHHV¶�QHJOLJHQFH�KH�ZDV�GHQLHG�HPSOR\PHQW

DW� 6XONDWURQLF� DQG� ZLOO� EH� GHWULPHQWDOO\� DIIHFWHG� LQ� KLV� SXUVXLW� RI� IXWXUH

HPSOR\PHQW�

��� 7R�HVWDEOLVK�D�YLDEOH�FDXVH�RI�DFWLRQ�LQ�QHJOLJHQFH��WKH�SOHDGHU�PXVW�DYHU�LQ

KLV�FRPSODLQW�WKH�IROORZLQJ�HOHPHQWV�

�� �$�GXW\��RU�REOLJDWLRQ��UHFRJQL]HG�E\�WKH�ODZ��UHTXLULQJ�WKH
DFWRU�WR�FRQIRUP�WR�D�FHUWDLQ�VWDQGDUG�RI�FRQGXFW��IRU�WKH
SURWHFWLRQ�RI�RWKHUV�DJDLQVW�XQUHDVRQDEOH�ULVNV�

�� $�IDLOXUH�RQ�WKH�SHUVRQ¶V�SDUW�WR�FRQIRUP�WR�WKH�VWDQGDUG
UHTXLUHG���D�EUHDFK�RI�WKH�GXW\�

�� $�UHDVRQDEO\�FORVH�FDXVDO�FRQQHFWLRQ�EHWZHHQ�WKH�FRQGXFW
DQG�WKH�UHVXOWLQJ�LQMXU\�

�� $FWXDO�ORVV�RU�GDPDJH�UHVXOWLQJ�WR�WKH�LQWHUHVW�RI�DQRWKHU�

)HUU\�Y��)LVKHU������$��G�����������3D��6XSHU���������FLWLQJ�3URVVHU�	�.HHWRQ

RQ�7RUWV���������WK�HG����������6HH�DOVR�-�(�-��Y��7UL�&RXQW\�%LJ�%URWKHUV�%LJ

6LVWHUV�� ,QF��� ���� $��G� ���� �3D�� 6XSHU�� ������ �WKH� HOHPHQWV� IRU� D� FDXVH� RI

                                                                                                                                      
³LQ�HLWKHU�WKH�GUDZLQJ�RU�FROOHFWLQJ��RU�WKH�UHDGLQJ´�RI�WKH�VDPSOH�
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DFWLRQ� EDVHG� RQ� QHJOLJHQFH� DUH� D� GXW\�� D� EUHDFK� RI� WKDW� GXW\�� D� FDXVDO

UHODWLRQVKLS� EHWZHHQ� WKH� EUHDFK� DQG� WKH� UHVXOWLQJ� LQMXU\�� DQG� DQ� DFWXDO� ORVV��

0RUHRYHU��³WKH�PHUH�KDSSHQLQJ�RI�DQ�DFFLGHQW�GRHV�QRW�HQWLWOH�WKH�LQMXUHG�SHUVRQ

WR� D� YHUGLFW�� >D@� SODLQWLII�PXVW� VKRZ� WKDW� GHIHQGDQW� RZHG�KLP�D� GXW\� DQG� WKDW

GXW\�ZDV�EUHDFKHG�´��(QJHO�Y��3DUNZD\�&R�������3D�������BBB������$��G�����

�����������

��� :KHUH� D� WKLUG� SDUW\�KDV� VSRQVRUHG� D�PHGLFDO� H[DPLQDWLRQ� RI� D� SHUVRQ

DQG� WKH� SHUVRQ� ODWHU� DOOHJHV� QHJOLJHQFH� RQ� WKH� SDUW� RI� WKH� SK\VLFLDQ� ZKR

SHUIRUPHG�WKH�H[DPLQDWLRQ��WKDW�SHUVRQ�FDQQRW�VXFFHHG�RQ�D�QHJOLJHQFH�FDXVH

RI�DFWLRQ���7RPNR�Y��0DUNV������$��G������3D��6XSHU����������,Q�7RPNR��RXU

FRXUW� KHOG� WKDW� ZKHUH� WKHUH� LV� QR� WKHUDSHXWLF� SXUSRVH� IRU� PHGLFDO� VHUYLFHV

SURYLGHG�DQG�QR�HYLGHQFH�RI�D�UHVXOWLQJ�SURIHVVLRQDO�UHODWLRQVKLS�EHWZHHQ�WKH

PHGLFDO�SURYLGHU�DQG� WKH�SODLQWLII��ZH�ZLOO� LPSRVH�QR�GXW\� DQG�� WKHUHIRUH�� QR

UHVXOWDQW�OLDELOLW\�RQ�WKH�SURYLGHU���,G��DW�����

��� ,Q�WKH�SUHVHQW�FDVH��1H\�GLG�QRW�FRQWUDFW�IRU�$SSHOOHHV¶�VHUYLFHV�RU�VHHN

RU� UHFHLYH� PHGLFDO� DGYLFH� RU� WUHDWPHQW� IURP� $SSHOOHHV�� � ,Q� IDFW�� LW� LV

XQFRQWURYHUWHG� WKDW� WKH� GUXJ� VFUHHQLQJ� ZDV� SHUIRUPHG� E\� $SSHOOHHV� DW� WKH

EHKHVW�RI�1H\¶V�SURVSHFWLYH�HPSOR\HU�WKDW�UHTXLUHG�VXFK�WHVWLQJ�DV�D�PDWWHU�RI

URXWLQH� SURFHGXUH� IRU� LWV� KLULQJ� SURFHVV�� � $FFRUGLQJO\�� 1H\� GLG� QRW� KDYH� WKH

UHTXLUHG�SK\VLFLDQ�SDWLHQW�UHODWLRQVKLS�EDVHG�XSRQ�D�WKHUDSHXWLF�SXUSRVH�WKDW

ZRXOG�JLYH� ULVH� WR� D� GXW\� RQ� WKH� SDUW� RI� $SSHOOHHV�� �7RPNR��VXSUD�� )HUU\�

VXSUD��7UL�&RXQW\�%LJ�%URWKHUV�%LJ�6LVWHUV��,QF���VXSUD�
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���� 'HVSLWH�WKLV�FRQFOXVLRQ��1H\�ZRXOG�KDYH�WKLV�FRXUW�FUHDWH�D�SXEOLF�SROLF\

H[FHSWLRQ�WR�WKLV�JHQHUDO�³QR�GXW\´�UXOH�DQG�LPSRVH�OLDELOLW\�LQ�WKH�LQVWDQW�FDVH

XSRQ�$SSHOOHHV���:H�UHIXVH�WR�GR�VR�

���� ,Q�7RPNR��WKH�SODLQWLII�DOVR�DUJXHG�WKDW�WKH�FRXUW�VKRXOG�FUHDWH�D�SXEOLF

SROLF\� H[FHSWLRQ� DQG� ILQG� WKH� GHIHQGDQW� OLDEOH� IRU� KLV� QHJOLJHQFH� LQ� IDLOLQJ� WR

SURSHUO\�UHDG�KLV�FKHVW�[�UD\���7KH�[�UD\�ZKLFK�KDG�EHHQ�RUGHUHG�DV�SDUW�RI�D

SUH�HPSOR\PHQW�H[DPLQDWLRQ�LQGLFDWHG�WKDW�WKH�SODLQWLII¶V�FRQGLWLRQ�ZDV�QRUPDO

ZKHQ��LQ�DFWXDOLW\��KH�KDG�D�FDQFHURXV�FRQGLWLRQ���7KH�SODLQWLII�DOOHJHG�WKDW�WKH

GHIHQGDQW¶V� RPLVVLRQ� KDG� GHQLHG� KLP� WKH� RSSRUWXQLW\� RI� DQ� HDUO\� GLDJQRVLV�

7KH�7RPNR� SODLQWLII¶V� SROLF\� DUJXPHQW� GLIIHUHG� IURP� 1H\¶V� SUHVHQW� FODLP� RQ

DSSHDO�� KRZHYHU�� DV� LW� ZDV� EDVHG� XSRQ� WKH� SXEOLF� SROLF\� RI� D� GXW\� RZHG� WR

SDWLHQWV�E\�GRFWRUV��7KH�7RPNR�FRXUW� IRXQG�WKDW�LW�FRXOG�QRW�LPSRVH�OLDELOLW\

XSRQ� WKH� GHIHQGDQW�� HYHQ� RQ� SROLF\� JURXQGV�� GXH� WR� WKH� QRQ�H[LVWHQFH� RI� D

SK\VLFLDQ�SDWLHQW�UHODWLRQVKLS�

���� ,Q� WKH� SUHVHQW� FDVH�� 1H\� FODLPV� WKDW� WKH� $SSHOOHHV¶� GXW\� WR� SURSHUO\

SHUIRUP� WKH� GUXJ� VFUHHQLQJ� ZDV� RZHG� QRW� RQO\� WR� WKH� SDUW\� ZLWK� ZKRP� LW

FRQWUDFWHG��L�H���1H\
V�SURVSHFWLYH�HPSOR\HU���EXW�DOVR�WR�KLP�EHFDXVH�RI� WKH

QHJDWLYH�HIIHFWV�LW�ZLOO�KDYH�XSRQ�KLV�IXWXUH�DSSOLFDWLRQV�IRU�HPSOR\PHQW�

���� %DVHG�XSRQ�WKH�IDFWV�RI�WKLV�FDVH��ZH�DUH�QRW�ZLOOLQJ�WR�FUHDWH�D�WKHRU\�RI

OLDELOLW\�IRU�QHJOLJHQW�GRFWRUV�RU�PHGLFDO�ODERUDWRULHV�WKDW�KDYH�FRQWUDFWHG�ZLWK

WKLUG� SDUWLHV� IRU� HPSOR\PHQW�UHODWHG� WHVWLQJ�� � 6XFK� FDXVHV� RI� DFWLRQ� GR� QRW

LGHQWLI\� D� VXEVWDQWLDO� KDUP� WR� DQ� LGHQWLILDEOH� DQG� UHDGLO\� GLVFHUQDEOH� FODVV� RI
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SODLQWLIIV�VXFK�WKDW�ZH�IHHO�FRPSHOOHG�WR�FUHDWH�OLDELOLW\�EDVHG�RQ�D�SXEOLF�SROLF\

UDWLRQDOH���(UYLQ�Y��$PHULFDQ�*XDUGLDQ�/LIH�$VVXUDQFH�&R�������$��G����

�3D��6XSHU���������D�SK\VLFLDQ�ZKR�LV�UHWDLQHG�E\�D�WKLUG�SDUW\�WR�FRQGXFW�DQ

H[DPLQDWLRQ�RI�DQRWKHU�SHUVRQ�LV�QRW�OLDEOH�WR�WKH�H[DPLQHH�IRU�DQ\�ORVVHV�KH

VXIIHUV� DV� D� UHVXOW� RI� WKH� SK\VLFLDQ¶V� UHSRUW� RU� FRQFOXVLRQV��� � 6XFK� DOOHJHG

IXWXUH�KDUP�WR�LQGLYLGXDOV��LQFOXGLQJ�1H\��LV�VSHFXODWLYH�DW�EHVW���&I��$OWKDXV

Y�� &RKHQ�� HW� DO��� ���� $��G� ����� �3D�� 6XSHU�� ������ �HQ� EDQF��� DSSHDO

JUDQWHG�� 1RV�� ���� 	� ���� :�'�� $OORFDWXU� 'NW�� ������ ����� 3D�� /(;,6� ����

�2FWREHU����� ������ �FRXUW� KHOG� WKDW� D� SV\FKLDWULVW� RZHG� D� GXW\� RI� FDUH� WR� D

SDWLHQW
V� IDPLO\� ZKHUH� WKH� SV\FKLDWULVW� PLVGLDJQRVHG� WKH� SDWLHQW� DV� KDYLQJ

EHHQ�VH[XDOO\�DEXVHG�E\�D�IDPLO\�PHPEHU��FRXUW�FDUHIXOO\�ZHLJKHG�VRFLDO�DQG

SROLF\� FRQVLGHUDWLRQV� LQYROYHG� LQ� H[SRVLQJ� FKLOG� VH[� DEXVH� DQG� WKH� UHVXOWDQW

KDUP�ZKHQ�VXFK�DEXVH�LV�PLVGLDJQRVHG���'L0DUFR�Y��/\QFK�+RPHV±&KHVWHU

&RXQW\��,QF�������$��G����� �3D��6XSHU�� �������DIILUPHG� BBB�3D�� BBB�� ���

$��G�������������FRXUW�IRXQG�WKDW�SK\VLFLDQ�RZHG�GXW\�RI�UHDVRQDEOH�FDUH�WR

QRQ�SDWLHQW� ZKR� FRQWUDFWHG� KHSDWLWLV� IURP� SK\VLFLDQ¶V� SDWLHQW� GXH� WR� WKH

LPSRUWDQFH�RI�SUHYHQWLQJ�WKH�VSUHDG�RI�FRPPXQLFDEOH�GLVHDVHV�DQG�SURWHFWLQJ

WKH�KHDOWK�DQG�ZHOIDUH�RI�RXU�FLWL]HQV��

���� )XUWKHUPRUH��ZH�DUH�UHWLFHQW�WR�OHQG�FUHGHQFH�WR�IXWXUH�SODLQWLIIV¶�FODLPV

WKDW�WKH\�KDYH�VXIIHUHG�D�³ORVV�RI�HPSOR\PHQW�DGYDQFHPHQW�RU�RSSRUWXQLW\´�LQ

VXFK�D� VLWXDWLRQ�ZKHUH� D� SODLQWLII�KDV�QRW� SDVVHG� WKH� ILQDO� VWDJHV� LQ� D�KLULQJ

SURFHVV��DQG��WKHUHIRUH��LV�QRW�HYHQ�DQ�³HPSOR\HH�´��,Q�IDFW��³>L@W�KDV�DOZD\V
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EHHQ�WKH�UXOH�WKDW�DQ�HPSOR\HU�PD\�EH�VHOHFWLYH�DERXW�WKH�SHUVRQV�KH�HPSOR\V

DV� ORQJ� DV� KH� GRHV� QRW� XQODZIXOO\� GLVFULPLQDWH� DPRQJ� WKH� DSSOLFDQWV�´

(QJOLVK������$��G�DW�������$V�VXFK��RXU�GHFLVLRQ�WRGD\�XSKROGV�WKH�SULQFLSOHV

XQGHUO\LQJ�WKLV�&RPPRQZHDOWK¶V�³HPSOR\PHQW�DW�ZLOO´�GRFWULQH�DQG�IUHHGRP�LQ

HPSOR\PHQW�UHODWHG� GHFLVLRQV�� � 6HH� +HUVKEHUJHU�� VXSUD� �FRXUW� IDLOHG� WR

UHFRJQL]H�DQ�H[FHSWLRQ�WR�WKH�³HPSOR\PHQW�DW�ZLOO´�GRFWULQH�ZKHUH�SODLQWLII�DV

D�QHZ�HPSOR\HH�ZDV�SODFHG�RQ�VL[W\�GD\V�SUREDWLRQ�DQG�IDLOHG�EORRG�DQG�XULQH

WHVWV�UHTXLUHG�E\�HPSOR\HU��SODLQWLII�KDG�QR�ZURQJIXO�GLVFKDUJH�FDXVH�RI�DFWLRQ

DV�D�UHVXOW�RI�HPSOR\HU¶V�UHIXVDO�WR�UHKLUH�KLP���VHH�DOVR�(QJOLVK��VXSUD��DQ

HPSOR\HU�ZKR� UHIXVHV� WR�KLUH� VRPHRQH� VROHO\� EHFDXVH� WKDW� SHUVRQ� IDLOV� SUH�

HPSOR\PHQW�WHVWV�LV�GLVFULPLQDWLQJ�DJDLQVW�WKDW�SHUVRQ��EXW�QRW�XQODZIXOO\��

���� $FFRUGLQJO\��WKH�WULDO�FRXUW�SURSHUO\�JUDQWHG�VXPPDU\�MXGJPHQW�EHFDXVH

LW� LV� FOHDU� WKDW� $SSHOOHHV� DUH� HQWLWOHG� WR� MXGJPHQW� DV� D� PDWWHU� RI� ODZ�

0HUULZHDWKHU�� VXSUD�� 3D�5�&�3�� �������� � 6HH� DOVR� (UYLQ�� VXSUD� �FLWLQJ

7H[DV� FDVH� WKDW� IRXQG� D� GRFWRU� H[DPLQLQJ� D� MRE� DSSOLFDQW� RQ� EHKDOI� RI� D

SURVSHFWLYH�HPSOR\HU�RZHV�QR�GXW\�WR�WKH�DSSOLFDQW�WR�GLDJQRVH�D�GLVHDVH��WKH

RQO\�FDUH�RZHG�E\�VXFK�D�UHODWLRQVKLS�LV�WR�DYRLG�LQMXULQJ�WKH�DSSOLFDQW��

���� 2UGHU�DIILUPHG�


