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��� &KDUOHV�*��%RVWLFN�DQG�3DWULFLD�5��%RVWLFN��³WKH�%RVWLFNV´���$GPLQLVWUDWRUV

RI�WKH�(VWDWH�RI�0DULRQ�%RVWLFN��DQG�-RDQQH�<DUNR��³<DUNR´���$GPLQLVWUDWUL[�RI

WKH� (VWDWH� RI� 'DYLG� $�� <DUNR� �FROOHFWLYHO\� UHIHUUHG� WR� DV� WKH� ³$SSHOODQWV´��

DSSHDO� IURP� WKH� ILQDO� MXGJPHQW� HQWHUHG� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

1RUWKDPSWRQ�&RXQW\��� �:H� UHYHUVH�WKH�RUGHU�JUDQWLQJ�VXPPDU\� MXGJPHQW� LQ

IDYRU�RI�$SSHOOHH��6FKDOO¶V�%UDNH�DQG�5HSDLUV��,QF�

                                        
�� $SSHOOHHV� FODLP� WKDW� $SSHOODQWV�ZHUH� UHTXLUHG� WR� ILOH� WKHLU� QRWLFH� RI� DSSHDO
ZLWKLQ�WKLUW\�GD\V�RI�WKH�GDWH�WKH�RUGHU�JUDQWLQJ�QRQVXLW�ZDV�KDQGHG�GRZQ�E\
WKH�WULDO�FRXUW�RQ�0DUFK�����������RU�E\�$SULO������������+RZHYHU��SXUVXDQW�WR
3D�5�$�3�������GDWH�RI�HQWU\�RI�RUGHUV��³LQ�FRPSXWLQJ�DQ\�SHULRG�RI�WLPH�XQGHU
WKHVH�UXOHV�LQYROYLQJ�WKH�GDWH�RI�HQWU\�RI�DQ�RUGHU�E\�D�FRXUW��������WKH�GD\�RI
HQWU\�VKDOO�EH�WKH�GD\�WKH�FOHUN�RI�WKH�FRXUW�������PDLOV�RU�GHOLYHUV�FRSLHV�RI�WKH
RUGHU�WR�WKH�SDUWLHV�´��3D�5�$�3������D����,Q�WKH�SUHVHQW�FDVH��WKH�GRFNHW�QRWHV
WKDW�D�FRS\�RI�WKH�QRWLFH��RUGHU�DQG�RSLQLRQ�RI�0DUFK�����������DQG�SUDHFLSH
IRU�HQWU\�RI� MXGJPHQW�ZDV�VHQW�WR� WKH�SDUWLHV�RQ�$SULO����� ������ � 7KHUHIRUH�
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��� 7KH�%RVWLFNV�DQG�<DUNR�ILOHG�ZURQJIXO�GHDWK�DQG�VXUYLYRU�DFWLRQV��³6FKDOO

��´� DFWLRQ�FDVHV�� DJDLQVW� 6FKDOO¶V� 6DOHV� DQG� 6HUYLFHV� ,QF�� �³6FKDOO� ��´�� DQG

-DPHV�&��*LOIHUW��IRU�WKH�ZURQJIXO�GHDWK�RI�0DULRQ�%RVWLFN��-RDQQH�<DUNR��DQG

'DYLG�$��<DUNR��³WKH�GHFHGHQWV´�����7KH�GHFHGHQWV�VXIIHUHG�IDWDO�LQMXULHV�ZKHQ

WKH�FDU�LQ�ZKLFK�WKH\�ZHUH�ULGLQJ�ZDV�KLW�E\�*LOIHUW��ZKR�ZDV�GULYLQJ�D�YHKLFOH

RZQHG�E\�6FKDOO����� �2Q�2FWREHU����� ������ DIWHU� D� MXU\� WULDO�� D� YHUGLFW�ZDV

UHWXUQHG�DJDLQVW�6FKDOO����LQ�WKH�DPRXQW�RI�������������IRU�WKH�%RVWLFN�(VWDWH

DQG� ������������ IRU� WKH� <DUNR�(VWDWH�� 2Q� $XJXVW� ���� ������ ZKLOH� SRVW�WULDO

PRWLRQV�ZHUH�SHQGLQJ��6FKDOO����ILOHG�IRU�&KDSWHU���EDQNUXSWF\�LQ�WKH�8QLWHG

6WDWHV� %DQNUXSWF\� &RXUW� IRU� WKH� (DVWHUQ� 'LVWULFW� RI� 3HQQV\OYDQLD�� � 2Q

1RYHPEHU����������WKH�WULDO�FRXUW�VWD\HG�WKH�OHJDO�DFWLRQ�ZKLOH�WKH�EDQNUXSWF\

SURFHHGLQJV�ZHUH�SHQGLQJ���6HH����8�6�&���������DXWRPDWLF�VWD\�SURYLVLRQ�RI

WKH� %DQNUXSWF\� &RGH��� � 2Q� 'HFHPEHU� ��� ������ WKH� +RQRUDEOH� 7KRPDV� 0�

7ZDUGRZVNL� LVVXHG� DQ� RUGHU� GLVFKDUJLQJ� 6FKDOO� ��¶V� GHEW�� � 6HH� /�%�5�

�������E���HQWU\�RI�GLVFKDUJH�LQ�&KDSWHU���FDVHV����2Q�-DQXDU\�����������WKH

WULDO� FRXUW�� EDVHG�XSRQ� -XGJH� 7ZDUGRZVNL¶V� GHFLVLRQ�� GLVFRQWLQXHG� WKH� 6FKDOO

���FDVHV�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV��

                                                                                                                                      
$SSHOODQWV�SURSHUO\�ILOHG�WKHLU�QRWLFH�RI�DSSHDO�ZLWKLQ�WKLUW\�GD\V�RI�WKLV�GDWH�RQ
0D\����������

��7KHVH�DFWLRQV�ZHUH�GRFNHWHG�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�1RUWKDPSWRQ
&RXQW\��1R�������&������%RVWLFN�FDVH��DQG�1R�������&������<DUNR�FDVH���WKH
FDVHV��ZKLOH�ILOHG�VHSDUDWHO\��ZHUH�FRQVROLGDWHG�SULRU�WR�WULDO�

��6HH����8�6�&��������D������³>D@�GLVFKDUJH�LQ�D�FDVH�XQGHU�>WKH�%DQNUXSWF\
&RGH@� ��� �� �� �� � RSHUDWHV� DV� DQ� LQMXQFWLRQ� DJDLQVW� WKH� FRPPHQFHPHQW� RU
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��� 6XEVHTXHQW� WR� WKH� 6FKDOO� ��� YHUGLFW�� EXW� SULRU� WR� WKH� FRXUW¶V

GLVFRQWLQXDQFH�RI� WKH� 6FKDOO� ��� FDVHV�� $SSHOODQWV� ILOHG� WKH�XQGHUO\LQJ� DFWLRQ

�³6FKDOO� ��´� DFWLRQ�FDVH�� RQ� 2FWREHU� ���� ������ DJDLQVW� $SSHOOHHV�� 6FKDOO¶V

%UDNHV� DQG�5HSDLUV�� ,QF�� �³6FKDOO���´��� DQG�(GZLQ� 6FKDOO��'HORUHV�0�� 6FKDOO�

DQG�'HQQLV�6FKDOO��6U���LQ�WKHLU�LQGLYLGXDO�FDSDFLWLHV��FROOHFWLYHO\�UHIHUUHG�WR�DV

³$SSHOOHHV´����,Q�WKHLU�FRPSODLQW��$SSHOODQWV�DOOHJHG�WKDW�6FKDOO����IUDXGXOHQWO\

WUDQVIHUUHG� LWV� DVVHWV� WR� 6FKDOO� ���� SULRU� WR� LWV� GHFODUDWLRQ� RI� EDQNUXSWF\�� WR

DYRLG�SD\LQJ� WKH� MXGJPHQWV� LQ� WKH�<DUNR�%RVWLFN�ZURQJIXO� GHDWK� DFWLRQV�� � ,Q

HVVHQFH�� $SSHOODQWV� FODLPHG� WKDW� 6FKDOO� ��� ZDV� WKH� DOWHU� HJR�VXFFHVVRU

FRUSRUDWLRQ�RI�6FKDOO�����WKH�EDQNUXSW�FRUSRUDWLRQ��DQG�VKRXOG�EH�OLDEOH�IRU�LWV

GHEWV���$SSHOOHHV�ILOHG�DQ�DQVZHU�GHQ\LQJ�WKH�H[LVWHQFH�RI�DQ\�VXFK�³DOWHU�HJR´

FRUSRUDWLRQ� DQG� D� FRXQWHUFODLP� DOOHJLQJ�� LQWHU� DOLD�� DEXVH� RI� SURFHVV�� WKH\

DOVR� UHTXHVWHG� FRPSHQVDWRU\� DQG� SXQLWLYH� GDPDJHV� FODLPLQJ� WKDW� WKH� 6FKDOO

���DFWLRQ�ZDV�ILOHG�IULYRORXVO\�DQG�ZLWKRXW� MXVWLILFDWLRQ�� �$SSHOOHHV�PRYHG�IRU

VXPPDU\�MXGJPHQW��RQ�'HFHPEHU�����������WKH�WULDO�FRXUW�JUDQWHG�WKH�PRWLRQ

LQ�IDYRU�RI�6FKDOO�����ILQGLQJ�WKDW�EHFDXVH�$SSHOODQWV�IDLOHG�WR�DSSHDO�WKH�RUGHU

GLVFRQWLQXLQJ� WKH� 6FKDOO� ��� FDVHV�� WKH� FRXUW� KDG� QR� DXWKRULW\� WR� UHYLVLW� WKH

LVVXH�LQ�WKH�6FKDOO����DFWLRQ���$W�WKH�VDPH�WLPH��WKH�FRXUW�GHQLHG�WKH�PRWLRQ

ZLWK� UHVSHFW� WR� WKH� LQGLYLGXDO� 'HIHQGDQWV�$SSHOOHHV� DQG� WKH� $SSHOOHHV¶

FRXQWHUFODLP�

                                                                                                                                      
FRQWLQXDWLRQ� RI� DQ� DFWLRQ�� WKH� HPSOR\PHQW� RI� SURFHVV�� RU� DQ� DFW�� WR� FROOHFW�
UHFRYHU��RU�RIIVHW�DQ\�VXFK�GHEW�DV�D�SHUVRQDO�OLDELOLW\�RI� WKH�GHEWRU��ZKHWKHU
RU�QRW�GLVFKDUJH�RI�VXFK�GHEW�LV�ZDLYHG�´��
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��� 2Q� 0DUFK� ���� ������ WKH� WULDO� FRXUW� JUDQWHG� QRQVXLW� LQ� IDYRU� RI� WKH

UHPDLQLQJ�LQGLYLGXDO�$SSHOOHHV�IRU�$SSHOODQWV¶�IDLOXUH� WR�DSSHDU� IRU� WULDO�� �6HH

3D�5�&�3�� ����D��� � $SSHOOHHV� YROXQWDULO\� PRYHG� IRU� QRQVXLW� RI� WKHLU

FRXQWHUFODLP� ZKLFK� ZDV� JUDQWHG� E\� WKH� FRXUW�� � 2Q� $SULO� ���� ������ XSRQ

SUDHFLSH� RI� $SSHOODQWV�� WKH� FRXUW� HQWHUHG� MXGJPHQW� LQ� WKH� 6FKDOO� ��� DFWLRQ�

3ODLQWLIIV�$SSHOODQWV� ILOHG�WKLV� WLPHO\�DSSHDO��DVVHUWLQJ�WKH� IROORZLQJ� LVVXHV� IRU

RXU�FRQVLGHUDWLRQ�

��� 'LG� WKH�&RXUW� HUU�ZKHQ� LW� LJQRUHG� WKH� IHGHUDO� SURKLELWLRQ� RI
GLVFKDUJH�RI�GHEW�ZKHQ�WKH�GHEWRU�LV�QRW�DQ�LQGLYLGXDO��EXW�D
FRUSRUDWLRQ��DV�SURYLGHG�LQ����8�6�&�6��������"�

��� 'LG� WKH� &RXUW� HUU� LQ� IDLOLQJ� WR� UHFRJQL]H� WKDW� XQGHU
3HQQV\OYDQLD�ODZ��RQH�RI�WKH�H[FHSWLRQV�WR�WKH�JHQHUDO�UXOH�RI
VXFFHVVRU�OLDELOLW\�LV�WKDW�WKH�VXFFHVVRU�FRUSRUDWLRQ�LV�PHUHO\
D�FRQWLQXDWLRQ�RU�DOWHU�HJR�RI�WKH�SUHGHFHVVRU�FRUSRUDWLRQ"�

��� 'LG� WKH� &RXUW� HUU� ZKHQ� LW� RYHUORRNHG� WKH� 5XOH� RI� )HGHUDO
3URFHGXUH� ZKLFK� VWDWHV� WKDW� WKH� IDLOXUH� RI� WKH� FUHGLWRU� WR

                                                                                                                                      

��6HFWLRQ�����RI� WKH�%DQNUXSWF\�&RGH��³WKH�&RGH´��VWDWHV� LQ�SDUW� WKDW� ³>W@KH
FRXUW� VKDOO� JUDQW� D� GHEWRU� D� GLVFKDUJH�� XQOHVV� ��� WKH� GHEWRU� LV� QRW� DQ
LQGLYLGXDO�´� � ��� 8�6�&�� �� ����D������ � 8QGHU� WKH� &RGH�� D� ³GHEWRU´� PHDQV� D
³SHUVRQ� RU� PXQLFLSDOLW\� FRQFHUQLQJ� ZKLFK� D� FDVH� XQGHU� WKLV� WLWOH� KDV� EHHQ
FRPPHQFHG�´� � ��� 8�6�&�� �� ��������� � $� ³SHUVRQ´� XQGHU� WKH� &RGH� LQFOXGHV
LQGLYLGXDO�� SDUWQHUVKLS�� DQG� FRUSRUDWLRQ�� EXW� GRHV� QRW� LQFOXGH� JRYHUQPHQWDO
XQLW>�@´� ����8�6�&������������� �7KHUHIRUH��ZKLOH� ³LQGLYLGXDO´� LV�QRW�GHILQHG� LQ
WKH�&RGH�� SUHVXPDEO\� LW� LV�QHLWKHU� LQWHQGHG� WR� LQFOXGH�QRU� GRHV� LW�PHDQ� WKH
VDPH� WKLQJ� DV� D� ³FRUSRUDWLRQ�´� EHFDXVH� ³LQGLYLGXDO´� DQG� ³FRUSRUDWLRQ´� DUH
LQGLFDWHG�DV�WZR�VHSDUDWH�HQWLWLHV�WKDW�PD\�EH�³SHUVRQV´�XQGHU�WKH�&RGH���:H
SUHVXPH� WKDW� WKH� VHFWLRQV� RI� WKH� &RGH� GHILQLQJ� WHUPV� DUH� WR� EH� UHDG
FRQVLVWHQWO\�DQG�LQ�FRQMXQFWLRQ�ZLWK�HDFK�RWKHU�

��7KH�WHUP�VXFFHVVRU�EXVLQHVV�LV�GHILQHG�EURDGO\�WR�LQFOXGH�³DQ\�FRUSRUDWLRQ����
��ZKLFK�E\�ZD\�RI�DQ\�NLQG�RI�DFTXLVLWLRQ� WUDQVDFWLRQ�DFTXLUHV�DOO��RU�SDUW��RI
WKH�DVVHWV�RI�DQRWKHU�FRUSRUDWLRQ�������´�����$�/�5��WK�����
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REMHFW�WR�WKH�GLVFKDUJH�GRHV�QRW�ZDLYH�WKH�SURKLELWLRQ�DJDLQVW
WKH�GLVFKDUJLQJ�FRUSRUDWH�GHEW"�

��� %HIRUH�ZH�PD\�UHYLHZ�WKH�VXEVWDQWLYH�LVVXHV�RQ�DSSHDO��ZH�PXVW�DQDO\]H

ZKHWKHU�WKLV�DSSHDO�LV�SURSHUO\�EHIRUH�RXU�FRXUW�� �7KH�QRWLFH�RI�DSSHDO�VWDWHV

WKDW� ³WKH� >$SSHOODQWV�@3ODLQWLIIV� �� �� �� KHUHE\� DSSHDO� WR� WKH� 6XSHULRU� &RXUW� RI

3HQQV\OYDQLD�MXGJPHQW�HQWHUHG�LQ�WKLV�PDWWHU�RQ�WKH���WK�'D\�RI�0DUFK������

7KH�ILQDO� MXGJPHQW�KDV�EHHQ�HQWHUHG�LQ�>VLF@�WKH�GRFNHW�DV�HYLGHQFHG�E\� WKH

DWWDFKHG� FRS\� RI� WKH� GRFNHW� HQWULHV�´� � 7KH� 0DUFK� ���� ����� RUGHU� WR� ZKLFK

$SSHOODQWV�UHIHU�LQ�WKHLU�QRWLFH�RI�DSSHDO�LV�WKH�RUGHU�HQWHULQJ�QRQVXLW�DJDLQVW

WKH�$SSHOODQWV� IRU� WKHLU� IDLOXUH� WR� DSSHDU� IRU� WULDO�� � ,W� LV�ZHOO� VHWWOHG� WKDW� WKH

PHUH�IDLOXUH�WR�DSSHDU�IRU�WULDO�LV�D�JURXQG�IRU�WKH�HQWU\�RI�QRQVXLW���3XUVXDQW

WR� 3D�5�&�3�� ����D��� ³ZKHUH� D� FDVH� LV� FDOOHG� IRU� WULDO�� LI� ZLWKRXW� VDWLVIDFWRU\

H[FXVH�D�SODLQWLII�LV�QRW�UHDG\��WKH�FRXUW�PD\�HQWHU�D�QRQVXLW�RQ�PRWLRQ�RI�WKH

GHIHQGDQW�RU�D�QRQ�SURV�RQ�WKH�FRXUW¶V�RZQ�PRWLRQ�´��3D�5�&�3��������,Q������

5XOH�����ZDV�DPHQGHG�E\�DGGLQJ�VXEVHFWLRQ��F���ZKLFK�VWDWHV�WKDW�³>D@�SDUW\

ZKR� IDLOV� WR� DSSHDU� IRU� WULDO� VKDOO� EH� GHHPHG� WR� EH� QRW� UHDG\� ZLWKRXW

VDWLVIDFWRU\�H[FXVH�´��3D�5�&�3������F��

��� 3UHVHQWO\�� ZH� DUH� FRQFHUQHG� ZLWK� WKH� DSSHDUDQFH� RI� D� SURFHGXUDO

RPLVVLRQ�E\�$SSHOODQWV�� �)URP�WKH� UHFRUG�� LW� LV�HYLGHQW� WKDW�$SSHOODQWV�QHYHU

ILOHG�D�PRWLRQ�WR�UHPRYH�WKH�QRQ�VXLW�HQWHUHG�LQ�WKH�LQVWDQW�FDVH����3XUVXDQW�WR

3D�5�&�3��������D��

                                        
��:H�KDYH�UHQXPEHUHG�$SSHOODQWV¶�LVVXHV�WZR�DQG�WKUHH�IRU�SXUSRVHV�RI�FODULW\
LQ�RXU�GLVSRVLWLRQ�
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�D� $IWHU�WULDO�DQG�XSRQ�WKH�ZULWWHQ�0RWLRQ�IRU�3RVW�7ULDO�5HOLHI
ILOHG�E\�DQ\�SDUW\��WKH�FRXUW�PD\

����������
����UHPRYH�D�QRQVXLW>�@

3D�5�&�3�� ������ �D�� �HPSKDVLV� DGGHG��� 6XFK� SRVW�WULDO� PRWLRQ� PXVW� EH� ILOHG

ZLWKLQ����GD\V�DIWHU�QRWLFH�RI�QRQVXLW���3D�5�&�3��������F�����

��� 7KH�QRWH� WR�3D�5�&�3��������F��VWDWHV� WKDW� D�PRWLRQ� IRU� SRVW�WULDO� UHOLHI

PD\�EH� ILOHG�IROORZLQJ�D� WULDO�E\� MXU\��D�WULDO�E\�D� MXGJH�ZLWKRXW�D� MXU\� LQ� DQ

DFWLRQ�DW�ODZ�SXUVXDQW�WR�5XOH������RU�D�WULDO�E\�D�MXGJH�ZLWKRXW�D�MXU\�LQ�DQ

DFWLRQ� LQ� HTXLW\�� � /RJLFDOO\�� SRVW�WULDO� PRWLRQV� PD\� QRW� EH� ILOHG� WR� RUGHUV

GLVSRVLQJ�RI�SUH�WULDO�PRWLRQV��L�H���RUGHUV�GLVSRVLQJ�RI�SUHOLPLQDU\�REMHFWLRQV�

PRWLRQV� IRU� VXPPDU\� MXGJPHQW�� PRWLRQV� UHODWLQJ� WR� GLVFRYHU\�� RU� PRWLRQV

UHODWLQJ�WR�SURFHHGLQJV�QRW�FRQVWLWXWLQJ�D�WULDO���3UHVHQWO\��WKH�WULDO�FRXUW¶V�HQWU\

RI� QRQVXLW�ZDV�SHUIRUPHG� LQ� UHVSRQVH� WR� HLWKHU� WKH� $SSHOOHHV¶� RU� WKH� FRXUW¶V

PRWLRQ�SULRU� WR� DQ\� WULDO�� �7KHUHIRUH��ZH�GR� QRW� GHHP� LW� HLWKHU� QHFHVVDU\� RU

SURSHU�WR�UHTXLUH�$SSHOODQWV� WR� ILOH�D�SRVW�WULDO�PRWLRQ�WR� UHPRYH� WKH�QRQVXLW

IRU�IDLOXUH�WR�DSSHDU�IRU�WULDO�ZKHQ��LQ�IDFW��QR�WULDO�KDG�HYHU�FRPPHQFHG����&I�

                                                                                                                                      

��$GGLWLRQDO�VXSSRUW�IRU�WKH�FRQFOXVLRQ�WKDW�LW�LV�QRW�PDQGDWRU\�WKDW�DSSHOODQWV
ILOH� D� PRWLRQ� WR� UHPRYH� WKH� QRQVXLW� LQ� WKH� LQVWDQW� FDVH� LV� IRXQG� LQ� WKH
H[SODQDWRU\�FRPPHQW�WR�3D�5�&�3�������ZKLFK�VWDWHV�

,I� WKH� FRXUW� HQWHUV� D� QRQVXLW� RU� D� MXGJPHQW� RI� QRQ� SURV� RU
GLVPLVVHV� DQ� DSSHDO� DQG� WKHUH� H[LVWV� D� VXIILFLHQW� H[FXVH�� WKH
DJJULHYHG� SDUW\� PD\� SUHVHQW� WKH� H[FXVH� WKURXJK� D� PRWLRQ� WR
UHPRYH�WKH�QRQVXLW�RU�D�SHWLWLRQ�WR�RSHQ�WKH�MXGJPHQW�RU�UHLQVWDWH
WKH� DSSHDO�� � 7KH� SHWLWLRQ� RU� SRVW�WULDO� SURFHGXUH� ZLOO� UHVXOW� LQ� D
UHFRUG� ZKLFK� ZLOO� HQDEOH� DQ� DSSHOODWH� FRXUW� WR� UHYLHZ� WKH� WULDO
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%LGGOH�Y��-RKQVRQEDXJK������$��G�����������3D��6XSHU���������ZKHUH�FRXUW

JUDQWHG� FRPSXOVRU\� QRQVXLW� DW� WKH� FRQFOXVLRQ� RI� SODLQWLIIV¶� FDVH� DIWHU

RSSRVLQJ�FRXQVHO� RUDOO\�PRYHG� IRU� QRQVXLW� SXUVXDQW� WR�5XOH�������� DSSHOODQW

SURSHUO\� ILOHG� QRWLFH� RI� DSSHDO� IURP� RUGHU� GHQ\LQJ� PRWLRQ� WR� UHPRYH� WKH

FRPSXOVRU\�QRQVXLW�LQ�DFFRUGDQFH�ZLWK�������F��SRVW�WULDO�PRWLRQ�SUDFWLFH��

��� :H�DOVR�QRWH�WKDW�WKH�QRQVXLW�ZDV�JUDQWHG�ZLWK�UHVSHFW�WR�WKH�UHPDLQLQJ

LQGLYLGXDO�$SSHOOHHV� LQ� WKH� FDVH�� WKH�QRQVXLW�ZDV�QRW� HQWHUHG� LQ� UHODWLRQ� WR

DQ\� FODLPV� $SSHOODQWV� KDG� DJDLQVW� 6FKDOO� ���� � )RU� WKLV� UHDVRQ�� ZH� DUH� QRW

SUHFOXGHG� IURP� UHYLHZLQJ� ZKHWKHU� WKH� WULDO� FRXUW� SURSHUO\� JUDQWHG� VXPPDU\

MXGJPHQW�ZLWK� UHJDUG� WR�6FKDOO����� DV� WKLV� RUGHU� GLG�QRW� EHFRPH�DSSHDODEOH

XQWLO�ILQDO�MXGJPHQW�GLVSRVLQJ�RI�DOO�FODLPV�DQG�SDUWLHV�ZDV�HQWHUHG�LQ�WKLV�FDVH�

6HH� -REH� Y��:�3�� 0HW]� 5HI��� ���� $��G� ����� �3D�� 6XSHU�� ������ �LQ�PXOWL�

GHIHQGDQW� OLWLJDWLRQ�� ZKHUH� PRWLRQV� IRU� VXPPDU\� MXGJPHQW� RI� YDULRXV

GHIHQGDQWV� ZHUH� JUDQWHG� RQ� D� SLHFHPHDO� EDVLV�� RUGHU� GLVPLVVLQJ� ILQDO

GHIHQGDQW� PDGH� DOO� RI� WKH� SUHYLRXV� RUGHUV� ILQDO� DQG� DSSHDODEOH� SXUVXDQW� WR

3D�5�$�3������E������

��� 2XU�VWDQGDUG�RI�UHYLHZ�LQ�FDVHV�RI�VXPPDU\�MXGJPHQW�LV�ZHOO�VHWWOHG���7KLV

FRXUW�ZLOO�RQO\�UHYHUVH�WKH�WULDO�FRXUW¶V�HQWU\�RI�VXPPDU\�MXGJPHQW�ZKHUH�WKHUH

ZDV�DQ�DEXVH�RI�GLVFUHWLRQ�RU�DQ�HUURU�RI�ODZ���0HUULZHDWKHU�Y��3KLODGHOSKLD

                                                                                                                                      
FRXUW¶V� DFWLRQ� WR� GHWHUPLQH� LI� WKHUH� KDV� EHHQ� DQ� DEXVH� RI
GLVFUHWLRQ�

3D�5�&�3�������([SODQDWRU\�&RPPHQW�������HPSKDVLV�DGGHG��
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1HZVSDSHUV��,QF�������$��G�����������3D��6XSHU����������6XPPDU\�MXGJPHQW

LV�SURSHU�ZKHQ�WKH�SOHDGLQJV��GHSRVLWLRQV��DQVZHUV�WR�LQWHUURJDWRULHV��DGPLVVLRQV

RQ�ILOH��DQG�DIILGDYLWV�GHPRQVWUDWH�WKDW�WKHUH�H[LVWV�QR�JHQXLQH�LVVXH�RI�PDWHULDO

IDFW�DQG�WKH�PRYLQJ�SDUW\�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ���3D�5�&�3�

�����������3D�&�6�$���,Q�GHWHUPLQLQJ�ZKHWKHU�WR�JUDQW�VXPPDU\�MXGJPHQW�D�WULDO

FRXUW�PXVW�UHVROYH�DOO�GRXEWV�DJDLQVW�WKH�PRYLQJ�SDUW\�DQG�H[DPLQH�WKH�UHFRUG�LQ

D�OLJKW�PRVW� IDYRUDEOH�WR� WKH�QRQ�PRYLQJ�SDUW\�� �,G�� �6XPPDU\� MXGJPHQW�PD\

RQO\�EH�JUDQWHG�LQ�FDVHV�ZKHUH�LW�LV�FOHDU�DQG�IUHH�IURP�GRXEW�WKH�PRYLQJ�SDUW\�LV

HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ���,G�

���� $SSHOODQWV� ILUVW� FODLP� WKDW� WKH� %DQNUXSWF\� &RXUW� LPSURSHUO\� GLVFKDUJHG

6FKDOO���¶V�GHEW�XQGHU�WKH�%DQNUXSWF\�&RGH�����8�6�&��������HW�VHT�

���� 3XUVXDQW� WR� VHFWLRQ� ���� RI� WKH� &RGH�� D� FRXUW� VKDOO� QRW� JUDQW� D� GHEWRU

GLVFKDUJH�XQOHVV�WKH�GHEWRU�LV�DQ�LQGLYLGXDO������8�6�&�������D�������:KLOH�WKH

WHUP�³LQGLYLGXDO´�LV�QRW�GHILQHG�LQ�WKH�%DQNUXSWF\�&RGH���FRXUWV�KDYH�KHOG�WKDW

SDUWQHUVKLSV� DQG� FRUSRUDWLRQV� PD\� QRW� GLVFKDUJH� WKHLU� GHEW� LQ� &KDSWHU� �

OLTXLGDWLRQ�SURFHHGLQJV���6HH�,Q�UH�*RRGPDQ������)��G�������G�&LU��������

1�/�5�%��Y��%HWWHU�%XLOGLQJ�6XSSO\�&RUS������)��G�������WK�&LU����������6HH

DOVR�3DOPHU�Y��)LUVW�1DWLRQDO�%DQN�RI�.LQJPDQ������3��G�����������.DQ�

$SS�� ������ �³>F@RUSRUDWH� GHEWV� DUH� WKXV� µH[FHSWHG¶� IURP� GLVFKDUJH´� XQGHU

&KDSWHU���EDQNUXSWF\�SURFHHGLQJV��

                                        
��6HH�VXSUD�WH[W�DFFRPSDQ\LQJ�QRWH���
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���� $�FRUSRUDWLRQ��KRZHYHU��PD\�EH�OLTXLGDWHG�XQGHU�&KDSWHU�����7KDW�LV��WKH

FRUSRUDWLRQ� PD\� WXUQ� WR� FDVK� DOO� RI� LWV� DVVHWV� IRU� GLVWULEXWLRQ� WR� FUHGLWRUV�

/LTXLGDWLRQ�� WKHUHIRUH�� VHHPV� WR� KDYH� WKH� VDPH� HIIHFW� DV� GLVFKDUJH� WR� WKRVH

FUHGLWRUV�ZKRVH�GHEWV�KDYH�QRW�EHHQ�VDWLVILHG�XSRQ� OLTXLGDWLRQ�� �5HDOLVWLFDOO\�

DIWHU�OLTXLGDWLRQ�SURFHHGLQJV�WKHUH�LV�QR�ORQJHU�D�FRUSRUDWH�HQWLW\�IRU�SXUSRVHV

RI� VDWLVI\LQJ� DQ� RXWVWDQGLQJ� MXGJPHQW�� � $FFRUGLQJO\�� HYHQ� LI� WKH� EDQNUXSWF\

FRXUW�SHUPLWWHG�6FKDOO���¶V�FRUSRUDWH�GHEWV�WR�EH�GLVFKDUJHG�XQGHU�&KDSWHU���

$SSHOODQWV� ZRXOG� KDYH� EHHQ� XQDEOH� WR� FROOHFW� RQ� WKH� ZURQJIXO

GHDWK�VXUYLYRUVKLS�YHUGLFWV�IURP�D�GHIXQFW��OLTXLGDWHG�FRUSRUDWLRQ���6HH�,Q�UH

)HGHUDO�,QVXODWLRQ�'HYHORSPHQW�&RUSRUDWLRQ�����%�5������������6�'��2KLR

�������³XQGHU�&KDSWHU�6HYHQ��WKH�GHEWV�RI�D�FRUSRUDWLRQ�DUH�QRW�GLVFKDUJHG>�@

>L@QVWHDG� WKH� FRUSRUDWLRQ� EHFRPHV� GHIXQFW� DQG� WKH� LVVXH� RI� GLVFKDUJHDELOLW\

LUUHOHYDQW�´��

���� 'HVSLWH� WKH� IDFW� WKDW� WKDW� WKH� EDQNUXSWF\� FRXUW� PD\� KDYH� LPSURSHUO\

RUGHUHG� � 6FKDOO� ��¶V� FRUSRUDWH� GHEWV� GLVFKDUJHG� XQGHU� &KDSWHU� ��� WKH�PRUH

SURSHU� IRFXV� LQ� WKLV� DSSHDO� LV� XSRQ� WKH� LVVXHV� XQGHUO\LQJ� 6FKDOO� ��� DQG� LWV

SRWHQWLDO�OLDELOLW\�WR�$SSHOODQWV�

���� $SSHOODQWV�QH[W�DVVHUW�WKDW�6FKDOO����ZDV�HVWDEOLVKHG�DV�DQ� ³DOWHU�HJR´

RU�VXFFHVVRU�FRUSRUDWLRQ�WR�6FKDOO����LQ�RUGHU�WR�FRQWLQXH�6FKDOO���¶V�EXVLQHVV�

EXW�DYRLG�6FKDOO���¶V�OLDELOLWLHV�DQG�GHEWV�

���� ,W� LV� D� JHQHUDO� UXOH� WKDW� ZKHQ� D� FRUSRUDWLRQ� VHOOV� DOO� RI� LWV� DVVHWV� WR

DQRWKHU� FRUSRUDWLRQ�� WKH� ODWWHU� LV� QRW� UHVSRQVLEOH� IRU� WKH� VHOOHU� FRUSRUDWLRQ¶V
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GHEWV� RU� OLDELOLWLHV�� �5R\DO� ,QV�� &R�� Y�� 6PDWFR� ,QGXV�� ,QF��� ���� %�5�� ���

�(�'��/�$����������7KHUH�DUH��KRZHYHU��H[FHSWLRQV�WR�WKLV�JHQHUDO�UXOH��VXFK�DV

ZKHUH�WKH�SXUFKDVLQJ�FRUSRUDWLRQ�H[SUHVVO\�RU�LPSOLHGO\�DJUHHV�WR�DVVXPH�WKH

VHOOHU� FRUSRUDWLRQ¶V�REOLJDWLRQV��ZKHUH� WKH�SXUFKDVLQJ�FRUSRUDWLRQ� LV�PHUHO\� D

FRQWLQXDWLRQ�RI�WKH�VHOOLQJ�FRUSRUDWLRQ��RU�ZKHUH�WKH�WUDQVDFWLRQ�LV�HQWHUHG�LQWR

WR� HVFDSH� WKH� VHOOHU� FRUSRUDWLRQ¶V� OLDELOLW\�� � ,Q� VXFK� LQVWDQFHV� D� VXFFHVVRU

FRUSRUDWLRQ�FDQQRW�DYRLG�OLDELOLW\���%HWWHU�%XLOGLQJ�6XSSO\�&RUS��VXSUD����

$�/�5��WK� ����� � ,Q� RWKHU� ZRUGV�� ZKHUH� WKH� VXFFHVVRU� FRUSRUDWLRQ� KDV� EHHQ

HVWDEOLVKHG� WR� PHUHO\� ³FRQWLQXH´� WKH� IRUPHU� FRUSRUDWLRQ¶V� RSHUDWLRQV� RU� WR

HVFDSH� WKH� IRUPHU�FRUSRUDWLRQ¶V� OLDELOLW\�� RXU� FRXUWV� KDYH� LPSRVHG� ³VXFFHVVRU

FRUSRUDWLRQ�OLDELOLW\�´

���� ,Q�&KLFDJR�7UXFN�'ULYHUV��+HOSHUV�DQG�:DUHKRXVH�:RUNHUV�8QLRQ

3HQVLRQ� )XQG� Y�� 7DVHPNLQ�� ,QF��� ��� )��G� ��� ��WK� &LU�� ������� D� IXUQLWXUH

FRPSDQ\� �³ILUVW� FRPSDQ\´�� GHFODUHG� &KDSWHU� �� EDQNUXSWF\�� � $V� SDUW� RI� WKH

&KDSWHU���OLTXLGDWLRQ�SURFHHGLQJV��WKH�FRPSDQ\¶V�WUXFN�GULYHUV¶�XQLRQ�SHQVLRQ

IXQG� �³WKH� )XQG´�� XQVXFFHVVIXOO\� DWWHPSWHG� WR� FROOHFW� RXWVWDQGLQJ� XQLRQ

SHQVLRQ�IXQG�DQG�HPSOR\HH�UHWLUHPHQW�EHQHILWV�IURP�WKH�FRPSDQ\���,G��DW����

7KH� FRPSDQ\� HQWHUHG� LQWR� D� GHEW� FRPSURPLVH� DJUHHPHQW� ZLWK� D� VHFXUHG

OHQGHU� DQG� WXUQHG� WKH� LQWHUHVW� RYHU� WR� DQRWKHU� FRPSDQ\� �³QHZ� FRPSDQ\´�

ZKLFK�IRUHFORVHG�RQ�WKH�FROODWHUDO���,G���1R�FRPSDQ\�DVVHWV�UHPDLQHG�WR�VDWLVI\

FUHGLWRUV�DQG�WKH�EDQNUXSWF\�FDVH�ZDV�ILQDOO\�FORVHG���,G���7KH�)XQG�ODWHU�VXHG

WKH�QHZ�FRPSDQ\�XQGHU�WKH�WKHRU\�RI�VXFFHVVRU�OLDELOLW\���,G�� �7KH�WULDO�FRXUW



-��$��������

������

JUDQWHG�WKH�QHZ�FRPSDQ\¶V�PRWLRQ�WR�GLVPLVV�WKH�)XQG¶V�FRPSODLQW�ILQGLQJ�WKDW

WR� DOORZ� WKH� VXLW� WR� SURFHHG� ZRXOG� ³IUXVWUDWH� WKH� SULPDF\� RI� WKH� %DQNUXSWF\

&RGH�´��,G��DW����

���� 2Q�DSSHDO��WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH��WK�&LUFXLW�GLG�QRW

DJUHH�� WKH� IHGHUDO� DSSHDOV� FRXUW� UHYHUVHG� WKH� WULDO� FRXUW¶V� JUDQW� RI� WKH� QHZ

FRPSDQ\¶V� PRWLRQ� WR� GLVPLVV� ILQGLQJ� WKDW� WKH� )XQG� ZDV� QRW� SUHFOXGHG� IURP

PDNLQJ� D� YLDEOH� FODLP� RI� VXFFHVVRU� OLDELOLW\� DJDLQVW� WKH� QHZ� FRPSDQ\� LQ� LWV

VHSDUDWH�VXLW���,G��DW������$VWXWHO\��WKH�FRXUW�QRWHG�

:KDW� WKH� LPSRVLWLRQ� RI� VXFFHVVRU� OLDELOLW\� ZRXOG� DFFRPSOLVK�� DQG
ZKDW�WKH�GLVWULFW�FRXUW�REMHFWHG�WR��ZRXOG�EH�D�VHFRQG�RSSRUWXQLW\
IRU�D�FUHGLWRU� WR� UHFRYHU�RQ� OLDELOLWLHV�DIWHU� FRPLQJ�DZD\� IURP�WKH
EDQNUXSWF\�SURFHHGLQJ�HPSW\>�@KDQGHG���%XW�D�VHFRQG�FKDQFH�LV
SUHFLVHO\� WKH�SRLQW�RI�VXFFHVVRU� OLDELOLW\��DQG� LW� LV�QRW� FOHDU
ZK\� DQ� LQWHUYHQLQJ� EDQNUXSWF\� SURFHHGLQJ�� LQ� SDUWLFXODU�
VKRXOG� KDYH� D� SHU� VH� SUHFOXVLYH� HIIHFW� RQ� WKH� FUHGLWRU¶V
FKDQFHV�

,G���HPSKDVLV�DGGHG��

���� ,Q� RUGHU� WR� GHWHUPLQH� ZKHWKHU� D� VXFFHVVRU� FRUSRUDWLRQ� KDV� EHHQ

HVWDEOLVKHG�DV�DQ�³DOWHU�HJR´�RI�D� IRUPHU�FRUSRUDWLRQ�DQG�� WKXV��PD\�EH�KHOG

OLDEOH� IRU� WKH� IRUPHU� FRUSRUDWLRQ¶V� GHEWV� DQG� OLDELOLWLHV�� ZH�PXVW� DQDO\]H� WKH

IROORZLQJ�IDFWRUV�ZLWK�UHVSHFW�WR�WKH�WZR�HQWLWLHV�

��� FHQWUDOL]HG� FRQWURO� RI� ODERU� UHODWLRQV>�@� ���� FRPPRQ
PDQDJHPHQW>�@� ���� LQWHUUHODWLRQV� RI� RSHUDWLRQV>�@� DQG� ���
FRPPRQ�RZQHUVKLS�DQG�ILQDQFLDO�FRQWURO�

%HWWHU�%XLOGLQJ�6XSSO\�&RUS������)��G�DW�������$�UHODWHG�WKHRU\�RI�VXFFHVVRU

OLDELOLW\� LQ� WKH� FRQWH[W� RI� SURGXFWV� OLDELOLW\� DQG� FULPLQDO� FRUUXSW� RUJDQL]DWLRQ

FDVHV�KDV�EHHQ�XSKHOG� LQ�RXU�&RPPRQZHDOWK�� �6HH�'DZHMNR�Y��-RUJHQVHQ
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6WHHO� &R��� ���� $��G� ���� �3D�� 6XSHU�� ������ �LQ� VWULFW� OLDELOLW\� FDVH�� FRXUW

UHLWHUDWHG� WKDW� ZKHUH� WKHUH� LV� D� FRPPRQ� LGHQWLW\� RI� RIILFHUV�� GLUHFWRUV� DQG

VWRFN�EHWZHHQ� VHOOLQJ� DQG�SXUFKDVLQJ� FRUSRUDWLRQV�� DQG�RQO\� RQH� FRUSRUDWLRQ

DIWHU� WKH� WUDQVIHU�� DQ� H[FHSWLRQ� WR� WKH� JHQHUDO� UXOH� RI� QRQ�OLDELOLW\� IRU� WKH

VXFFHVVRU�WUDQVIHUHH� FRUSRUDWLRQ� LV� PHW��� VHH� DOVR� &RPPRQZHDOWK� Y�

/DYHOOH������$��G������3D��6XSHU���������GH�IDFWR�VXFFHVVRU�FRUSRUDWLRQ�ZDV

KHOG�FULPLQDOO\�OLDEOH�IRU�DFWV�RI�LWV�SUHGHFHVVRU�LQ�LQWHUHVW�FRUSRUDWLRQ�LQ�OLJKW

RI� HYLGHQFH� HVWDEOLVKLQJ� VXFFHVVRU� FRUSRUDWLRQ¶V� FRQWLQXLW\� RI� PDQDJHPHQW�

FRQWLQXLW\�RI�SHUVRQQHO��DQG�FRQWLQXLW\�RI�SK\VLFDO�ORFDWLRQ��DVVHWV�DQG�JHQHUDO

EXVLQHVV�RSHUDWLRQV�RI�SULRU�FRUSRUDWLRQ��

���� ,Q� WKH� SUHVHQW� FDVH�� WKH� RQO\� HYLGHQFH� ZH� KDYH� ZLWK� UHJDUG� WR� WKH

PDQDJHPHQW� DQG� RZQHUVKLS� RI� 6FKDOO� ��� LV� IRXQG� LQ� 6FKDOO� ��¶V� &KDSWHU� �

DSSOLFDWLRQ� IRU� EDQNUXSWF\�� � 7KH� EDQNUXSWF\� DSSOLFDWLRQ� OLVWV� WKDW�� � (GZLQ� $�

6FKDOO� ZDV� 6FKDOO� ��¶V� SUHVLGHQW�� 'HORUHV� 0�� 6FKDOO� ZDV� WKH� VHFUHWDU\� DQG

WUHDVXUHU�RI� �6FKDOO�����DQG�'HQQLV�%��6FKDOO�� 6U���ZDV� WKH�YLFH�SUHVLGHQW� RI

6FKDOO������7KHVH�WKUHH�RIILFHUV�DQG�GLUHFWRUV�ZHUH�DOVR�WKH�VROH�VKDUHKROGHUV

RI� WKH� QRZ� EDQNUXSW� FRUSRUDWLRQ�� � ,Q� WKH� SUHVHQW� FDVH�� KRZHYHU�� WKHUH� LV

DEVROXWHO\� QR� HYLGHQFH�ZLWK� UHJDUG� WR� WKH� FRQWURO��PDQDJHPHQW�� RSHUDWLRQV�

RZQHUVKLS� RU� ILQDQFLDO� FRQWURO� RI� 6FKDOO� ���� � ,Q� IDFW�� $SSHOOHHV¶� DQVZHU� WR

$SSHOODQWV¶� FRPSODLQW� VWDWHV� WKDW� ³WKH� DQVZHULQJ� >$SSHOOHHV@� EHOLHYH� DQG�

WKHUHIRUH�� DYHU� WKDW� QR� VXFK� FRUSRUDWH� HQWLW\>�6FKDOO� ���@� H[LVWV´� DQG� WKDW

³DQVZHULQJ� >$SSHOOHHV@� KDYH� QR� NQRZOHGJH� RU� LQIRUPDWLRQ� RU� EHOLHI� DV� WR
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ZKHWKHU�>6FKDOO���@�ZDV�LQFRUSRUDWHG�RQ�$SULO�����������LQ�WKH�&RPPRQZHDOWK

RI� 3HQQV\OYDQLD�´� � $FFRUGLQJO\�� ZH� DUH� ZLWKRXW� VXIILFLHQW� IDFWV� RI� UHFRUG� WR

PDNH� D� GHWHUPLQDWLRQ� RI� ZKHWKHU� 6FKDOO� ��� LV� WKH� DOWHU�HJR� FRUSRUDWLRQ� RI

6FKDOO������%HWWHU�%XLOGLQJ�6XSSO\�&RUS��VXSUD�

���� :H�ILQG�LW�LPSHUDWLYH�WR�QRWH�WKDW�WKH�WULDO�FRXUW�ZDV�OLNHZLVH�SUHVHQWHG

ZLWK� D� GHDUWK� RI� HYLGHQFH� XSRQ� ZKLFK� WR� PDNH� LWV� GHWHUPLQDWLRQ� JUDQWLQJ

VXPPDU\� MXGJPHQW� LQ� 6FKDOO� ��¶V� IDYRU�� � ,Q� FRPLQJ� WR� LWV� UXOLQJ�� WKH� FRXUW

VWDWHG�

7KH�FRPSODLQW�RQ�WKH�WKHRU\�RI�FRUSRUDWH�VXFFHVVLRQ�WR�OLDELOLW\�RI�D
EDQNUXSW� FRUSRUDWLRQ� PXVW� EH� GLVPLVVHG� DV� DJDLQVW� WKH� QRQ�
EDQNUXSW�FRUSRUDWH�GHIHQGDQW���$V�-XGJH�3DQHOOD�IRXQG�LQ�KLV�ILQDO�
ELQGLQJ�RUGHU��WKLV�FRXUW�FDQQRW�UHYLYH�D�FODLP�WKDW�D�FRUSRUDWLRQ�LV
OLDEOH�IRU�D�GHEW�RI�DQRWKHU�FRUSRUDWLRQ�WKDW�KDV�EHHQ�GLVFKDUJHG�LQ
EDQNUXSWF\�

2WKHU� WKDQ� WKLV� EODQNHW� VWDWHPHQW� UHO\LQJ� XSRQ� DQRWKHU� WULDO� MXGJH¶V

FRQFOXVLRQV��WKH�FRXUW�RIIHUV�QR�UHDVRQV�WR�GHPRQVWUDWH�WKDW�WKHUH�H[LVWHG�QR

JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�DQG�WKDW�6FKDOO����ZDV�HQWLWOHG�WR�MXGJPHQW�DV�D

PDWWHU�RI�ODZ���3D�5�&�3�����������,Q�IDFW��LI�6FKDOO����ZDV�LQGHHG�HVWDEOLVKHG

DV�DQ�DOWHU�HJR�FRUSRUDWLRQ�WR�FRQWLQXH��6FKDOO���¶V�EXVLQHVV�LQ�DQ�DWWHPSW�WR

DYRLG�6FKDOO���¶V�GHEWV�DQG�OLDELOLWLHV��6FKDOO����PD\�ZHOO�EH�OLDEOH�XQGHU�WKH

WKHRU\�RI� VXFFHVVRU� OLDELOLW\��� �5R\DO� ,QVXUDQFH�&R���VXSUD�� � 7R� LJQRUH� WKLV

                                        
�� :H� DOVR� QRWH� WKDW� $SSHOODQWV� FRXOG� KDYH� FRQFHLYDEO\� DWWHPSWHG� WR� FROOHFW
WKHLU� MXGJPHQWV� DJDLQVW� 6FKDOO� ��� RU� 6FKDOO� ��¶V� SURSHUW\� RXWVLGH� WKH
EDQNUXSWF\�SURFHVV�EHFDXVH�³>W@KH�IDLOXUH�RI�D�FUHGLWRU�WR�ILOH�D�FODLP�DV�WR�D
GHEW�ZKLFK� LV� H[FHSWHG� IURP� EDQNUXSWF\� GLVFKDUJH� GRHV� QRW� EDU� WKH� FUHGLWRU
IURP�SURFHHGLQJ�DJDLQVW� WKH�GHEWRU� RU� WKH�GHEWRU¶V� SURSHUW\�´� �3DOPHU�� ���
$��G�DW�����
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LVVXH�PD\�EH�LQWHUSUHWHG�DV�D�VLOHQW� MXGLFLDO�VDQFWLRQ�IRU�FRUSRUDWLRQV�WR�IRUP

VXFFHVVRU� HQWLWLHV� LQ� DQ� HIIRUW� WR� VKHOWHU� WKHLU� ILQDQFLDO� UHVSRQVLELOLWLHV� DQG

GHEWV�� � /DYHOOH�� VXSUD�� � 7KLV�� ZH� FDQQRW� XSKROG�� � $FFRUGLQJO\�� ZH� PXVW

UHYHUVH�WKH�RUGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�6FKDOO������

���� 2UGHU� JUDQWLQJ� VXPPDU\� MXGJPHQW� UHYHUVHG�� � &DVH� UHPDQGHG� IRU

SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG���

                                                                                                                                      

���3UHVHQWO\��ZH�DUH�FRPSHOOHG�WR�QRWH�WKDW�WKH� WULDO� FRXUW�KDV�IDLOHG� WR� ILOH�D
VHSDUDWH� RSLQLRQ� DGGUHVVLQJ� WKH� LVVXHV� UDLVHG� E\� WKH� DSSHOODQWV� LQ� WKHLU
3D�5�$�3�������E��6WDWHPHQW�RI�0DWWHU�&RPSODLQHG�RI�RQ�$SSHDO�DQG� LQ� WKHLU
DSSHOODWH�EULHIV�����,QVWHDG��WKH�WULDO�FRXUW�UHOLHV�XSRQ�LWV�'HFHPEHU����������
RSLQLRQ� LQ� VXSSRUW� RI� JUDQWLQJ� 6FKDOO� ��¶V� PRWLRQ� IRU� VXPPDU\� MXGJPHQW�
VWDWLQJ�LQ�LWV�RUGHU�WR�WKLV�FRXUW�WKDW�³>Q@R�DGGLWLRQDO�VWDWHPHQW�RI�UHDVRQV�RQ
RXU�SDUW�LV�UHTXLUHG�´��:KLOH�3D�5�$�3�������D��DOORZV�D�WULDO�FRXUW�WR�UHO\�RQ�D
UXOLQJ�RU�GHWHUPLQDWLRQ�LQ�WKH�UHFRUG�WKDW�H[SODLQV�WKH�UHDVRQV�IRU�HQWHULQJ�WKH
RUGHU�ZKLFK� LV� DSSHDOHG�� WKH� WULDO� FRXUW¶V� UHOLDQFH� RQ� LWV�'HFHPEHU����� ����
RSLQLRQ� LV� QHLWKHU� UHVSRQVLYH� WR� $SSHOODQWV¶� LVVXHV� RQ� DSSHDO� QRU� LQVWUXFWLYH
ZLWK�UHJDUG�WR�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�HQWU\�RI�QRQVXLW���/DFN�RI�DQ
DGHTXDWH�RSLQLRQ�KDV�SUHYHQWHG�WKLV�FRXUW� IURP�FRQGXFWLQJ� DSSHOODWH� UHYLHZ�
ZH�KDYH�QR�UHFRUG�RI�DQ\�SURFHHGLQJV�EHWZHHQ�WKH�SDUWLHV�DQG�FDQQRW�DQDO\]H
WKH�VSHFLDOL]HG�EDQNUXSWF\�LVVXHV�LQYROYHG�LQ�WKLV�FDVH�RQ�D�FROG�UHFRUG�

��� :H� DOVR� GR� QRW� ILQG� WKH� IDFW� WKDW� $SSHOODQWV� GLG� QRW� DSSHDO� WKH� RUGHU
GLVFRQWLQXLQJ� WKH�6FKDOO���� FDVHV� IDWDO� WR� WKH� FODLPV�XQGHUO\LQJ� WKH� FDVH� RQ
DSSHDO���$W�WKH�WLPH�WKH�FRXUW�GLVFRQWLQXHG�WKH�6FKDOO����FDVHV���WKH�WULDO�FRXUW
KDG� QRW� \HW� JUDQWHG� 6FKDOO� ��� VXPPDU\� MXGJPHQW�� � $FFRUGLQJO\�� WKH� LVVXHV
UHJDUGLQJ� WKH� LPSURSHU� JUDQW� RI� VXPPDU\� MXGJPHQW� GXH� WR� 6FKDOO� ��¶V
SRWHQWLDO� VXFFHVVRU� OLDELOLW\�ZHUH� QRW� \HW� ULSH� DQG�� WKHUHIRUH�� FRXOG�QRW� KDYH
EHHQ� DGGUHVVHG� LQ� DQ� DSSHDO� IURP� WKH� FRQWLQXDQFH� RI� WKH� SUHGHFHVVRU
FRUSRUDWLRQ¶V� FDVHV�� � )LQDOO\�� WKH� IDFW� WKDW� WKH� 6FKDOO� ��� FDVHV� ZHUH
GLVFRQWLQXHG�EDVHG�XSRQ�DQ�LPSURSHU�GLVFKDUJH�RI�6FKDOO���¶V�FRUSRUDWH�GHEW
XQGHU� &KDSWHU� �� IXUWKHU� GLOXWHV� $SSHOOHHV¶� DUJXPHQW� RI� ZDLYHU� IRU� IDLOXUH� WR
DSSHDO�WKH�GLVFRQWLQXDQFH�RUGHU�


