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��� 7KLV�LV�DQ�DSSHDO�IURP�DQ�RUGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW�LQ�IDYRU

RI� $SSHOOHH�'HIHQGDQW�� 4XDOLW\� &RDFK�� ,QF��� EDVHG� RQ� WKH� JRYHUQPHQW

FRQWUDFWRU�GHIHQVH���)RU�WKH�IROORZLQJ�UHDVRQV��ZH�DIILUP�

��� $SSHOODQW��%UXFH�&RQQRU��VXIIHUHG�D�VSLQDO�FRUG�LQMXU\�LQ�������ZKLFK

OHIW�KLP�D�TXDGULSOHJLF��KH�KDV�QR�XVH�RI�KLV�OHJV��DQG�OLPLWHG�XVH�RI�KLV�DUPV

DQG� KDQGV�� � )RU� WKH� ODVW� ��� \HDUV�� $SSHOODQW� KDV� EHHQ� GULYLQJ� D�PRGLILHG

YDQ���3ULRU�WR�������$SSHOODQW¶V�YDQ�LQFOXGHG�WZR�KDQG�GHYLFHV��RQH�DOORZLQJ

KLP�WR�VWHHU�ZLWK�KLV�ULJKW�KDQG��DQG�WKH�RWKHU�SHUPLWWLQJ�KLP�WR�EUDNH�DQG

DFFHOHUDWH�ZLWK�KLV�OHIW�KDQG�XVLQJ�D�IRUZDUG�DQG�EDFNZDUG�PRWLRQ�

��� ,Q�WKH�ODWH�����¶V��$SSHOODQW�EHJDQ�WR�H[SHULHQFH�SDLQ�DQG�GLVFRPIRUW

LQ�KLV�QHFN��DUP��VKRXOGHU�DQG�EDFN�ZKLFK�KH�DWWULEXWHG�WR�WKH�KDQG�FRQWURO
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GHYLFH�RQ�KLV�YDQ���7KHUHIRUH��KH�DSSOLHG�IRU�IXQGLQJ�IURP�WKH�3HQQV\OYDQLD

2IILFH� RI� 9RFDWLRQDO� 5HKDELOLWDWLRQ� �295�� IRU� PRGLILFDWLRQV� WR� D� QHZ� YDQ�

295�UHIHUUHG�KLP�WR�'HIHQGDQW�0RVV�5HKDE�'ULYLQJ�6FKRRO� IRU�'LVDEOHG�IRU

DQ� HYDOXDWLRQ�� IROORZLQJ� ZKLFK� KLV� HYDOXDWRU�� 'DQ� %DVRUH�� UHFRPPHQGHG

IXQGLQJ�IRU��LQWHU�DOLD��D�OHIW�KDQG�FRQWURO�UHTXLULQJ�D�VLGH�WR�VLGH�PRWLRQ�WR

EUDNH�DQG�DFFHOHUDWH��DV�RSSRVHG�WR�WKH�EDFNZDUG�DQG�IRUZDUG�PRWLRQ�RI�KLV

SUHYLRXV� FRQWURO�� � �6HH� 3ODLQWLII¶V� 5HVSRQVH� WR� 0RWLRQ� IRU� 6XPPDU\

-XGJPHQW��([KLELW�����'ULYHU�(YDOXDWLRQ�7UDLQLQJ�&HQWHU�9DQ�(TXLSPHQW�/LVW

DW� ����� � ,Q� DGGLWLRQ�� %DVRUH� UHFRPPHQGHG� D� KDQG� VHFXUHPHQW� GHYLFH�

VSHFLILFDOO\�D�³SDOPHU�FXII�Z>LWK@�'�5LQJ�RQ�YHOFUR�´��LG����VR�WKDW�$SSHOODQW

FRXOG�PDLQWDLQ�KLV�JULS�RQ�WKH�FRQWURO���%DVRUH�GLG�QRW�VSHFLI\�ZKHUH�WR�SODFH

WKH�YHOFUR�RQ�WKH�FRQWURO��

����������������������������������
�� +HUHLQDIWHU� ZH� ZLOO� UHIHU� WR� H[KLELWV� DWWDFKHG� WR� WKH� SDUWLHV¶� PRWLRQ� IRU
VXPPDU\� MXGJPHQW� DQG� UHVSRQVH� DV� ³'´� IRU� 'HIHQGDQW¶V� 0RWLRQ� IRU
6XPPDU\�MXGJPHQW�DQG�³3´�IRU�3ODLQWLII¶V�5HVSRQVH�WR�0RWLRQ�IRU�6XPPDU\
-XGJPHQW��IROORZHG�E\�WKH�H[KLELW�QXPEHU�RU�OHWWHU�

�� ,Q�KLV� EULHI�� $SSHOODQW� GHVFULEHV� WKH� SDOPHU� FXII� EUDNH�WKURWWOH� GHYLFH� DV
IROORZV�

$�3DOPHU�FXII�RU�³&´�FXII�LV�D�IODW�UHFWDQJXODU�SLHFH�RI�PHWDO
XSRQ� ZKLFK� VRPHRQH� VXFK� DV� WKH� SODLQWLII� FRXOG� UHVW� KLV� OHIW
KDQG�� � 7KH� IRUZDUG� SRUWLRQ� RI� WKLV�PHWDO� SODWIRUP� FRQWDLQHG� D
PHWDOOLF� ULQJ� LQ� WKH� VKDSH� RI� WKH� OHWWHU� ³&´�� � �� �� �� ,W� LV� QRW
FRPSOHWHO\�FORVHG��EXW�RSHQ�DW�WKH�YHU\� WRS�� WKXV� FDXVLQJ� LW� WR
ORRN� VRPHWKLQJ� OLNH� WKH� OHWWHU� ³&´�� � 7\SLFDOO\�� SODLQWLII¶V� ILQJHUV
ZRXOG�ILW�LQ�WKH�&�ULQJ�DOORZLQJ�KLV�SDOP�DQG�ZULVW�WR�UHVW�RQ�WKH
UHDU�SRUWLRQ�RI�WKH�PHWDOOLF�SODWIRUP���$�SHUVRQ�ZKRVH�KDQG�LV�LQ
D�3DOPHU�FXII�LV�QRW�VHFXUHG�RU�WLHG�LQWR�WKH�GHYLFH�VLQFH�KH�FDQ
UHPRYH�KLV�KDQG�E\�VLPSO\�SXOOLQJ�LW�EDFN�DQG�RXW�RI�WKH�GHYLFH�
������7KH�YHOFUR�VWUDS�DWWDFKHG�WR�SODLQWLII¶V�KDQG�LQWHUIDFH�GHYLFH�
�� �� �� ZDV� DWWDFKHG� DURXQG� WKH� UHDU� SRUWLRQ� RI� WKH� 3DOPHU� FXII
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��� 7KH� 295� DJUHHG� WR� 0RVV¶� UHFRPPHQGDWLRQV� DQG� LQYLWHG� ELGV� RQ� WKH

ZRUN�� DFFHSWLQJ� WKH� ELG� VXEPLWWHG� E\� $SSHOOHH� 4XDOLW\� &RDFK�� � � $SSHOOHH

PDGH�WKH�UHTXHVWHG�PRGLILFDWLRQV�WR�$SSHOODQW¶V�YDQ��LQFOXGLQJ�LQVWDOODWLRQ�RI

WKH�SDOPHU� FXII� EUDNH�WKURWWOH� GHYLFH��ZKLFK�ZDV� VROG� WR�4XDOLW\� &RDFK� E\

'HIHQGDQW�&UHDWLYH�&RQWUROV��,QF�

��� 2Q�$XJXVW�����������IRXU�\HDUV�DIWHU�$SSHOODQW�SXUFKDVHG�WKH�YHKLFOH�

D�WUXFN�GULYLQJ�LQ�IURQW�RI�KLV�YDQ�FDPH�WR�D�VXGGHQ�VWRS�� �)HDULQJ�WKDW�DQ

H[WHQVLRQ� ODGGHU� SURWUXGLQJ� IURP� WKH� UHDU� RI� WKH� WUXFN� PLJKW� VWULNH� KLV

ZLQGVKLHOG��$SSHOODQW�DSSOLHG�KLV�EUDNH�E\�PRYLQJ�WKH�KDQG�FRQWURO�GHYLFH�WR

WKH�ULJKW��DQG��DW�WKH�VDPH�WLPH��VWHHUHG�KLV�YDQ�WR�WKH�ULJKW���+RZHYHU��LQ

GRLQJ�VR��$SSHOODQW�KLW� WKH�FXUE�DQG�WKH� LPSDFW�WKUHZ�KLV�ERG\� WR�WKH� OHIW�

%HFDXVH�KLV� OHIW�KDQG�ZDV�VHFXUHG� LQ� WKH�SDOPHU� FXII� GHYLFH�� KH� FRXOG�QRW

UHPRYH� LW�� WKXV�� KLV� DUP� DQG� KDQG�PRYHG� WR� WKH� OHIW� FDXVLQJ� WKH� YDQ� WR

DFFHOHUDWH���7KH�YDQ�FUDVKHG�LQWR�DQ�DXWRPRELOH�DQG�D�WUHH�EHIRUH�FRPLQJ�WR

D�KDOW���$SSHOODQW�VXIIHUHG�VHULRXV�LQMXULHV�LQ�WKH�DFFLGHQW�

��� 2Q�6HSWHPEHU�����������$SSHOODQW�ILOHG�D�SHUVRQDO�LQMXU\�VXLW�DJDLQVW

$SSHOOHH��0RVV�5HKDE�'ULYLQJ�6FKRRO�IRU�'LVDEOHG��0RVV�5HKDE��,QF���$OEHUW

(LQVWHLQ�+HDOWKFDUH�1HWZRUN��,QF���DQG�&UHDWLYH�&RQWUROV��,QF���$SSHOOHH�ILOHG

�������������������������������������������������������������������������������������������������������������
SODWIRUP� ±� WKH� DUHD� XSRQ� ZKLFK� SODLQWLII¶V� ZULVW� ZRXOG� UHVW�
7KHUHIRUH�� WKH� YHOFUR� VWUDS� ZRXOG� IDVWHQ� GLUHFWO\� DURXQG
SODLQWLII¶V�ZULVW�LQ�D�PDQQHU�WKDW�ZRXOG�WLJKWO\�VHFXUH�KLV�KDQG�WR
WKH�3DOPHU�FXII�DQG�WKHUHIRUH�WR�WKH�EUDNH�WKURWWOH�PHFKDQLVP�

�$SSHOODQW¶V�%ULHI�DW����
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D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�LQ�-XQH������FODLPLQJ��LQWHU�DOLD��WKDW�LW�ZDV

HQWLWOHG�WR�JRYHUQPHQW�FRQWUDFWRU�LPPXQLW\����%\�2UGHU�GDWHG�-XO\����������

WKH� WULDO� FRXUW� JUDQWHG� $SSHOOHH¶V� PRWLRQ�� � $SSHOODQW� DQG� DOO� UHPDLQLQJ

GHIHQGDQWV� ILOHG�SHWLWLRQV�IRU�UHFRQVLGHUDWLRQ�ZKLFK�ZHUH�ODWHU�GHQLHG���7KH

UHPDLQLQJ�GHIHQGDQWV�VXEVHTXHQWO\�VHWWOHG�WKHLU�FODLPV�ZLWK�$SSHOODQW��DQG�

E\�2UGHU�GDWHG�$SULO�����������XSRQ�DJUHHPHQW�RI�WKH�UHPDLQLQJ�SDUWLHV��WKH

WULDO� FRXUW� HQWHUHG� D� GLVFRQWLQXDQFH�� � 7KDW� 2UGHU� DOVR� GHFODUHG� ILQDO� DQG

DSSHDODEOH�WKH�-XO\����������2UGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI

$SSHOOHH����7KLV�WLPHO\�DSSHDO�IROORZV�

��� $OWKRXJK� $SSHOODQW� OLVWV� QLQH� LVVXHV� LQ� KLV� 6WDWHPHQW� RI� 4XHVWLRQV

LQYROYHG�� KH� HVVHQWLDOO\� FKDOOHQJHV� RQO\� WKH� WULDO� FRXUW¶V� GHFLVLRQ� WR� JUDQW

$SSHOOHH¶V� PRWLRQ� IRU� VXPPDU\� MXGJPHQW� EDVHG� RQ� WKH� JRYHUQPHQW

FRQWUDFWRU�GHIHQVH���6SHFLILFDOO\��$SSHOODQW�FRQWHQGV�WKDW�WKH�WULDO�FRXUW�HUUHG

LQ�

�D� IDLOLQJ�WR�KROG�$SSHOOHH�WR�WKH�SURSHU�EXUGHQ�E\
QHJOHFWLQJ�WR�FRQVLGHU�

����������������������������������
��$OWKRXJK�WKH�RWKHU�GHIHQGDQWV�DOVR� ILOHG�PRWLRQV� IRU� VXPPDU\� MXGJPHQW�
QRQH�RI�WKHP�UDLVHG�WKLV�DIILUPDWLYH�GHIHQVH�

��7KH�-XO\����2UGHU�JUDQWLQJ�$SSHOOHH¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�ZDV
QRW�DQ�DSSHDODEOH�ILQDO�RUGHU�EHFDXVH�LW�GLG�QRW�³GLVSRVH>@�RI�DOO�FODLPV�RU�RI
DOO�SDUWLHV�´��3D�5�$�3������E��������������6HH�6PLWOH\�Y��+ROLGD\�5DPEOHU
&RUS��� ���� $��G� ����� ���� �3D�� 6XSHU�� ������VWDWLQJ� WKDW� XQGHU� 3D�5�$�3�
����� ³DQ� RUGHU� JUDQWLQJ� VXPPDU\� MXGJPHQW� WR� VHYHUDO�� EXW� QRW� DOO�
GHIHQGDQWV� QDPHG� LQ� D� FLYLO� FRPSODLQW� LV� QRW� D� ILQDO� RUGHU� XQOHVV� WKH� WULDO
FRXUW� H[SUHVVO\� GHWHUPLQHV� WKH� RUGHU� VKRXOG� EH� WUHDWHG� DV� VXFK>�� �� �� �
L@QVWHDG�� WKH� SDUWLDO� JUDQW� RI� VXPPDU\� MXGJPHQW� RQO\� EHFRPHV� ILQDO� DIWHU
HQWU\�RI�DQ�RUGHU�GLVSRVLQJ�RI�DOO�FODLPV�RU�RI�DOO�SDUWLHV�´��
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��� ZKHWKHU�$SSHOOHH�HVWDEOLVKHG�WKDW�WKH�JRYHUQPHQW
NQHZ�RI�WKH�ULVN�LQ�VHFXULQJ�$SSHOODQW¶V�KDQG�WR�WKH
GHYLFH��DQG

��� ZKHWKHU�$SSHOOHH�HVWDEOLVKHG�WKDW�LW�LVVXHG
ZDUQLQJV�DQG�RU�LQVWUXFWLRQV�UHJDUGLQJ�WKH�XVH�RI
WKH�YHOFUR�VWUDS�

�E� ILQGLQJ�WKDW�WKH�295�LVVXHG�VSHFLILFDWLRQV�UHJDUGLQJ�WKH
SODFHPHQW�RI�WKH�YHOFUR�VWUDS�RQ�WKH�SDOPHU�FXII
EUDNH�WKURWWOH�GHYLFH�

�F� ILQGLQJ�WKDW�$SSHOOHH�ZDV�QRW�LQYROYHG�LQ�GHWHUPLQLQJ
ZKHUH�WKH�YHOFUR�VWUDS�ZRXOG�EH�SODFHG�RQ�WKH
EUDNH�WKURWWOH�GHYLFH�

�G� ILQGLQJ�WKDW�$SSHOODQW¶V�H[SHUW�REMHFWHG�RQO\�WR�WKH�XVH
RI��UDWKHU�WKDQ�WKH�SODFHPHQW�RI��WKH�YHOFUR�VWUDS��DQG

�H� FRQFOXGLQJ�WKDW�$SSHOOHH�ZDV�QRW�QHJOLJHQW�LQ�VHOOLQJ�DQG
LQVWDOOLQJ�WKH�PRGLILHG�VWUDS�ZLWKRXW�ILUVW�FRQVXOWLQJ�WKH
PDQXIDFWXUHU�

�6HH�$SSHOODQW¶V�%ULHI�DW�������� �$IWHU�D�WKRURXJK�UHYLHZ�RI�WKH�UHFRUG��WKH

SDUWLHV¶�EULHIV�DQG�WKH�UHOHYDQW�FDVHODZ��ZH�ILQG�WKDW�WKH�WULDO�FRXUW�SURSHUO\

����������������������������������
��:H� QRWH� ZLWK� GLVDSSURYDO� WKDW� $SSHOODQW¶V� EULHI� YLRODWHV� 5XOHV� ����� DQG
����� RI� WKH� 3HQQV\OYDQLD� 5XOHV� RI� $SSHOODWH� 3URFHGXUH�� � 5XOH� �����D�
FKDUJHV� WKDW� WKH� 6WDWHPHQW� RI� 4XHVWLRQV� ,QYROYHG� ³VKRXOG� QRW� QRUPDOO\
H[FHHG����OLQHV�>DQG@�PXVW�QHYHU�H[FHHG�RQH�SDJH�������>��W@KLV�UXOH�LV�WR�EH
FRQVLGHUHG� LQ� WKH� KLJKHVW� GHJUHH� PDQGDWRU\�� DGPLWWLQJ� QR� H[FHSWLRQ>�@´
3D�5�$�3�������D��� �&RQWUDU\� WR�WKH�FOHDU�PDQGDWH�RI� WKH�5XOH��$SSHOODQW¶V
6WDWHPHQW�RI�4XHVWLRQV�,QYROYHG�FRQVLVWV�RI����OLQHV�FRYHULQJ�DOPRVW�WZR�IXOO
SDJHV���,Q�DGGLWLRQ��$SSHOODQW¶V�6WDWHPHQW�RI�WKH�&DVH��ZKLFK�VKRXOG�FRQVLVW
RI� ³>D@�FORVHO\�FRQGHQVHG�FKURQRORJLFDO� VWDWHPHQW�� LQ�QDUUDWLYH� IRUP�� RI� DOO
WKH�IDFWV�ZKLFK�DUH�QHFHVVDU\�WR�EH�NQRZQ�LQ�RUGHU�WR�GHWHUPLQH�WKH�SRLQWV
LQ�FRQWURYHUV\�´�3D�5�$�3�������D��G��� LV�D����ò�SDJH�QDUUDWLYH�FRQWDLQLQJ
LUUHOHYDQW�GHWDLOV�DQG�DUJXPHQW���6HH�LG��DW������E���³7KH�VWDWHPHQW�RI�WKH
FDVH�VKDOO�QRW�FRQWDLQ�DQ\�DUJXPHQW�´����$OWKRXJK�ZH�GHFOLQH�WR�GLVPLVV�WKH
DSSHDO� LQ� WKLV� SDUWLFXODU� FDVH�� ZH� ZDUQ� $SSHOODQW� DQG� KLV� FRXQVHO� WKDW
FRQIRUPDQFH� WR� WKH� EULHILQJ� UHTXLUHPHQWV� IRXQG� LQ� WKH� 5XOHV� RI� $SSHOODWH
3URFHGXUH�LV�PDQGDWRU\���6XEVWDQWLDO�QRQ�FRPSOLDQFH�PD\�UHVXOW�LQ�TXDVKDO



-��$��������

�����

JUDQWHG�VXPPDU\�MXGJPHQW�WR�$SSHOOHH�EDVHG�RQ�WKH�JRYHUQPHQW�FRQWUDFWRU

GHIHQVH��DFFRUGLQJO\��ZH�DIILUP�

��� 3HQQV\OYDQLD� 5XOH� RI� &LYLO� 3URFHGXUH� ������� SURYLGHV� WKDW� DQ\� SDUW\

PD\�PRYH�IRU�VXPPDU\�MXGJPHQW�LQ�WZR�FLUFXPVWDQFHV�

��� ZKHQHYHU�WKHUH�LV�QR�JHQXLQH�LVVXH�RI�DQ\�PDWHULDO�IDFW�DV
WR�D�QHFHVVDU\�HOHPHQW�RI�WKH�FDXVH�RI�DFWLRQ�RU�GHIHQVH
ZKLFK�FRXOG�EH�HVWDEOLVKHG�E\�DGGLWLRQDO�GLVFRYHU\�RU
H[SHUW�UHSRUW��RU

��� LI��DIWHU�WKH�FRPSOHWLRQ�RI�GLVFRYHU\�UHOHYDQW�WR�WKH�PRWLRQ�
LQFOXGLQJ�WKH�SURGXFWLRQ�RI�H[SHUW�UHSRUWV��DQ�DGYHUVH
SDUW\�ZKR�ZLOO�EHDU�WKH�EXUGHQ�RI�SURRI�DW�WULDO�KDV�IDLOHG�WR
SURGXFH�HYLGHQFH�RI�IDFWV�HVVHQWLDO�WR�WKH�FDXVH�RI�DFWLRQ
RU�GHIHQVH�ZKLFK�LQ�D�MXU\�WULDO�ZRXOG�UHTXLUH�WKH�LVVXHV�WR
EH�VXEPLWWHG�WR�D�MXU\�

3D�5�&LY�3�������������������%HFDXVH�VXPPDU\�MXGJPHQW�HIIHFWLYHO\�HQGV�WKH

OLWLJDWLRQ�� LW� VKRXOG� EH� JUDQWHG� RQO\� LQ� WKH� FOHDUHVW� FDVHV�� � 6FRSHO� Y�

'RQHJDO�0XW��,QV��&R�������$��G�����������3D��6XSHU����������,Q�UHYLHZLQJ

DQ�RUGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW��³ZH�YLHZ�WKH�UHFRUG�LQ�WKH�OLJKW�PRVW

IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\��DQG�DOO�GRXEWV�DV�WR� WKH�H[LVWHQFH�RI�D

JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�PXVW�EH�UHVROYHG�DJDLQVW�WKH�PRYLQJ�SDUW\�´

(UWHO�Y��3DWULRW�1HZV�&R�������3D�����������������$��G�������������FHUW�

GHQLHG������8�6������������6�&W�����������/�(G��G��������������:H�ZLOO

�������������������������������������������������������������������������������������������������������������
RU� GLVPLVVDO� RI� WKH� DSSHDO�� � ,G�� DW� ������ � 6HH� )LUVW� /HKLJK� %DQN� Y�
+DYLODQG�*ULOOH��,QF�������$��G����������Q����3D��6XSHU���������GHFOLQLQJ
WR�GLVPLVV�DSSHDO�ZKHQ�DSSHOODQW¶V�VWDWHPHQW�RI�TXHVWLRQV�LQYROYHG�LQFOXGHG
��� OLQHV� RI� W\SH� VSDQQLQJ� WZR� SDJHV� RI� EULHI�� KRZHYHU�� &RXUW� VWDWHG� WKDW
³VXFK� LQGLIIHUHQFH� >WR� WKH� 5XOHV� RI� $SSHOODQW� 3URFHGXUH@� LV� ZRUWK\� RI
DGPRQLVKPHQW�´��
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UHYHUVH�D�WULDO�FRXUW¶V�RUGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW�RQO\�LI�ZH�ILQG�WKDW

WKH� FRXUW� FOHDUO\� DEXVHG� LWV� GLVFUHWLRQ� RU� FRPPLWWHG� DQ� HUURU� RI� ODZ�

&RFKUDQ�Y��*$)�&RUS�������3D����������������$��G�����������������

��� 7KH�WULDO�FRXUW�JUDQWHG�$SSHOOHH¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�EDVHG

RQ�WKH�JRYHUQPHQW�FRQWUDFWRU�GHIHQVH�ILUVW�UHFRJQL]HG�E\�WKH�3HQQV\OYDQLD

6XSUHPH�&RXUW�LQ�)HUHQFH�Y��%RRWK�	�)OLQQ�&R�������3D����������$��G����

�������

,W�LV�KRUQERRN�ODZ�WKDW�WKH�LPPXQLW\�IURP�VXLW�RI�WKH�VRYHUHLJQ
VWDWH�GRHV�QRW�H[WHQG�WR�LQGHSHQGHQW�FRQWUDFWRUV�GRLQJ�ZRUN�IRU
WKH� VWDWH�� �%XW� LW� LV� HTXDOO\� WUXH� WKDW� ZKHUH� D� FRQWUDFWRU
SHUIRUPV� KLV� ZRUN� LQ� DFFRUGDQFH� ZLWK� WKH� SODQV� DQG
VSHFLILFDWLRQV� DQG� LV� JXLOW\� RI� QHLWKHU� D� QHJOLJHQW� QRU� D
ZLOOIXO� WRUW�� KH� LV� QRW� OLDEOH� IRU� DQ\� GDPDJH� WKDW� PLJKW
UHVXOW�

,G��DW���������$��G�DW������HPSKDVLV�DGGHG���KROGLQJ�GHIHQGDQW�FRQWUDFWRU�

KLUHG� E\� VWDWH� KLJKZD\� GHSDUWPHQW� WR� FRQVWUXFW� URDG�� QRW� OLDEOH� WR

SODLQWLII�EXV� FRPSDQ\� IRU� QXLVDQFH�� EXV� FRPSDQ\� KDG� WR� GHWRXU� URXWH

EHFDXVH�FRQVWUXFWLRQ�RI�ORZHU�URDG�UHQGHUHG�KLJKHU�URDG�LPSDVVDEOH����6HH

DOVR�9DOOH\�)RUJH�*DUGHQV��,QF��Y��-DPHV�'��0RUULVVH\��,QF�������3D�

����� ���� $��G� ���� ������� �KROGLQJ� GHIHQGDQW�FRQWUDFWRU�� KLUHG� E\� VWDWH

KLJKZD\� DQG� EULGJH� DXWKRULW\� WR� FRQVWUXFW� URDG�� QRW� OLDEOH� WR

SODLQWLII�FHPHWHU\� IRU� WUHVSDVV�� GLUW� DQG� VLOW� IURP� URDGZRUN� ZDVKHG� LQWR

FHPHWHU\¶V�SRQGV����%XW�VHH�/RER]]R�Y��$GDP�(LGHPLOOHU��,QF�������3D�

����� ���� $��G� ���� ������� �KROGLQJ� JRYHUQPHQW� FRQWUDFWRU� GHIHQVH� QRW
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DSSOLFDEOH� ZKHQ� FRQWUDFWRU� HQJDJHV� LQ� XOWUDKD]DUGRXV� DFWLYLW\�� H�J��

EODVWLQJ��

���� 7KH�JRYHUQPHQW�FRQWUDFWRU�GHIHQVH�SURWHFWV� WZR� LPSRUWDQW� LQWHUHVWV�

���� LW� VKLHOGV� FRQWUDFWRUV� IURP� OLDELOLW\�� DEVHQW� D� QHJOLJHQW� RU� ZLOOIXO� WRUW�

ZKHQ� WKH\� SHUIRUP�ZRUN� IRU� WKH� JRYHUQPHQW� IRU�ZKLFK� WKH� JRYHUQPHQW� LV

SURWHFWHG�E\�VRYHUHLJQ� LPPXQLW\�� DQG����� LW� HQFRXUDJHV� ORZHU� FRPSHWLWLYH

ELGGLQJ��DQG� WKXV� ORZHU� FRVWV� IRU� WKH�JRYHUQPHQW�� E\� DVVXULQJ� FRQWUDFWRUV

WKDW�WKH\�ZLOO�EH�SURWHFWHG�IURP�ODZVXLWV�IRU�FRQVHTXHQWLDO�GDPDJHV�UHVXOWLQJ

IURP�WKH�JRYHUQPHQW¶V�SODQV���0DFNH\�Y��0DUHPRQW�&RUS�������$��G�����

���� �3D�� 6XSHU�� ������� �6HH� DOVR� &DUOH\� Y��:KHHOHG� &RDFK�� ���� )��G

�������������G�&LU���������FHUW��GHQLHG������8�6�����������6�&W����������

/�(G��G� ���� ������� �VWDWLQJ� WKDW� ³ZLWKRXW� WKH� JRYHUQPHQW� FRQWUDFWRU

GHIHQVH��LW�ZRXOG�EH�PRUH�GLIILFXOW�DQG�FRVWO\�IRU�WKH�JRYHUQPHQW�WR�DFTXLUH

SURGXFWV�´���

���� $W�LVVXH�LQ�WKH�SUHVHQW�FDVH�LV�WKH�DSSOLFDELOLW\�RI�WKH�GHIHQVH�LQ�D�QRQ�

PLOLWDU\�SURGXFWV�OLDELOLW\�DFWLRQ�DQG�WKH�FRQWUDFWRU¶V�EXUGHQ� LQ�SURYLQJ� WKLV

DIILUPDWLYH� GHIHQVH�� � ,Q� 0DFNH\� Y�� 0DUHPRQW� &RUS��� VXSUD�� WKH� RQO\

3HQQV\OYDQLD�FDVH�RQ�SRLQW��D�SDQHO�RI�WKLV�&RXUW�KHOG�WKDW�³WKH�JRYHUQPHQW

����������������������������������
�� $OWKRXJK�ZH�DFNQRZOHGJH� WKDW� IHGHUDO� GLVWULFW� DQG� FLUFXLW� FRXUW� GHFLVLRQV
DUH� QRW� ELQGLQJ� RQ� WKLV� &RXUW�� ³DQ� H[DPLQDWLRQ� RI� WKHLU� KROGLQJV� LV
DSSURSULDWH�LQ�DUULYLQJ�DW�RXU�RZQ�FRQFOXVLRQV�´��0DFNH\������$��G�DW�����
:H� ILQG� IHGHUDO� SUHFHGHQW� HVSHFLDOO\� HQOLJKWHQLQJ� LQ� WKLV� DUHD� RI� ODZ� VLQFH
3HQQV\OYDQLD� FRXUWV� KDYH� UDUHO\� DGGUHVVHG� WKH� JRYHUQPHQW� FRQWUDFWRU
GHIHQVH�
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FRQWUDFW�GHIHQVH�LV�DYDLODEOH�LQ�D�VWULFW�SURGXFWV�OLDELOLW\�DFWLRQ�XQGHU�FHUWDLQ

QDUURZO\�GHILQHG�FLUFXPVWDQFHV�´��0DFNH\������$��G�DW�������6LJQLILFDQWO\�

KRZHYHU��0DFNH\� LQYROYHG�D�FRQWUDFW�ZLWK� WKH�PLOLWDU\��� �$IWHU� FRQVLGHULQJ

VHYHUDO� IHGHUDO� FRXUW� GHFLVLRQV�� WKH� 0DFNH\� FRXUW� DGRSWHG� D� PRGLILHG

YHUVLRQ� RI� WKH� JRYHUQPHQW� FRQWUDFW� GHIHQVH� VHW� IRUWK� LQ� ,Q� UH� ³$JHQW

2UDQJH´�3URGXFW�/LDELOLW\�/LWLJDWLRQ������)�6XSS��������(�'�1�<��������

DQG�KHOG�WKDW�D�GHIHQGDQW�PXVW�HVWDEOLVK�IRXU�HOHPHQWV�WR�EHQHILW�IURP�WKH

GHIHQVH�LQ�D�SURGXFWV�OLDELOLW\�DFWLRQ��

��� 7KH�JRYHUQPHQW�HVWDEOLVKHG�WKH�VSHFLILFDWLRQ�IRU�WKH
SRUWLRQ�RI�WKH�SURGXFW�ZKLFK�SUR[LPDOO\�FDXVHG�WKH
SODLQWLII¶V�LQMXU\�

��� 7KH�SURGXFW�PHW�WKH�JRYHUQPHQW¶V�VSHFLILFDWLRQV�LQ�DOO
PDWHULDO�DVSHFWV�

��� 7KH�GHIHQGDQW�ZDUQHG�WKH�JRYHUQPHQW�DERXW�SDWHQW�HUURUV
RU�SDWHQW�GHVLJQ�GHIHFWV�LQ�WKH�JRYHUQPHQW¶V�VSHFLILFDWLRQV
RU�DERXW�GDQJHUV�LQYROYHG�LQ�WKH�GHVLJQ�RU�XVH�RI�WKH
SURGXFW�WKDW�ZHUH�NQRZQ�WR�RU�VKRXOG�KDYH�EHHQ�NQRZQ�WR
WKH�GHIHQGDQW�

��� 7KH�GHIHQGDQW�KDV�SURYLGHG�DQ\�QHFHVVDU\�LQVWUXFWLRQV�RU
ZDUQLQJ�XQOHVV�WKH�FRQWUDFW�SURYLGHV�WKDW�WKH�PLOLWDU\�ZLOO
SURYLGH�VXFK�LQVWUXFWLRQV�RU�ZDUQLQJV�

����������������������������������
��7KH�GHIHQGDQW�FRQWUDFWRU�PDQXIDFWXUHG�0���PDFKLQH�JXQV�IRU�WKH�8QLWHG
6WDWHV�$UP\���,G��DW�����

�� 7KH� SODLQWLII� LQ�0DFNH\�� DV� LQ� WKH� SUHVHQW� FDVH�� SUHPLVHG� KLV� SURGXFWV
OLDELOLW\�FODLPV�RQ�D�GHVLJQ�GHIHFW�DQG�IDLOXUH�WR�ZDUQ���,G��DW�����
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0DFNH\�� ���� $��G� DW� ���� �IRRWQRWHV� RPLWWHG���� +RZHYHU�� ZH� VSHFLILFDOO\

KHOG�WKDW�³>W@KLV�IRUPXODWLRQ�LV�PHDQW�WR�DSSO\�RQO\�WR�VXSSOLHUV�RI�RXU�$UPHG

)RUFHV���$�QRQ�PLOLWDU\�FRQWH[W�ZRXOG�SUHVHQW�D�GLIIHUHQW�VLWXDWLRQ�´� �,G��DW

����Q���

���� $SSHOODQW� DUJXHV�� ILUVW�� WKDW� WKH� JRYHUQPHQW� FRQWUDFWRU� GHIHQVH� LV

XQDYDLODEOH� WR� QRQ�PLOLWDU\� VXSSOLHUV�� � +H� FRQWHQGV�� KRZHYHU�� WKDW� LI� ZH

GLVDJUHH�ZLWK� WKLV�SUHPLVH�� WKH� UHVWULFWLYH� WHVW� VHW� IRUWK� LQ�0DFNH\� VKRXOG

DSSO\���&RQYHUVHO\��$SSHOOHH�DUJXHV�WKDW�WKH�JRYHUQPHQW�FRQWUDFWRU�GHIHQVH

LV� DYDLODEOH� WR� QRQ�PLOLWDU\� FRQWUDFWRUV�� EXW� WKDW� WKH�0DFNH\� GHFLVLRQ� LV

VSHFLILFDOO\�OLPLWHG�WR�PLOLWDU\�FRQWUDFWRUV��$SSHOOHH�FRQWHQGV�WKDW�³>W@KH�RQO\

UHTXLUHPHQWV�RI�D�QRQ�PLOLWDU\�FRQWUDFWRU�DUH� WKDW� WKH�JRYHUQPHQW�SURYLGH

VSHFLILFDWLRQV�� WKH� FRQWUDFWRU� FDUHIXOO\� IROORZ� WKH� VSHFLILFDWLRQV� DQG�QRW� DFW

QHJOLJHQWO\�´��� � �$SSHOOHH¶V� %ULHI� DW� ����� � :H� KROG� WKDW� WKH� JRYHUQPHQW

FRQWUDFWRU�GHIHQVH�LV�DYDLODEOH�WR�QRQ�PLOLWDU\�VXSSOLHUV�LQ�D�VWDWH�SURGXFWV

����������������������������������
��7KH�ILUVW�WZR�HOHPHQWV�RXWOLQHG�LQ�0DFNH\�DUH�LGHQWLFDO�WR�WKRVH�WKH�GLVWULFW
FRXUW� DGRSWHG� LQ� $JHQW� 2UDQJH�� � +RZHYHU�� WKH� $JHQW� 2UDQJH� &RXUW
UHTXLUHG�RQO\�RQH�DGGLWLRQDO�HOHPHQW���WKH�GHIHQGDQW�PXVW�SURYH�³>W@KDW�WKH
JRYHUQPHQW�NQHZ�DV�PXFK�RU�PRUH�WKDQ�WKH�GHIHQGDQW�DERXW�WKH�KD]DUGV�WR
SHRSOH� WKDW�DFFRPSDQLHG� WKH�XVH�RI� µ$JHQW�2UDQJH�¶´� �,G�� DW� ���� �TXRWLQJ
$JHQW� 2UDQJH�� ���� )�6XSS�� DW� ������� � 7KH�0DFNH\� &RXUW� UHMHFWHG� WKLV
HOHPHQW�DV�³DEVWUDFW�DQG�GLIILFXOW�RI�SURRI�´��,G��DW�����Q���

��� 7KLV� LV� WKH� FRQWUDFWRU¶V� EXUGHQ� RI� SURRI� DSSOLHG� E\� WKH� 3HQQV\OYDQLD
6XSUHPH�&RXUW�LQ�ERWK�)HUHQFH��VXSUD��DQG�9DOOH\�)RUJH�*DUGHQV��VXSUD�
DQG� DSSOLHG� E\� WKH� WULDO� FRXUW� LQ� WKH� SUHVHQW� FDVH�� � 2Q� WKLV� SRLQW�� IRU� WKH
UHDVRQV�GLVFXVVHG�LQIUD��ZH�DJUHH�ZLWK�$SSHOODQW�WKDW�WKH�WULDO�FRXUW�HUUHG�E\
KROGLQJ�$SSHOOHH�WR�DQ�LQFRUUHFW�VWDQGDUG�RI�SURRI�
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OLDELOLW\� DFWLRQ�� EXW� WKDW� WR� EHQHILW� IURP� WKLV� GHIHQVH�� WKH� FRQWUDFWRU� PXVW

SURYH�WKDW�

��� WKH�JRYHUQPHQW�HVWDEOLVKHG�VSHFLILFDWLRQV�IRU�WKH�SRUWLRQ
RI�WKH�SURGXFW�ZKLFK�FDXVHG�WKH�SODLQWLII¶V�LQMXULHV�

��� WKH�SURGXFW�PHW�WKH�JRYHUQPHQW¶V�VSHFLILFDWLRQV�LQ�DOO
PDWHULDO�DVSHFWV��DQG

��� WKH�FRQWUDFWRU�ZDUQHG�WKH�HQG�XVHU�RI�WKH�SURGXFW�DERXW
DQ\�SDWHQW�HUURUV�RU�SDWHQW�GHVLJQ�GHIHFWV�WKDW�ZHUH
NQRZQ�WR�RU�VKRXOG�KDYH�EHHQ�NQRZQ�WR�WKH�FRQWUDFWRU�

���� 7KH� 0DFNH\� &RXUW� OLPLWHG� LWV� IRUPXODWLRQ� WR� PLOLWDU\� FRQWUDFWRUV

EHFDXVH� LW� FRQFOXGHG� WKDW� ³VHSDUDWLRQ� RI� SRZHUV� FRQFHUQV� FRPSHO� WKH

FRQFOXVLRQ´�WKDW�WKH�FRQWUDFWRU¶V�GXW\�WR�ZDUQ�UXQV�WR�WKH�JRYHUQPHQW��QRW

WR�WKH�HQG�XVHU��L�H��WKH�PLOLWDU\�VHUYLFHPDQ�RU�RIILFHU���0DFNH\������$��G�DW

����� � +RZHYHU�� WKH� &RXUW� VWDWHG� WKDW� ³>L@Q� WKH� FRQWH[W� RI� D� PXQLFLSDO

FRQWUDFW��WKH�GXW\�WR�ZDUQ�������ZRXOG�FOHDUO\�UXQ�WR�WKH�XOWLPDWH�XVHU�RI�WKH

SURGXFW�´��,G���7KHUHIRUH��RXU�UHIRUPXODWLRQ�RI�WKH�0DFNH\�WHVW��DSSOLFDEOH

WR�QRQ�PLOLWDU\�FRQWUDFWRUV��UHTXLUHV�WKDW�WKH�FRQWUDFWRU�ZDUQ�WKH�HQG�XVHU�RI

WKH� SURGXFW�� UDWKHU� WKDQ� WKH� JRYHUQPHQW�� RI� DOO� DSSOLFDEOH� VDIHW\� LVVXHV�

%HFDXVH� XQGHU� WKLV� VFKHPD� WKH� HQG� XVHU� LV�PDGH� DZDUH� RI� SDWHQW� GHVLJQ

GHIHFWV� RU� RWKHU� VDIHW\� SUREOHPV��ZH� ILQG� WKDW� WKH� IRXUWK� UHTXLUHPHQW� VHW

IRUWK�LQ�0DFNH\�LV�XQQHFHVVDU\�

���� 0RUHRYHU��ZH�DFNQRZOHGJH�WKDW�WKH�0DFNH\�&RXUW�VSHFLILFDOO\�UHMHFWHG

WKDW�SRUWLRQ�RI�WKH�$JHQW�2UDQJH�ZDUQLQJ�UHTXLUHPHQW�ZKLFK�GHPDQGV�WKDW

WKH� FRQWUDFWRU� SURYH� WKH� JRYHUQPHQW� NQHZ� DV�PXFK� DV� RU�PRUH� WKDQ� WKH
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FRQWUDFWRU� DERXW� WKH� KD]DUGV� DVVRFLDWHG� ZLWK� WKH� SURGXFW�� LQ�0DFNH\� ZH

VWDWHG� WKDW� ³>L@Q� RXU� YLHZ�� D� FRPSDULVRQ� RI� UHODWLYH� GHJUHHV� RI

NQRZOHGJHDELOLW\�RI�WKH�JRYHUQPHQW�DQG�WKH�FRQWUDFWRU�LV�ERWK�DEVWUDFW�DQG

GLIILFXOW� RI� SURRI�´� �0DFNH\�� ����$��G�DW�����Q���� �+RZHYHU��ZH� ILQG� WKDW

HYLGHQFH� RI� WKH� HQG� XVHU¶V� NQRZOHGJH� RI� WKH� GHIHFW� RU� SRVVLEOH� VDIHW\

KD]DUGV�LV�D�UHOHYDQW�FRQVLGHUDWLRQ���&OHDUO\��LW�ZRXOG�EH�XQIDLU�WR�GHSULYH�D

GHIHQGDQW� RI� WKH� JRYHUQPHQW� FRQWUDFWRU� GHIHQVH� LQ� FDVHV� RI� IDLOXUH� WR

SURYLGH� DGHTXDWH� ZDUQLQJV� WR� WKH� HQG� XVHU� LI� WKH� HQG� XVHU� ZDV� DOUHDG\

DZDUH� RI� WKH� GHIHFW� ZKLFK� FDXVHG� KLV� LQMXU\�� � 7KLV� LV� FRQVLVWHQW� ZLWK

3HQQV\OYDQLD�ODZ�LQ�VWULFW�OLDELOLW\�DFWLRQV�SUHPLVHG�RQ�D�IDLOXUH�WR�ZDUQ���,Q

DOO�VWULFW�OLDELOLW\�DFWLRQV�D�SODLQWLII�PXVW�SURYH�ERWK�WKDW�WKH�SURGXFW�DW�LVVXH

ZDV� VROG� LQ� D� GHIHFWLYH� FRQGLWLRQ� DQG� WKDW� WKH�GHIHFW� FDXVHG� WKH�SODLQWLII¶V

LQMXULHV�� �3KLOOLSV� Y�� $�%HVW� 3URGXFWV� &R��� ���� 3D�� ����� ����� ���� $��G

������������������� � 7R� HVWDEOLVK� WKH� VHFRQG�HOHPHQW� LQ� D� IDLOXUH� WR�ZDUQ

FDVH�� ³WKH� SODLQWLII� PXVW� GHPRQVWUDWH� WKDW� WKH� XVHU� RI� WKH� SURGXFW� ZRXOG

KDYH�DYRLGHG�WKH�ULVN�KDG�KH�RU�VKH�EHHQ�ZDUQHG�RI�LW�E\�WKH�VHOOHU�´� �,G�

2EYLRXVO\��LI�D�SODLQWLII�ZDV�DZDUH�RI�WKH�ULVN�DQG�GLVUHJDUGHG�LW��KH�FDQ�QRW

GHPRQVWUDWH�WKDW�KH�ZRXOG�KDYH�DYRLGHG�WKH�ULVN�KDG�KH�EHHQ�ZDUQHG�E\�WKH

PDQXIDFWXUHU�RU�LQVWDOOHU���7KXV��DOWKRXJK�ZH�ZLOO�QRW�UHTXLUH�D�GHIHQGDQW�WR

SURYH� WKH�GHJUHH�RI�NQRZOHGJH�KHOG�E\� WKH� HQG�XVHU��ZH�ZLOO� FRQVLGHU� WKH
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HQG� XVHU¶V� NQRZOHGJH� RI� WKH� GHIHFW� RU� GDQJHU� LQ� GHWHUPLQLQJ� ZKHWKHU� WKH

FRQWUDFWRU�VKRXOG�EH�GHSULYHG�RI�WKH�GHIHQVH���

���� ,Q�WKH�SUHVHQW�FDVH��$SSHOODQW�DUJXHV�WKDW�$SSHOOHH�IDLOHG�WR�HVWDEOLVK

HDFK� HOHPHQW� RI� WKH� GHIHQVH�� � 8QGHU� RXU� UHYLVHG� IRUPXODWLRQ�� WR� JDLQ

LPPXQLW\� XQGHU� WKH� JRYHUQPHQW� FRQWUDFWRU� GHIHQVH�� $SSHOOHH� PXVW� ILUVW

SURYH� WKDW� WKH�JRYHUQPHQW�HVWDEOLVKHG�VSHFLILFDWLRQV�IRU� WKH�SRUWLRQ�RI� WKH

SURGXFW� WKDW� FDXVHG� WKH� SODLQWLII¶V� LQMXULHV�� � $SSHOODQW� ³VXEPLWV� WKDW� WKH

VSHFLILF�GHVLJQ�IHDWXUHV�>VLF@�WKDW�FDXVHV�WKH�SURGXFW�WR�EH�GHIHFWLYH�LV�WKH

PDQQHU�LQ�ZKLFK�WKH�YHOFUR�VWUDS�ZDV�LQVWDOOHG�DORQJ�WKH�UHDU�SRUWLRQ�RI�WKH

3DOPHU�FXII�VR�WKDW�LW�ZDV�WR�EH�ZUDSSHG�DURXQG�>$SSHOODQW¶V@�OHIW�ZULVW���,Q

VKRUW��E\�ZUDSSLQJ�WKH�YHOFUR�VWUDS�DURXQG�>$SSHOODQW¶V@�ZULVW��>$SSHOODQW¶V@

KDQG�ZDV�VR�VHFXUHG�LQWR�WKH�3DOPHU�FXII�WKDW�KH�FRXOG�QRW�UHPRYH�LW�TXLFNO\

ZKHQ�DQ�HPHUJHQF\� VLWXDWLRQ� RFFXUUHG�RQ�$XJXVW� ���� �����´� � �$SSHOODQW¶V

%ULHI�DW�������$SSHOODQW�FRQWHQGV�WKDW�$SSHOOHH��QRW�295��GHWHUPLQHG�ZKHUH

WKH�YHOFUR�VWUDS�ZRXOG�EH�SODFHG�

����������������������������������
���:H�QRWH�WKDW�WKH�7KLUG�&LUFXLW�KDV�KHOG�WKDW�³WKH�JRYHUQPHQW�FRQWUDFWRU
GHIHQVH�LV�DYDLODEOH�WR�QRQPLOLWDU\�FRQWUDFWRUV�XQGHU� IHGHUDO� FRPPRQ�ODZ�´
&DUOH\�Y��:KHHOHG�&RDFK�� ���� )��G�DW� ������ � 7KH�&DUOH\� &RXUW� DSSOLHG
HVVHQWLDOO\� WKH� VDPH� WHVW� WKDW� ZH� QRZ� DGRSW�� � ���� WKH� 8QLWHG� 6WDWHV
DSSURYHG�UHDVRQDEO\�SUHFLVH�VSHFLILFDWLRQV������WKH�SURGXFW�PDQXIDFWXUHG�E\
WKH� GHIHQGDQW� FRQIRUPHG� WR� WKRVH� VSHFLILFDWLRQV�� DQG� ���� WKH� GHIHQGDQW
ZDUQHG�WKH�8QLWHG�6WDWHV�DERXW�WKH�GDQJHUV�LQ�WKH�XVH�RI�WKH�SURGXFW�WKDW
ZHUH�NQRZQ�WR�WKH�GHIHQGDQW�EXW�QRW�WR�WKH�8QLWHG�6WDWHV���,G��DW��������
�HPSKDVLV� DGGHG��� � 6HH� DOVR� 3ULFH� Y�� 7HPSR�� ,QF��� ���� )�6XSS�� ����
�(�'�3D��������ILQGLQJ�JRYHUQPHQW�FRQWUDFWRU�GHIHQVH�DSSOLFDEOH�LQ�SURGXFWV
OLDELOLW\� DFWLRQ�� KRZHYHU�� DSSO\LQJ� $JHQW� 2UDQJH� HOHPHQWV�� FRXUW� KHOG
GHIHQGDQWV� GLG� QRW� PHHW� EXUGHQ� RI� SURRI� QHFHVVDU\� WR� JUDQW� VXPPDU\
MXGJPHQW��
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���� 3UHGLFWLQJ� 3HQQV\OYDQLD� ODZ�� WKH� 7KLUG� &LUFXLW� KDV� KHOG� WKDW� ³WKH

JRYHUQPHQW� FRQWUDFWRU� GHIHQVH� LV� DYDLODEOH� GHVSLWH� WKH� FRQWUDFWRU¶V

SDUWLFLSDWLRQ�LQ�GHYHORSPHQW�RI�WKH�GHVLJQ��VR� ORQJ�DV� WKH�JRYHUQPHQW�KDV

DSSURYHG�WKH�GHVLJQ�DIWHU�D�VXEVWDQWLDO�UHYLHZ�RI�WKH�VSHFLILFDWLRQV�´��,Q�UH

$LU� &UDVK�'LVDVWHU� DW�0DQQKHLP�*HUPDQ\�� ���� )��G� ����� ������� ��G

&LU���������FHUW��GHQLHG�VXE�QRP���(VFKOHU�Y��%RHLQJ�&R�������8�6�������

���� 6�&W�� ����� ��� /�(G��G� ���� �������� � +RZHYHU�� ³ZKHUH� D� VSHFLILFDWLRQ

RULJLQDWHV� ZLWK� WKH� FRQWUDFWRU�� WKH� GHIHQGDQW� PXVW� SURYH� WKDW� WKH

JRYHUQPHQW� DFWXDOO\� FRQVLGHUHG� WKH� SDUWLFXODU� VSHFLILFDWLRQ� DQG� GHFLGHG� WR

PDNH� LW� D� SDUW� RI� WKH� SODQV� RU� GHVLJQ� IRU� WKH� SURMHFW�´� � %HDYHU� 9DOOH\

3RZHU�&R�� Y��1DW¶O� (QJ¶J�	�&RQWUDFWLQJ�&R��� ���� )��G������������ ��G

&LU����������,Q�.RXWVRXERV�Y��%RHLQJ�9HUWRO������)��G�������G�&LU��������

FHUW��GHQLHG������8�6�����������6�&W���������/�(G��G������������WKH�&RXUW

H[SODLQHG�WKH�UHDVRQLQJ�EHKLQG�WKLV�UDWLRQDOH�

>,@I�DQ\�LQYROYHPHQW�E\�WKH�FRQWUDFWRU�ZRXOG�GHIHDW�WKH�GHIHQVH�
WKHUH�ZRXOG�EH�QR�LQFHQWLYH�IRU�FRQWUDFWRUV�WR�ZRUN�FORVHO\�ZLWK
WKH�PLOLWDU\��RQ� WKH�RWKHU�KDQG��ZKHUH� WKHUH� LV�QR�JRYHUQPHQW
SDUWLFLSDWLRQ� LQ� WKH� SUHSDUDWLRQ� RI� WKH� VSHFLILFDWLRQV� WKH
UDWLRQDOHV�IRU�WKH�GHIHQVH�GR�QRW�DSSO\�

,G��DW�����

���� :H� DJUHH� ZLWK� WKLV� UHDVRQLQJ� DQG� ILQG� WKDW� D� FRQWUDFWRU� PD\

SDUWLFLSDWH��WR�VRPH�H[WHQW��LQ�HVWDEOLVKLQJ�WKH�VSHFLILFDWLRQV�IRU�WKH�SURGXFW

DW� LVVXH� ZLWKRXW� GHIHDWLQJ� WKH� JRYHUQPHQW� FRQWUDFWRU� GHIHQVH�� KRZHYHU�

³>Z@KHQ�WKH�JRYHUQPHQW�GRHV�QRW�FRQVLGHU�WKH�SURV�DQG�FRQV�RI�D�SDUWLFXODU
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VSHFLILFDWLRQ� EXW� µDSSURYHV¶� LW� LQ� IRUP� RQO\�� WKHQ� WKH� FRQWUDFWRU�� QRW� WKH

JRYHUQPHQW�� PDNHV� WKH� HIIHFWLYH� FKRLFH�´� � %HDYHU� 9DOOH\�� ���� )��G� DW

�����

���� +HUH��295¶V�ELG�LQYLWDWLRQ�FDOOHG�IRU��LQWHU�DOLD�

����9DFXXP�DVVLVWHG�JDV�DQG�EUDNH�ZLWK�EDFNXS��(�������OHIW
VLGH�SODFHPHQW��FRQWURO�ZLWK�VLGH�WR�VLGH�RSHUDWLRQ��ZLWK�SDOPDU
>VLF@�FXII�DQG�'�ULQJ�RQ�YHOFUR��&RQWDFW�GULYHU�HYDOXDWRU�'DQ
%DVRUH�LI�PRUH�GHWDLOV�DUH�UHTXLUHG��

��

�3�����2IILFH�RI�9RFDWLRQDO�5HKDELOLWDWLRQ��%LG�,QYLWDWLRQ�DW������$V�$SSHOODQW

HPSKDVL]HV��WKH�ELG�LQYLWDWLRQ�GLG�QRW�VSHFLI\�ZKHUH�WKH�YHOFUR�VWUDS�VKRXOG

EH� SODFHG�� � ,QGHHG�� $SSHOOHH� FRQFHGHV� WKDW� LW� ³PD\� KDYH�� DUJXDEO\�� KDG

VRPH�GLVFUHWLRQ� LQ� WKH� LQLWLDO� SODFHPHQW� RI� WKH� YHOFUR� VWUDS>�@´� � �$SSHOOHH¶V

%ULHI� DW� ����� � +RZHYHU�� $SSHOOHH� FRQWHQGV�� DQG� ZH� DJUHH�� WKDW� WKH� 0RVV

'ULYLQJ�(YDOXDWRU��'DQ�%DVRUH��PDGH� WKH� ILQDO� GHWHUPLQDWLRQ� RI�ZKHUH� WKH

VWUDS�ZRXOG�EH�SODFHG���%DVRUH�WHVWLILHG�GXULQJ�KLV�GHSRVLWLRQ�WKDW�DOWKRXJK

ERWK�KH�DQG�$SSHOODQW�ZHUH�DZDUH�RI�WKH�SRVVLEOH�VDIHW\�LVVXHV�LQYROYHG�LQ

VWUDSSLQJ� $SSHOODQW¶V� KDQG� WR� WKH� FRQWURO�� KH�PDGH� D� FRQVFLRXV� FKRLFH� WR

LQFOXGH�WKH�YHOFUR�VWUDS�ZLWK�'�ULQJ�LQ�WKH�PRGLILFDWLRQV�

4� 7KH�DGGLWLRQDO�LWHP�WKDW�\RX¶UH�VD\LQJ�WKDW�%UXFH�UHTXHVWHG
ZDV�WKH�9HOFUR�VWUDS"

$� <HV�

4� ,Q�WKDW�FDVH�LW�ZDV�WKHUH�DQ\ZD\"
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$� 0LQH�ZHQW�DFURVV�WKH�WRS�RI�WKH�&���:H�KDG�RQH�WKHUH�±�PLQH
FDPH�DFURVV�WKH�WRS��RYHU�WRS�RI�WKH�&�FODPS��ZKLFK�ZH�XVHG
WKURXJKRXW�WUDLQLQJ���+H�DVNHG�IRU�VRPHWKLQJ�DGGLWLRQDO�KHUH�

4� 1RZ�ZKHQ�\RX�JDYH�WKH�UHFRPPHQGDWLRQ�RQ�\RXU�HYDOXDWLRQ
IRU�D�SDOPDU�>VLF@�FXII�ZLWK�'�ULQJ�RQ�9HOFUR��ZHUH�\RX
UHFRPPHQGLQJ�WKH�9HOFUR�VWUDS�RYHU�WKH�'�ULQJ�RU�WKH�9HOFUR
VWUDS�RYHU�KLV�KDQG"

$� ,�ZDQWHG�WKHP�WR�NQRZ�WKDW�,�ZDQWHG�D�9HOFUR�VWUDS�ZLWK�D
'�ULQJ�DYDLODEOH�DQG�WKHQ�,�ZDQWHG�WKHP�WR�GLVFXVV�ZLWK�WKHLU
���\HDU�ROG�FOLHQW�ZKHUH�WR�SXW�LW��ZKHUH�KH�LV�FRPIRUWDEOH
ZLWK�LW���,�ZDVQ¶W�VXUH�ZKR�WKH\�ZHUH�JRLQJ�WR�XVH��VR�,�OHIW�LW
WKDW�ZD\���7KHQ�%UXFH�ZRXOG�EH�DEOH�WR�WHOO�WKHP�ZKHUH�KH¶V
FRPIRUWDEOH�
$JDLQ��,¶OO�VHH�WKH�YDQ�ZKHQ�LW¶V�GRQH���,I�LW�ZDV�LQ

WKH�ZURQJ�VSRW�RU�KH�GLGQ¶W�OLNH�LW��QR�ELJ�GHDO���:H¶OO
FKDQJH�LW�

�3����� 3UHWULDO� ([DPLQDWLRQ� RI� 'DQ� %DVRUH� DW� ������� �HPSKDVLV� DGGHG��

,QGHHG�� DIWHU� WKH� PRGLILFDWLRQV� ZHUH� FRPSOHWHG�� %DVRUH� FRQGXFWHG� ILYH

GULYLQJ�VHVVLRQV�ZLWK�$SSHOODQW��HDFK� ODVWLQJ���ò�WR���ò�KRXUV�� �6HH�'�/�

3UHWULDO� ([DPLQDWLRQ� RI� 'DQ� %DVRUH� DW� �������� �0RUHRYHU�� %DVRUH� WHVWLILHG

WKDW� KH� FRQVLGHUHG� WKH� IDFW� WKDW� WKH� YHOFUR� VWUDS� KH� UHFRPPHQGHG� ZRXOG

SUHYHQW�$SSHOODQW� IURP�TXLFNO\� UHPRYLQJ�KLV� KDQG� IURP� WKH� SDOPHU� FXII� LQ

WKH�FDVH�RI�DQ�HPHUJHQF\���+RZHYHU��³>Z@HLJKLQJ�WKDW�DJDLQVW�WKH�IDFW�WKDW

>$SSHOODQW@� OLNHG� KDYLQJ� LW� WKHUH� DQG� LW� IHOW� PRUH� VWDEOH�� >$SSHOODQW@� ZDV

PRUH� FRPIRUWDEOH� KDYLQJ� WKDW� WKHUH�´� � �3����� 3UHWULDO� ([DPLQDWLRQ� RI� 'DQ

%DVRUH�DW�������7KHUHIRUH��LW�LV�FOHDU�WKDW�295¶V�DSSURYDO�RI�WKH�SODFHPHQW�RI

WKH� YHOFUR� VWUDS� DFURVV� $SSHOODQW¶V� KDQG� ZDV� ³PRUH� WKDQ� D� PHUH� UXEEHU
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VWDPS�´�$LU�&UDVK������)��G�DW������%DVRUH�FRQVLGHUHG�WKH�VDIHW\�SUREOHPV�

EXW�FKRVH�WR�VHFXUH�$SSHOODQW¶V�KDQG�WR�WKH�SDOPHU�FXII���

���� 1H[W�� $SSHOOHH� PXVW� HVWDEOLVK� WKDW� LW� PHW� WKH� JRYHUQPHQW¶V

VSHFLILFDWLRQV� LQ� DOO� PDWHULDO� DVSHFWV�� � 7KLV� HOHPHQW�� KRZHYHU�� LV� QRW

GLVSXWHG���$SSHOODQW¶V�FKDOOHQJH�IRFXVHV�RQ�KLV�FRQWHQWLRQ�WKDW�$SSHOOHH��QRW

295�� GHWHUPLQHG� WKH� SODFHPHQW� RI� WKH� YHOFUR� VWUDS�� � %HFDXVH� ZH� KDYH

FRQFOXGHG�WKDW�WKH�JRYHUQPHQW��LQ�WKH�SHUVRQ�RI�%DVRUH��GHWHUPLQHG�ZKHUH

WKH�VWUDS�ZRXOG�EH�SODFHG��$SSHOODQW¶V�DUJXPHQW�IDLOV�

���� /DVWO\��XQGHU�RXU�UHYLVHG�WHVW��$SSHOOHH�PXVW�SURYH�WKDW�LW�ZDUQHG�WKH

HQG� XVHU� RI� WKH� SURGXFW�� LQ� WKLV� FDVH� $SSHOODQW�� DERXW� SDWHQW� HUURUV� RU

GHIHFWV�WKDW�ZHUH�NQRZQ�WR�RU�VKRXOG�KDYH�EHHQ�NQRZQ�WR�$SSHOOHH�� �)LUVW�

$SSHOOHH� FRQWHQGV� WKDW� LW� ZDV� XQDZDUH� RI� WKH� GHVLJQ� GHIHFW�� DQG� WKXV�

FDQQRW� EH�KHOG� OLDEOH�� �+RZHYHU��$SSHOODQW¶V� H[SHUW��0LFKDHO�6KLSS�� RSLQHG

����������������������������������
��� ,Q� KLV� 5HSO\� %ULHI�� $SSHOODQW� DUJXHV� WKDW� 0RVV� ZDV� DQ� LQGHSHQGHQW
FRQWUDFWRU�RI�295��WKHUHIRUH��ZH�VKRXOG�QRW�LPSXWH�WKH�NQRZOHGJH�RI�0RVV¶
HPSOR\HHV��VSHFLILFDOO\�%DVRUH��WR�295���:H�EHOLHYH�LW�LV�FOHDU��KRZHYHU��WKDW
0RVV�ZDV�DQ�DJHQW�RI�295���³$Q�DJHQF\�UHODWLRQVKLS�LV�FUHDWHG�ZKHUH�WKHUH
LV�D�PDQLIHVWDWLRQ�E\�WKH�SULQFLSDO�WKDW�D�SHUVRQ�VKDOO�DFW�IRU�KLP��WKH�SHUVRQ
DFFHSWV�WKH�XQGHUWDNLQJ��DQG�WKH�SDUWLHV�XQGHUVWDQG�WKDW�WKH�SULQFLSDO�LV�LQ
FRQWURO� RI� WKH� XQGHUWDNLQJ�´� � 5HIXVH� 0DQDJHPHQW� 6\V�� Y�� &RQVRO�
5HF\FOLQJ�6\V�������$��G�������������3D��6XSHU����������,W�LV�XQGLVSXWHG
WKDW�$SSHOODQW� RULJLQDOO\� FRQWDFWHG�295� WR� UHTXHVW� JRYHUQPHQW� IXQGLQJ� IRU
KLV� YDQ� PRGLILFDWLRQV�� � 295� WKHQ� UHIHUUHG� $SSHOODQW� WR� WKH� 0RVV� 'ULYLQJ
6FKRRO� IRU� D� GULYLQJ� HYDOXDWLRQ�� )ROORZLQJ� WKH� HYDOXDWLRQ�� 0RVV
UHFRPPHQGHG� YDQ� PRGLILFDWLRQV� WR� 295�� 295� WKHQ� DSSURYHG� WKH
UHFRPPHQGDWLRQV��DQG�LQYLWHG�ELGV���,Q�IDFW��RQ�WKH�ELG�LQYLWDWLRQ��295�QRWHG
WKDW� DQ\�TXHVWLRQV� UHJDUGLQJ� WKH� SDOPHU� FXII� GHYLFH� VKRXOG� EH� GLUHFWHG� WR
%DVRUH�� �7KHUHIRUH�� LW� LV� FOHDU� WKDW�� DV� WR�$SSHOOHH��0RVV�ZDV� WKH� DJHQW� RI
295�
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WKDW� LQ� WKH� ILHOG� RI� GULYHU� UHKDELOLWDWLRQ� RU� HYDOXDWLRQ�� JHQHUDOO\� DFFHSWHG

LQGXVWU\� SUDFWLFHV� ³LQFOXGH� FRQVXOWLQJ� D� PDQXIDFWXUHU� RQ� WKH� XVH� DQG

DSSOLFDWLRQ�RI�D�SURGXFW��������´���3�����6XSSOHPHQWDO�:ULWWHQ�5HSRUW�RI�([SHUW

7HVWLPRQ\� DW� ���� � %HFDXVH� WKH� PDQXIDFWXUHU�� &UHDWLYH� &RQWUROV�� GLG� QRW

GHVLJQ�WKH�SDOPHU�FXII�ZLWK�D�YHOFUR�VWUDS�WR�VHFXUH�WKH�XVHU¶V�KDQG��³>W@KH

DGGLWLRQ�RI�WKH�9HOFUR�VWUDS>@�FRQVWLWXWHV�D�PRGLILFDWLRQ�RI�WKH�SURGXFW��DQG

WKH�PDQXIDFWXUHU�VKRXOG�KDYH�EHHQ�FRQVXOWHG�RQ�WKH�PDWWHU�´���,G�����7KXV�

$SSHOODQW� KDV� HVWDEOLVKHG�� WKURXJK� H[SHUW� WHVWLPRQ\�� D� JHQXLQH� LVVXH� RI

PDWHULDO� IDFW� DV� WR� ZKHWKHU� $SSHOOHH� VKRXOG� KDYH� NQRZQ� RI� WKH� GHVLJQ

GHIHFW���

���� +RZHYHU�� DVVXPLQJ� WKDW� $SSHOOHH� ZDV� DZDUH� RU� VKRXOG� KDYH� EHHQ

DZDUH�RI�WKH�GHIHFW��ZH�ILQG�WKDW�LWV�IDLOXUH�WR�SURYLGH�ZDUQLQJV�LV�LUUHOHYDQW

VLQFH�$SSHOODQW�KLPVHOI�ZDV�FOHDUO\�FRJQL]DQW�RI�WKH�VDIHW\�LVVXHV�LPSOLFDWHG

E\�VHFXULQJ�KLV�KDQG�LQ�WKH�YHOFUR�VWUDS�� �%DVRUH� WHVWLILHG� LQ�KLV�GHSRVLWLRQ

WKDW�GXULQJ�$SSHOODQW¶V�WUDLQLQJ��KH�XWLOL]HG�D�SDOPHU�FXII�ZLWK�D�YHOFUR�VWUDS

WKDW�FDPH�DFURVV�WKH�WRS�RI�WKH�³&´��EXW�WKDW�$SSHOODQW�³DVNHG�IRU�VRPHWKLQJ

����������������������������������
��� :H� DJUHH� ZLWK� $SSHOODQW� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ
FRQFOXGLQJ�WKDW�³0U��6KLSS¶V�REMHFWLRQ�LV�ZLWK�WKH�XVH�RI�WKH�9HOFUR�VWUDSV�WR
VHFXUH� 3ODLQWLII¶V� OHIW� KDQG� WR� WKH� VHUYR� FRQWURO� GHYLFH�� QRW� ZLWK� WKH
SODFHPHQW� RI� WKH� 9HOFUR� VWUDSV� RQ� WKH� SDOPHU� FXII�´� � �7ULDO� &W�� 2S�� DW� ��
�HPSKDVLV� RULJLQDO��� � 6KLSS� RSLQHG� WKDW� WKH� ³PDQQHU� LQ� ZKLFK� SODLQWLII¶V
KDQG�ZDV� VHFXUHG� WR� WKH�EUDNH�DFFHOHUDWRU� FRQWURO� GHYLFH�ZDV�GHIHFWLYH� LQ
WKDW�LW�SUHYHQWHG�WKH�UHOHDVH�RI�WKH�RSHUDWRU¶V�KDQG�IURP�WKH�GHYLFH��������´
�3�����:ULWWHQ� 5HSRUW� RI� ([SHUW� 7HVWLPRQ\� DW� ���� � $W� WKH� YHU\� OHDVW�� LW� LV
XQFOHDU�ZKHWKHU�6KLSS�REMHFWHG� WR� WKH�XVH�RI�DQ\�YHOFUR�VWUDS� RU� VLPSO\� D
VWUDS�WKDW�VHFXUHG�WKH�GULYHU¶V�KDQG�



-��$��������

������

DGGLWLRQDO>�@´���3�����3UHWULDO�([DPLQDWLRQ�RI�'DQ�%DVRUH�DW�������0RUHRYHU�

%DVRUH� WHVWLILHG� WKDW� KH� DQG� $SSHOODQW� VSHFLILFDOO\� GLVFXVVHG� WKH� VDIHW\

KD]DUGV�RI�VWUDSSLQJ�$SSHOODQW¶V�KDQG�WR�WKH�SDOPHU�FXII�

4� 'LG�\RX�HYHU�FRQVLGHU�WKH�SRVVLELOLW\�ZKHQ�\RX�ZHUH
UHFRPPHQGLQJ�WKH�SDOPDU�>VLF@�FXII�ZLWK�D�9HOFUR�VWUDS�ZLWK
D�'�ULQJ�WKDW�0U��&RQQHU�PD\�EH�LQ�D�GULYLQJ�VLWXDWLRQ�ZKHUH
KH�ZRXOG�KDYH�WR�UHPRYH�KLV�KDQG�IURP�WKH�EUDNH�WKURWWOH
PHFKDQLVP�YHU\�TXLFNO\�DQG�WKH�'�ULQJ�RQ�9HOFUR�VWUDS
ZRXOG�SUHYHQW�KLP�IURP�GRLQJ�VR"

$� 2K��\HV�

4� :KDW�FRQVLGHUDWLRQ�GLG�\RX�JLYH"

$� :HOO��ZH�WDONHG�DERXW�WKDW�DQG�KH�UHDOL]HG�WKDW�KH
ZRXOG�KDYH�WR�EH�VWRSSHG�WR�JHW�KLV�KDQG�RXW�RI�WKHUH�
3UREDEO\�LW¶V�JRLQJ�WR�EH�PRUH�GLIILFXOW�WR�JHW�KLV�KDQG
RXW�ZLWK�WKH�'�ULQJ���:HLJKLQJ�WKDW�DJDLQVW�WKH�IDFW
WKDW�KH�OLNHG�KDYLQJ�LW�WKHUH�DQG�LW�IHOW�PRUH�VWDEOH��KH
ZDV�PRUH�FRPIRUWDEOH�KDYLQJ�WKDW�WKHUH���6HFRQGO\�
WKDW¶V�ZK\�ZH�VZLWFKHG�WR�WXUQ�VLJQDOV�WKDW�ZHUH�PRXQWHG�IRU
KLV�HOERZ��VR�KH�ZRXOGQ¶W�KDYH�WR�JHW�RXW�RI�WKH�KDQG�FRQWURO
TXLFNO\�DQG�JR�WR�WKH�FROXPQ�PRXQWHG�WXUQ�VLJQDOV���7KDW¶V
ZK\�ZH�GLG�WKDW�

4� :KDW�ZDV�0U��&RQQHU¶V�UHVSRQVH�WR�WKLV"��'LG�KH�H[SUHVV�DQ\
FRQFHUQ�DERXW�WKHUH�EHLQJ�D�SUREOHP"

$� 1R�

�3����� 3UHWULDO� ([DPLQDWLRQ� RI� 'DQ� %DVRUH� DW� ������� �HPSKDVLV� DGGHG��

,QGHHG�� LQ� KLV� GHSRVLWLRQ�� $SSHOODQW� DFNQRZOHGJHG� KLV� DZDUHQHVV� WKDW� KLV

KDQG�ZRXOG�EH�VHFXUHG�WR�WKH�EUDNH�WKURWWOH�GHYLFH�

4� :DV�WKLV�WKH�ILUVW�WLPH�\RX�KDG�RSHUDWHG�D�YDQ�ZLWK�VRPH
NLQG�RI�GHYLFH�XVHG�WR�VHFXUH�\RXU�KDQG�WR�WKH�WKURWWOH"

$� <HV�
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4� 'LG�\RX�GLVFXVV�WKDW�ZLWK�0U��%DVRUH"

$� 'LG�,�GLVFXVV�WKH�VHFXUHPHQW�RI�P\�KDQG"

4� 5LJKW��WKH�UHDVRQLQJ�IRU�LW�RU�ZK\�WKDW�ZDV�WKHUH�RQ�WKH�YDQ
RU�ZK\�LW�ZDV�GLIIHUHQW�IURP�ZKDW�\RX�KDG�EHIRUH"

$� 7KHUH�ZDV�SUREDEO\�VRPH�GLVFXVVLRQ�DERXW�LW���,�GRQ¶W
UHFDOO�WKH�QDWXUH�RI�LW�

4� 'R�\RX�KDYH�DQ�UHFROOHFWLRQ�RI�0U��%DVRUH�RU�DQ\ERG\�HOVH
IURP�0RVV�H[SODLQLQJ�WR�\RX�ZKDW�WKH�UHDVRQ�IRU�WKDW�GHYLVH
ZDV��WKH�VHFXUHPHQW�GHYLFH"

$� ,W�ZDV�VRPHKRZ�PDGH�REYLRXV�WKDW�,�FRXOGQ¶W�FRQWURO�D
WKURWWOH�EUDNH�ZLWKRXW�KDYLQJ�LW�IDVWHQHG�WR�WKH�GHYLFH
VRPHKRZ�

4� :DV�WKDW�EHFDXVH�RI�WKH�VLGH�WR�VLGH�PHWKRG��LI�\RX�NQRZ"

$� 3DUW�RI�WKH�UHDVRQ�ZDV�EHFDXVH�LW�ZDV�D�GLIIHUHQW�PRYHPHQW"

4� :KDW�ZDV�WKH�UHDVRQ"

$� ,W�ZDV�GLIIHUHQW�WKDQ�WKH�KDQG�FRQWURO�WKDW�,�KDG�EHHQ�XVLQJ�
DQG�,�FRXOGQ¶W�PDLQWDLQ�D�JULS�RQ�LW�

�3����� $SSHOODQW¶V� 'HSRVLWLRQ� DW� ������� �HPSKDVLV� DGGHG��� 7KHUHIRUH�

$SSHOODQW�DQG�%DVRUH�GLVFXVVHG�WKH�VDIHW\�KD]DUGV�DVVRFLDWHG�ZLWK�VHFXULQJ

$SSHOODQW¶V�KDQG� WR� WKH�SDOPHU� FXII�� EXW� GLVFRXQWHG� WKHP�� �$FFRUGLQJO\�� LQ

WKLV� FDVH�� $SSHOOHH¶V� IDLOXUH� WR� SURYLGH� ZDUQLQJV� GRHV� QRW� GHIHDW� LWV

JRYHUQPHQW�FRQWUDFWRU�GHIHQVH�

���� )LQDOO\��$SSHOODQW�FRQWHQGV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�FRQFOXGLQJ�WKDW

$SSHOOHH�ZDV�QRW�QHJOLJHQW�LQ�LQVWDOOLQJ�WKH�YHOFUR�VWUDS�RQ�WKH�SDOPHU�FXII

GHYLFH�ZLWKRXW�ILUVW�FRQVXOWLQJ�WKH�PDQXIDFWXUHU��&UHDWLYH�&RQWUROV���,QGHHG�

WKH� SUHVLGHQW� RI� &UHDWLYH� &RQWUROV�� 7KRPDV� 6WRZHUV�� WHVWLILHG� LQ� KLV



-��$��������

������

GHSRVLWLRQ�WKDW�WKH�FRPSDQ\�GRHV�QRW�VHOO�D�'�ULQJ�RQ�YHOFUR�DWWDFKPHQW�IRU

LWV�SDOPHU�FXII�OLNH�WKH�RQH�XWLOL]HG�E\�$SSHOODQW���+H�IXUWKHU�H[SODLQHG�

ZH�QHYHU�FDUHG�WR�KDYH�WKH�6HUYR�>KDQG�FRQWURO@�XVHG�LQ�VXFK�D
PDQQHU�WKDW�\RX¶UH�DFWXDOO\�VWUDSSHG�LQ�DQG�FDQ¶W�JHW�RXW�������>LW
LV@�PRUH�FRPIRUWDEOH��PRUH�FRQYHQLHQW�IRU�WKH�FOLHQW�WR�EH�DEOH
WR�VOLS�KLV�KDQG�LQ��VOLS�RXW��DQG�LI�±�,¶YH�DOZD\V�ORRNHG�DW�LW�DV�D
VDIHU�PHWKRG���,I�\RX�FDQ�GR�LW�WKDW�ZD\��WKHQ�\RX�GR�LW�ZLWKRXW
EHLQJ�VWUDSSHG�LQ�

�3�����3UHWULDO�([DPLQDWLRQ�RI�7KRPDV�5��6WRZHUV�DW��������

���� ³7R� HVWDEOLVK� D� FDXVH� RI� DFWLRQ� LQ� QHJOLJHQFH�� WKH� SODLQWLII� PXVW
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