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��� ,Q�WKLV�DSSHDO�ZH�FRQVLGHU�ZKHWKHU�VWRFN�RSWLRQV�JUDQWHG�WR�D�VSRXVH

GXULQJ�WKH�PDUULDJH�DV�SDUW�RI�WKH�VSRXVH¶V�FRPSHQVDWLRQ�FRQVWLWXWH�PDULWDO

SURSHUW\�IRU�WKH�SXUSRVHV�RI�HTXLWDEOH�GLVWULEXWLRQ�XQGHU�6HFWLRQ������RI�RXU

'LYRUFH�&RGH�ZKHQ�WKH�ULJKW�WR�H[HUFLVH�VXFK�RSWLRQV�GRHV�QRW�PDWXUH�XQWLO

DIWHU�VHSDUDWLRQ���:H�KROG�WKDW��UHJDUGOHVV�RI�ZKHQ�WKH�ULJKW�WR�H[HUFLVH�WKH

RSWLRQV� PDWXUHV�� VWRFN� RSWLRQV� JUDQWHG� GXULQJ� WKH� PDUULDJH� FRQVWLWXWH

PDULWDO�SURSHUW\�LI�WKH�RSWLRQV�DUH�JUDQWHG�DV�FRPSHQVDWLRQ�IRU�SDVW�VHUYLFHV

UDWKHU�WKDQ�DV�FRQVLGHUDWLRQ�IRU�IXWXUH�VHUYLFHV���$FFRUGLQJO\��ZH�DIILUP�WKH

RUGHU�RI�WKH�WULDO�FRXUW�

��� 7KH�SDUWLHV�ZHUH�PDUULHG�RQ�-XQH����������� �)URP�-XO\������ WR� -XO\

������+XVEDQG¶V� HPSOR\HU��6KDUHG�0HGLFDO� 6\VWHPV�&RUS�� �606��� JUDQWHG
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+XVEDQG�WHQ�VWRFN�RSWLRQV���)LYH�RI�WKH�RSWLRQV�JUDQWHG�EHWZHHQ�-XO\�����

DQG�0DUFK������HLWKHU�H[SLUHG�RU�ZHUH�H[HUFLVHG�SULRU�WR�VHSDUDWLRQ�DQG�DUH

QRW�DW�LVVXH�LQ�WKH�LQVWDQW�FDVH���)RXU�RI�WKH�UHPDLQLQJ�ILYH�RSWLRQV��RIIHULQJ

������� VKDUHV� DW� WKH� H[HUFLVH� SULFH� UDQJH� RI� ��������� WR� ���������

DZDUGHG� EHWZHHQ� $XJXVW� ����� DQG� -XO\� ������ ZHUH� FDQFHOOHG� E\� 606� RQ

2FWREHU������������2Q�WKH�VDPH�GDWH��606�UHSODFHG�WKHVH�IRXU�RSWLRQV�ZLWK

IRXU�QHZ�RSWLRQV�� LGHQWLFDO� LQ�QXPEHU�RI�VKDUHV��EXW�DW�D� UHGXFHG�H[HUFLVH

SULFH�RI����������2Q�0D\����������606�FDQFHOOHG�WKH�IRXU�RSWLRQV�JUDQWHG�LQ

2FWREHU������DQG�WKH�UHPDLQLQJ�VWRFN�RSWLRQ�JUDQWHG�LQ�$XJXVW�������DQG

UHSODFHG� WKHP� ZLWK� VWRFN� RSWLRQ� JUDQW� QXPEHU� �������� RIIHULQJ� ������

VKDUHV� DW� D� UHGXFHG� H[HUFLVH� SULFH� RI� ��������� � +XVEDQG� ZDV� HQWLWOHG� WR

SXUFKDVH�WZHQW\�SHUFHQW�������RI�WKH�VKDUHV�RQ�RU�DIWHU�HDFK�DQQLYHUVDU\

GDWH�� EHJLQQLQJ� 0D\� ��� ������ ZLWK� WKH� ULJKW� WR� H[HUFLVH� WKLV� VWRFN� RSWLRQ

VFKHGXOHG�WR�H[SLUH�RQ�0D\�����������,Q�DGGLWLRQ��RQ�-DQXDU\����������606

LVVXHG�+XVEDQG�D�QHZ�VWRFN�RSWLRQ��JUDQW�QXPEHU���������RIIHULQJ�������

VKDUHV�DW�DQ�H[HUFLVH�SULFH�RI������������+XVEDQG�ZDV�HQWLWOHG�WR�SXUFKDVH

WZHQW\�ILYH�SHUFHQW� ������RI� WKH�VKDUHV� RQ�RU� DIWHU� -DQXDU\���� ������ DQG

VHYHQW\�ILYH�SHUFHQW�������RQ�RU�DIWHU�-DQXDU\�����������7KLV�RSWLRQ�FRXOG

EH� H[HUFLVHG� XQWLO� -DQXDU\� ��� ������ WKH� H[SLUDWLRQ� GDWH� RI� WKH� JUDQW�� � 2Q

$SULO� ���� ������ 606� DOVR� JUDQWHG� +XVEDQG� D� VWRFN� RSWLRQ� WR� SXUFKDVH� DQ

DGGLWLRQDO�����VKDUHV��KRZHYHU��WKHVH�DUH�QRW�DW�LVVXH�LQ�WKH�LQVWDQW�FDVH�
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��� 7KH�SDUWLHV�VHSDUDWHG�LQ�)HEUXDU\��������%HWZHHQ�$XJXVW����������DQG

-DQXDU\�����������+XVEDQG�H[HUFLVHG�KLV�RSWLRQ�XQGHU�JUDQW�QXPEHU�������

WR�SXUFKDVH��������VKDUHV���%HWZHHQ�-XQH�����������DQG�-DQXDU\����������

+XVEDQG� H[HUFLVHG� KLV� RSWLRQ� XQGHU� JUDQW� QXPEHU� ������� WR� SXUFKDVH

�������VKDUHV���7KH�PDVWHU�GHWHUPLQHG�WKDW�WKHVH��������VKDUHV��ZLWK�D�QHW

DIWHU�WD[� JDLQ� RI� ���������� FRQVWLWXWHG� PDULWDO� SURSHUW\�� � +XVEDQG� ILOHG

H[FHSWLRQV� WR� WKH� PDVWHU¶V� UHSRUW� DUJXLQJ�� DPRQJ� RWKHU� WKLQJV�� WKDW� WKH

PDVWHU�LQFRUUHFWO\�LQFOXGHG�WKH��������VKDUHV�DV�PDULWDO�SURSHUW\�EHFDXVH�

DOWKRXJK�WKH�RSWLRQV�ZHUH�JUDQWHG�GXULQJ�WKH�SDUWLHV¶�PDUULDJH��WKH\�FRXOG

QRW�EH�H[HUFLVHG�XQWLO�DIWHU�WKH�SDUWLHV�VHSDUDWHG���$IWHU�RUDO�DUJXPHQW��WKH

FRXUW�HQWHUHG�DQ�RUGHU�GLVVROYLQJ�WKH�SDUWLHV¶�PDUULDJH�DQG�GHQ\LQJ�VHYHUDO

RI� WKH� SDUWLHV¶� H[FHSWLRQV�� LQFOXGLQJ� +XVEDQG¶V� H[FHSWLRQ� WR� WKH� PDVWHU¶V

GHWHUPLQDWLRQ� WKDW� WKHVH� ������� VKDUHV� FRQVWLWXWHG� PDULWDO� SURSHUW\�

+XVEDQG�WKHQ�DSSHDOHG�WR�WKLV�&RXUW�

��� ³:KHWKHU� DQ� DVVHW� LV� PDULWDO� SURSHUW\� RU� VHSDUDWH� SURSHUW\� IRU

SXUSRVHV� RI� GLVWULEXWLRQ� RI� WKH�PDULWDO� HVWDWH�� LV� D�PDWWHU� UHVHUYHG� WR� WKH

VRXQG�GLVFUHWLRQ�RI�WKH�WULDO�FRXUW�´��&DUQH\�Y��&DUQH\������$��G���������

�3D��6XSHU����������:KHQ�UHYLHZLQJ�WKH�UHFRUG�RI�WKH�SURFHHGLQJV�

ZH�DUH�JXLGHG�E\�WKH�IDFW�WKDW�WULDO�FRXUWV�KDYH�EURDG�HTXLWDEOH
SRZHUV� WR� HIIHFWXDWH� MXVWLFH� DQG� ZH� ZLOO� ILQG� DQ� DEXVH� RI
GLVFUHWLRQ�RQO\�LI�WKH�WULDO�FRXUW�KDV�PLVDSSOLHG�WKH�ODZ�RU� IDLOHG
WR�IROORZ�SURSHU�OHJDO�SURFHGXUHV���7KH�ILQGHU�RI�IDFW�LV�HQWLWOHG�WR
ZHLJK�WKH�HYLGHQFH�SUHVHQWHG�DQG�DVVHVV�LWV�FUHGLELOLW\���7KH�IDFW
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ILQGHU�LV�IUHH�WR�EHOLHYH�DOO��SDUW��RU�QRQH�RI�WKH�HYLGHQFH�DQG�WKH
6XSHULRU�&RXUW�ZLOO� QRW� GLVWXUE� WKH� FUHGLELOLW\� GHWHUPLQDWLRQV� RI
WKH�FRXUW�EHORZ�

*D\GRV�Y��*D\GRV������$��G�������������3D��6XSHU���������FLWDWLRQV�DQG

LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

��� +XVEDQG�ILUVW�DUJXHV�WKDW�WR�GHVLJQDWH�WKH�VWRFN�RSWLRQV�DV�³SURSHUW\

DFTXLUHG´� GLVWRUWV� WKH� FRPPRQ� VHQVH�PHDQLQJ� RI� WKH� ZRUGV�� VHWWOHG� FDVH

ODZ�� DQG� WKH� WHQHWV� RI� EDVLF� VWDWXWRU\� FRQVWUXFWLRQ�� � ,Q� HVVHQFH�� +XVEDQG

DUJXHV�WKDW�KH�ZDV�PHUHO\�JUDQWHG�RSWLRQV�WR�SXUFKDVH�SURSHUW\��EXW�WKDW�KH

GLG� QRW� DFTXLUH� DQ\� SURSHUW\�� GXULQJ� WKH� PDUULDJH�� � %HFDXVH� WKH� VWRFN

RSWLRQV�FRXOG�EH�WHUPLQDWHG�LI�+XVEDQG¶V�HPSOR\PHQW�ZDV�WHUPLQDWHG�RU�KLV

SRVLWLRQ�ZHUH�FKDQJHG�WR�RQH�RI�OHVVHU�UHVSRQVLELOLW\��+XVEDQG�FRQWHQGV�WKDW

WKH� VWRFN� RSWLRQV� FRQVWLWXWHG� PHUH� H[SHFWDQFLHV� RU� IXWXUH� LQWHUHVWV�

&RQVHTXHQWO\�� +XVEDQG� FRQFOXGHV� WKDW� EHFDXVH� KH� GLG� QRW� UHFHLYH� DFWXDO

SRVVHVVLRQ�RU�FRQWURO�XQWLO�WKH�ULJKW�WR�H[HUFLVH�WKH�RSWLRQ�PDWXUHG�DIWHU�WKH

SDUWLHV�VHSDUDWHG��WKH�VWRFN�RSWLRQV�DUH�QRW�PDUWLDO�SURSHUW\���:H�GLVDJUHH�

��� 0DULWDO� SURSHUW\� LV� GHILQHG� DV� ³DOO� SURSHUW\� DFTXLUHG� E\� HLWKHU� SDUW\

GXULQJ� WKH� PDUULDJH� �� �� �� H[FHSW� �� �� �� >S@URSHUW\� DFTXLUHG� DIWHU� ILQDO

VHSDUDWLRQ��������´�����3D�&�6���������D�������7KXV��ZKHWKHU�WKH�VWRFN�RSWLRQV

DW� LVVXH� ZHUH� SURSHUO\� FKDUDFWHUL]HG� DV� PDULWDO� SURSHUW\� VXEMHFW� WR

GLVWULEXWLRQ�XQGHU�6HFWLRQ������RI�RXU�'LYRUFH�&RGH�LV�D�PDWWHU�RI�VWDWXWRU\

LQWHUSUHWDWLRQ�� � ³:KHQ� LQWHUSUHWLQJ� D� VWDWXWH� µ>Z@RUGV�PXVW� EH� JLYHQ� WKHLU
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SODLQ�PHDQLQJ�� XQOHVV� GRLQJ� VR� ZRXOG� FUHDWH� DQ� DPELJXLW\�� DQG� ZH�PXVW

LQWHUSUHW� VWDWXWHV� LQ� DFFRUGDQFH�ZLWK� WKH� OHJLVODWLYH� LQWHQW�¶´� �0F*LQOH\� Y�

0F*LQOH\�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������ �TXRWLQJ�6HPDVHN� Y�

6HPDVHN�� ���� 3D�� ����� ���� $��G� ���� ��������� � 6HH� DOVR� �� 3D�&�6�

�������D���VWDWLQJ�WKDW�ZKHQ�LQWHUSUHWLQJ�DQG�FRQVWUXLQJ�VWDWXWHV��WKH�REMHFW

PXVW� EH� WR� ³DVFHUWDLQ� DQG� HIIHFWXDWH� WKH� LQWHQWLRQ� RI� WKH� *HQHUDO

$VVHPEO\´��

��� 2XU� OHJLVODWXUH� H[SUHVVHG� LWV� LQWHQW� LQ� 6HFWLRQ� ����� RI� RXU� 'LYRUFH

&RGH��ZKLFK�UHDGV�LQ�UHOHYDQW�SDUW�

��� ����� /HJLVODWLYH�ILQGLQJV�DQG�LQWHQW

�D� 3ROLF\�²7KH� IDPLO\� LV� WKH� EDVLF� XQLW� LQ� VRFLHW\� DQG
WKH� SURWHFWLRQ� DQG� SUHVHUYDWLRQ� RI� WKH� IDPLO\� LV� RI� SDUDPRXQW
SXEOLF�FRQFHUQ���7KHUHIRUH��LW�LV�WKH�SROLF\�RI�WKH�&RPPRQZHDOWK
WR�

���������

��� (IIHFWXDWH� HFRQRPLF� MXVWLFH� EHWZHHQ� SDUWLHV
ZKR�DUH�GLYRUFHG�RU�VHSDUDWHG�DQG� �� �� �� LQVXUH�D�IDLU�DQG
MXVW�GHWHUPLQDWLRQ�DQG�VHWWOHPHQW�RI�WKHLU�SURSHUW\�ULJKWV�

�E� &RQVWUXFWLRQ� RI� SDUW�²7KH� REMHFWLYHV� VHW� IRUWK� LQ
VXEVHFWLRQ��D��VKDOO�EH�FRQVLGHUHG�LQ�FRQVWUXLQJ�SURYLVLRQV�RI�WKLV
SDUW� >3DUW� ,9�'LYRUFH@� DQG� VKDOO� EH� UHJDUGHG�DV� H[SUHVVLQJ� WKH
OHJLVODWLYH�LQWHQW�

���3D�&�6���������� �0RUHRYHU��RXU� OHJLVODWXUH�KDV�JUDQWHG�EURDG�HTXLWDEOH

SRZHUV�WR�RXU�FRXUWV�WR�HIIHFWXDWH�WKH�SXUSRVHV�IRU�ZKLFK�WKH�'LYRUFH�&RGH

ZDV�HQDFWHG���6HH�LG���������I��
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��� 7KLV� &RXUW� KDV� FRQVLGHUHG� WKH� GHILQLWLRQ� RI� SURSHUW\� VXEMHFW� WR

HTXLWDEOH�GLVWULEXWLRQ�LQ�WKH�FRQWH[W�RI�SHQVLRQ�EHQHILWV���,Q�FRQFOXGLQJ�WKDW

SHQVLRQV�EHQHILWV��ZKHWKHU�RU�QRW�YHVWHG��FRQVWLWXWHG�PDULWDO�SURSHUW\�XQGHU

6HFWLRQ�������ZH�UHDVRQHG�WKDW�³>Z@KHUH�WKH�HPSOR\HH�µEHQHILWV�UHVXOW�IURP

HPSOR\PHQW� GXULQJ� WKH� PDUULDJH�� WKH\� DUH� PDULWDO� SURSHUW\� VLQFH� WKH

EHQHILWV� DUH� UHFHLYHG� LQ� OLHX� RI� KLJKHU� FRPSHQVDWLRQ� ZKLFK� ZRXOG� KDYH

HQKDQFHG�WKH�PDULWDO�DVVHWV�RU�WKH�PDULWDO�VWDQGDUG�RI�OLYLQJ�¶´��%HUULQJWRQ

Y��%HUULQJWRQ������$��G������������3D��6XSHU���������DII¶G������3D������

����$��G������������ �TXRWLQJ�%UDGHUPDQ�Y��%UDGHUPDQ������$��G�����

���� �3D�� 6XSHU�� �������� � :H� DOVR� VWDWHG�� ³6LQFH� D� SHQVLRQ� EHQHILW� LV� DQ

HFRQRPLF� UHVRXUFH� DFTXLUHG� ZLWK� IXQGV� WKDW� ZRXOG� RWKHUZLVH� KDYH� EHHQ

XWLOL]HG� E\� WKH� SDUWLHV� GXULQJ� WKHLU� PDUULDJH� WR� SXUFKDVH� RWKHU� DVVHWV�� LW

FRQVWLWXWHV� PDULWDO� SURSHUW\�´� � ,G�� �LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��

$FFRUGLQJO\��WR�WKH�H[WHQW�WKDW�WKH�ULJKW�WR�UHFHLYH�SHQVLRQ�EHQHILWV�DFFUXHV

GXULQJ�WKH�PDUULDJH��WKHQ�HDFK�VSRXVH�ZRXOG�KDYH�D�UHDVRQDEOH�H[SHFWDWLRQ

WR� WKH� SRUWLRQ� RI� WKH� SHQVLRQ� EHQHILWV� WKDW� DFFUXHV� GXULQJ� WKH� PDUULDJH�

/D%XGD� Y�� /D%XGD�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � 6HH� DOVR

*RUGRQ�Y��*RUGRQ������3D�����������$��G�������������%URZQ�Y��%URZQ�

���� $��G� ���� �3D�� 6XSHU�� �������0DMRU� Y�� 0DMRU�� ���� $��G� ����� �3D�

6XSHU��������
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��� :H� ILQG� VWRFN� RSWLRQV� WR� EH� FRPSDUDEOH� WR� SHQVLRQ� EHQHILWV� LQ� WKDW

WKH\� DUH� DOVR� HPSOR\HH� EHQHILWV� WKDW� ³DUH� UHFHLYHG� LQ� OLHX� RI� KLJKHU

FRPSHQVDWLRQ�´��&I��%HUULQJWRQ������$��G�DW���������7KXV��WKH�GHWHUPLQLQJ

IDFWRU�LV�QRW�ZKHQ�WKH�ULJKW�WR�H[HUFLVH�WKH�RSWLRQ�PDWXUHV��EXW�ZKHWKHU�WKH

VWRFN�RSWLRQ�LV�HDUQHG�SULRU�WR�WKH�GDWH�RI�VHSDUDWLRQ���&I��/D%XGD������$��G

DW� �����%UDGHUPDQ�� ���� $��G� DW� ���� �³2QO\� WKDW� SRUWLRQ� RI� WKH� SHQVLRQ

DWWULEXWDEOH�WR�WKH�SHULRG�FRPPHQFLQJ�ZLWK�WKH�PDUULDJH�DQG�HQGLQJ�RQ�WKH

GDWH� RI� VHSDUDWLRQ� LV� PDULWDO� SURSHUW\� ZLWKLQ� WKH� PHDQLQJ� RI� WKH� 'LYRUFH

&RGH�´���%HFDXVH�D�VWRFN�RSWLRQ�PD\�EH�DZDUGHG�IRU�D�YDULHW\�RI�SXUSRVHV�

LQFOXGLQJ� FRPSHQVDWLRQ� IRU� SDVW� RU� SUHVHQW� VHUYLFHV� RU� DV� DQ� LQFHQWLYH� IRU

IXWXUH� VHUYLFHV�� WKH� SXUSRVH�V�� IRU�ZKLFK� WKH� RSWLRQ�ZDV� JUDQWHG�PXVW� EH

FRQVLGHUHG���,I�WKH�HPSOR\HU�DZDUGV�D�VWRFN�RSWLRQ�VROHO\�WR�FRPSHQVDWH�WKH

HPSOR\HH� IRU�SDVW�VHUYLFHV��WKHQ� WKH�RSWLRQ� LV� GHHPHG� WR� EH�HDUQHG�ZKHQ

DZDUGHG�� � ,I�DZDUGHG�IRU� IXWXUH�VHUYLFHV�� WKHQ� WKH�RSWLRQ� LV�GHHPHG�WR� EH

HDUQHG�ZKHQ� WKH� ULJKW�WR�H[HUFLVH� WKH�RSWLRQ�PDWXUHV�� �6LPSO\� VWDWHG�� WKH

WULDO� FRXUW� LV� WR� DSSRUWLRQ� VWRFN� RSWLRQV� EHWZHHQ� PDULWDO� DQG� QRQ�PDULWDO

SURSHUW\�DFFRUGLQJ�WR�ZKHQ�WKH\�DUH�HDUQHG�

���� ³$OO� UHDO� RU� SHUVRQDO� SURSHUW\� DFTXLUHG� E\� HLWKHU� SDUW\� GXULQJ� WKH

PDUULDJH� LV� SUHVXPHG� WR� EH� PDULWDO� SURSHUW\�´� � ��� 3D�&�6�� �������E�

�HPSKDVLV�DGGHG����7KLV�SUHVXPSWLRQ�PD\�EH�RYHUFRPH�E\�VKRZLQJ�WKDW�WKH

SURSHUW\�ZDV�DFTXLUHG�DIWHU�ILQDO�VHSDUDWLRQ���,G���������D�������E����7KXV�
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WKH� EXUGHQ� RI� GHPRQVWUDWLQJ� WKDW� VWRFN� RSWLRQV� DUH� VHSDUDWH� SURSHUW\

EHORQJV�WR�WKH�VSRXVH�WR�ZKRP�WKH�RSWLRQV�ZHUH�JUDQWHG�

���� +HUH��+XVEDQG�DUJXHG�WR� WKH�PDVWHU� WKDW�DOWKRXJK� WKH�VWRFN�RSWLRQV

ZHUH� EHVWRZHG� RQ� KLP� DV� SDUW� RI� KLV� RYHUDOO� FRPSHQVDWLRQ� SDFNDJH�� WKH\

ZHUH� QRW� JUDQWHG� WR� FRPSHQVDWH� KLP� IRU� SDVW� VHUYLFHV�� EXW� LQVWHDG� ZHUH

FRQVLGHUDWLRQ�IRU�IXWXUH�VHUYLFHV�� �7KH�PDVWHU�IRXQG�WKDW�+XVEDQG�IDLOHG�WR

GHPRQVWUDWH� WKDW� 606� DZDUGHG� KLP� WKH� RSWLRQV� WR� VHFXUH� KLV� IXWXUH

SHUIRUPDQFH�� �7KH�WULDO� FRXUW� DJUHHG�ZLWK� WKH�PDVWHU� DQG�GHWHUPLQHG� WKDW

606¶V� VWRFN� RSWLRQ� SODQ� ZDV� D� VWDQGDUG� DQG� W\SLFDO� SODQ�� QRW� WLHG� WR

+XVEDQG¶V�IXWXUH�SHUIRUPDQFH�VR�DV�WR�EH�WUHDWHG�GLIIHUHQWO\�WKDQ�DQ\�RWKHU

FRPSRQHQW� RI� KLV� FRPSHQVDWLRQ� EHQHILWV� SDFNDJH�� � &RQVHTXHQWO\�� WKH� WULDO

FRXUW� GHWHUPLQHG� WKDW� WKH� VKDUHV� RI� VWRFN� SXUFKDVHG� XQGHU� RSWLRQ� JUDQWV

QXPEHUHG��������DQG��������ZHUH�PDULWDO�SURSHUW\�

���� 2Q� DSSHDO�� +XVEDQG� UHQHZV� KLV� DVVHUWLRQ� WKDW� EHFDXVH� KLV� ULJKW� WR

H[HUFLVH�WKH�RSWLRQV�UHTXLUHG�KLV�FRQWLQXHG�VHUYLFH�WR�606�IRU�SHULRGV�RI�WZR

WR�VL[�\HDUV�IROORZLQJ�WKH�GDWHV�RI�WKH�JUDQWV��WKH�VWRFN�RSWLRQV�FRQVWLWXWHG

LQFHQWLYHV� IRU� IXWXUH� VHUYLFHV�� � 7KLV� LV� LQVXIILFLHQW� WR� RYHUFRPH� WKH

SUHVXPSWLRQ� WKDW� WKH� VWRFN� RSWLRQV� DW� LVVXH� FRQVWLWXWH� PDULWDO� SURSHUW\�

+XVEDQG� LV� UHTXLUHG� WR� GHPRQVWUDWH� WKDW� KH� HDUQHG� WKH� RSWLRQV� DIWHU

VHSDUDWLRQ�� � &RQWLQXHG� HPSOR\PHQW� LV� PHUHO\� D� FRQWLQJHQF\� WR� EH� PHW

EHIRUH�WKH�ULJKW�WR�H[HUFLVH�DQ\�VXFK�RSWLRQ�PDWXUHV���$FFRUGLQJO\��XQGHU�WKH
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IDFWV�DQG�FLUFXPVWDQFHV�RI� WKLV� FDVH��ZH�ILQG� WKH�VWRFN� RSWLRQV� DW� LVVXH� WR

FRQVWLWXWH�PDULWDO�SURSHUW\���&RQVHTXHQWO\��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW

GLG� QRW� DEXVH� LWV� GLVFUHWLRQ� E\� LQFOXGLQJ�� DV� PDULWDO� SURSHUW\� VXEMHFW� WR

HTXLWDEOH� GLVWULEXWLRQ�� WKH� ������� VKDUHV� RI� VWRFN� SXUFKDVHG� E\� +XVEDQG

VXEVHTXHQW�WR�WKH�SDUWLHV¶�VHSDUDWLRQ�

���� 2XU� KROGLQJ� WRGD\� LV� LQ� DFFRUG�ZLWK� WKH� FRQFOXVLRQV� RI� VHYHUDO� RWKHU

MXULVGLFWLRQV�WKDW�KDYH�FRQVLGHUHG�WKH�LVVXH�RI�ZKHWKHU�VWRFN�RSWLRQV�JUDQWHG

GXULQJ� WKH�PDUULDJH�FRQVWLWXWH�PDULWDO� SURSHUW\�ZKHQ� WKH� ULJKW� WR� H[HUFLVH

VXFK�RSWLRQV�GRHV�QRW�PDWXUH�XQWLO�DIWHU�VHSDUDWLRQ�RU�GLVVROXWLRQ���7KH�WUHQG

LQ�WKHVH�MXULVGLFWLRQV�LV�WR�WUHDW�WKHVH�VWRFN�RSWLRQV�DV�PDULWDO�RU�FRPPXQLW\

SURSHUW\� UHJDUGOHVV� RI� ZKHQ� WKH� ULJKW� WR� H[HUFLVH� WKH� RSWLRQV� PDWXUHV� VR

ORQJ� DV� WKH� RSWLRQV� DUH� JUDQWHG� DV� FRPSHQVDWLRQ� IRU� VHUYLFHV� UHQGHUHG

GXULQJ�WKH�PDUULDJH���6HH�,Q�UH�0DUULDJH�RI�+XJ������&DO��5SWU����������

�&DO�� $SS�� ������� %RUQHPDQQ� Y�� %RUQHPDQQ�� ���� &RQQ�� ����� ������

��������*RRGZ\QH�Y��*RRGZ\QH������6R��G�������������/D��$SS��������

'DYLGVRQ� Y�� 'DYLGVRQ�� ���� 1�:��G� ����� ���� �1HE�� ������� 3DVFDOH� Y�

3DVFDOH������$��G�����������1�-���������*DUFLD�Y��0D\HU������3��G�����

�����1�0��$SS���������,Q�UH�0DUULDJH�RI�3RZHOO������3��G�����������2U�

$SS���������'LHW]�Y��'LHW]������6�(��G�����������9D��$SS���������&KHQ�Y�

&KHQ������1�:��G�����������:LV��$SS��������
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���� 6RPH�MXULVGLFWLRQV�FRQFOXGHG��DV�ZH�GR��WKDW�VWRFN�RSWLRQV�DUH� OLNH�D

SHQVLRQ�RU�RWKHU�HPSOR\PHQW�EHQHILW���6HH�*UHHQ�Y��*UHHQ������$��G�����

�����0G��$SS���������&KHQ������1�:��G�DW�������$FFRUGLQJO\��VWRFN�RSWLRQV

HDUQHG� GXULQJ� WKH�PDUULDJH� FRQVWLWXWH� DQ� HFRQRPLF� UHVRXUFH� DQG�� WKXV�� D

IRUP�RI�SURSHUW\���,G���6RPH�MXULVGLFWLRQV�DOVR�EDVHG�WKHLU�GHFLVLRQ�H[SUHVVO\

RQ�WKH�FRQWUDFWXDO�ULJKW�RI�DQ�HPSOR\HH�WR�UHFHLYH�D�SURPLVHG�EHQHILW�XQGHU

SUHVFULEHG�FRQGLWLRQV��ZKLFK�LV�D�YDOXDEOH�IRUP�RI�LQWDQJLEOH�SURSHUW\���6HH

%RUQHPDQQ�� ����&RQQ�� DW� ����� � 6HH�DOVR� ,Q� UH�0DUULDJH� RI�+XJ�� ���

&DO�5SWU��DW������*UHHQ������$��G�DW�����  :H�QRWH�SDUWLFXODUO\�WKH�DQDO\VLV

RI�WKH�6XSUHPH�&RXUW�RI�&RQQHFWLFXW�

*HQHUDOO\�VSHDNLQJ��PXFK�OLNH�WKH�ULJKW�RI�D�SHQVLRQ�EHQHILFLDU\
WR� FROOHFW� D� SHQVLRQ�RQFH� WKH� SDUWLFXODU� FRQGLWLRQV� XQGHU�ZKLFK
WKH� SHQVLRQ� ZDV� RIIHUHG� KDYH� EHHQ� VDWLVILHG� ±� W\SLFDOO\�� WKH
DWWDLQPHQW�RI�D�SUHVFULEHG�DJH�DQG�WKH�IXOILOOPHQW�RI�D�UHTXLUHG
QXPEHU� RI� \HDUV� RI� VHUYLFH� IRU� WKH� HPSOR\HU� ±� WKH� KROGHU� RI� D
VWRFN� RSWLRQ� SRVVHVVHV� WKH� ULJKW� WR� DFFHSW�� XQGHU� FHUWDLQ
FRQGLWLRQV� DQG�ZLWKLQ� D� SUHVFULEHG� WLPH� SHULRG�� WKH� HPSOR\HU¶V
RIIHU�WR�VHOO�LWV�VWRFN�DW�D�SUHGHWHUPLQHG�SULFH�������

'HVSLWH�WKH�IDFW�WKDW�WKH�VWRFN�RSWLRQV�DW�LVVXH�LQ�WKLV�FDVH
KDG� QRW� \HW�PDWXUHG� RU� YHVWHG� DW� WKH� WLPH� RI� GLVVROXWLRQ�� WKH
RSWLRQV�FUHDWHG�DQ�HQIRUFHDEOH�ULJKW�LQ�WKH�GHIHQGDQW�

%RUQHPDQQ������&RQQ��DW���������FLWDWLRQV�DQG� LQWHUQDO� TXRWDWLRQ�PDUNV

RPLWWHG��

���� $�PLQRULW\� RI� MXULVGLFWLRQV� KDYH� DGRSWHG� D�SHU� VH� UXOH� WKDW� GRHV� QRW

UHTXLUH� D� IDFW�VSHFLILF� DQDO\VLV� WR� GHWHUPLQH� ZKHQ� VXFK� VWRFN� RSWLRQV� DUH
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HDUQHG�� � $W� OHDVW� WKUHH� VWDWHV� KDYH� GHFLGHG� WKDW� DOO� VWRFN� RSWLRQV� JUDQWHG

GXULQJ� WKH� PDUULDJH� DUH� PDULWDO� SURSHUW\�� � 6HH� *UHHQ�� ���� $��G� DW� ���

�UHDVRQLQJ�WKDW�VWRFN�RSWLRQV�JUDQWHG�WR�HPSOR\HH�VSRXVH�GXULQJ�PDUULDJH

DUH�DFTXLUHG�GXULQJ�WKH�PDUULDJH���%RGLQ�Y��%RGLQ������6�:��G���������

�7H[��$SS���������UHO\LQJ��ZLWKRXW�DQDO\VLV��RQ�FRQFOXVLRQ�UHDFKHG�E\�VWDWH

VXSUHPH� FRXUW� WKDW� XQYHVWHG�PLOLWDU\� SHQVLRQ�EHQHILWV� FRQVWLWXWH� D�PDULWDO

DVVHW� DQG� RQ� FRQFOXVLRQ� UHDFKHG� E\� PDMRULW\� RI� MXULVGLFWLRQV��� 6PLWK� Y�

6PLWK������6�:��G�����������0R��$SS���������VWDWLQJ�WKDW�VWRFN�RSWLRQV�DUH

HDUQHG�ZKHQ�JUDQWHG����&RQYHUVHO\��RWKHUV�KDYH�FRQFOXGHG�WKDW�GHVSLWH�WKH

SXUSRVH� IRU� ZKLFK� WKH� VWRFN� RSWLRQ� ZDV� JUDQWHG�� VWRFN� RSWLRQV� QRW

H[HUFLVDEOH� E\� HLWKHU� WKH�GDWH� RI� WKH�GLVVROXWLRQ� RI�PDUULDJH� RU� VHSDUDWLRQ

DUH�QRW�PDULWDO�SURSHUW\�� �6HH�+DQQ�Y��+DQQ������1�(��G�����������,QG�

$SS�� ������ �ILQGLQJ� LWV� WUHDWPHQW� RI� VWRFN� RSWLRQV� WR� EH� FRQVLVWHQW� ZLWK

VWDWXWRU\�VFKHPH� WKDW� LQFOXGHV�SHQVLRQ�EHQHILWV�DV�PDULWDO�SURSHUW\�RQO\� LI

HLWKHU� SDUW\� KDV� D� YHVWHG� ULJKW� WR� ZLWKGUDZ� EHQHILWV� DQG� ULJKW� FDQQRW� EH

IRUIHLWHG� XSRQ� WHUPLQDWLRQ��� +DOO� Y�� +DOO�� ���� 6�(��G� ����� ������� �1�&�

$SS���������UHDVRQLQJ�WKDW�RQO\�VWRFN�RSWLRQV�WKDW�DUH�³H[HUFLVDEOH�XSRQ�WKH

GDWH� RI� VHSDUDWLRQ� RU� ZKLFK� PD\� QRW� EH� FDQFHOOHG´� FRQVWLWXWH� PDULWDO

SURSHUW\�� ZKHUHDV� RSWLRQV� WKDW� DUH� QRW� H[HUFLVDEOH� XSRQ� WKH� GDWH� RI

VHSDUDWLRQ�RU�ZKLFK�FDQ�EH�FDQFHOOHG�FRQVWLWXWH�³DQ�H[SHFWDWLRQ�RI�D�IXWXUH

ULJKW�FRQWLQJHQW�XSRQ�FRQWLQXHG�VHUYLFH�DQG�VKRXOG�EH�FRQVLGHUHG�VHSDUDWH
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SURSHUW\´����:H�GHFOLQH�WR�IROORZ�HLWKHU�RI�WKHVH�³SHU�VH´�UXOHV�EHFDXVH�ERWK

ZRXOG�XQGHUPLQH�WKH�REMHFWLYHV�RI�HTXLWDEOH�GLVWULEXWLRQ�XQGHU�RXU�'LYRUFH

&RGH�� � ,QFOXGLQJ� DV� PDULWDO� SURSHUW\� DOO� VWRFN� RSWLRQV� JUDQWHG� GXULQJ� WKH

PDUULDJH� ZRXOG� HUURQHRXVO\� LQFOXGH� FRPSHQVDWLRQ� IRU� VHUYLFHV� WR� EH

SHUIRUPHG�DIWHU�VHSDUDWLRQ��ZKLFK�ZRXOG�QRW�EH�D�SURGXFW�RI�WKH�PDUULDJH�

%\� FRQWUDVW�� H[FOXGLQJ� IURP�PDULWDO� SURSHUW\� DOO� VWRFN� RSWLRQV� WKDW� GR� QRW

PDWXUH� XQWLO� DIWHU� VHSDUDWLRQ� ZRXOG� HUURQHRXVO\� H[FOXGH� FRPSHQVDWLRQ

HDUQHG�GXULQJ�WKH�PDUULDJH�DQG��WKXV��GHSULYH�WKH�RSSRVLQJ�VSRXVH�RI�KLV�RU

KHU�HTXLWDEOH�SRUWLRQ�RI�WKH�FRPSHQVDWLRQ�

���� :H� DUH� SHUVXDGHG� E\� WKH� PDMRULW\� DSSURDFK� WKDW� DSSRUWLRQV� VWRFN

RSWLRQV� QRW� \HW� PDWXUHG� EHWZHHQ�PDULWDO� DQG� QRQ�PDULWDO� SURSHUW\� EDVHG

XSRQ� ZKHQ� WKH� RSWLRQV� DUH� HDUQHG�� � 7KLV� DSSURDFK� LV� DQDORJRXV� WR� WKH

PDQQHU�LQ�ZKLFK�ZH�DSSRUWLRQ�SHQVLRQ�EHQHILWV�EHWZHHQ�WKH�SDUWLHV���0RUH

LPSRUWDQWO\��KRZHYHU��E\�DOORZLQJ�IRU�DSSRUWLRQPHQW�RI�WKH�RSWLRQV�EHWZHHQ

PDULWDO�DQG�QRQ�PDULWDO�SURSHUW\�EDVHG�XSRQ�ZKHQ�WKH�RSWLRQV�DUH�HDUQHG�

WKH� PDMRULW\� DSSURDFK� DGYDQFHV� WKH� LQWHQW� RI� RXU� OHJLVODWXUH� WKDW� LQ

GHWHUPLQLQJ�ZKHWKHU� DQ� DVVHW� FRQVWLWXWHV�PDULWDO� SURSHUW\�� ZH� GR� VR� ZLWK

WKH�LQWHQW�WR�³>H@IIHFWXDWH�HFRQRPLF�MXVWLFH�EHWZHHQ�SDUWLHV���������DQG�LQVXUH

D�IDLU�DQG�MXVW�GHWHUPLQDWLRQ�DQG�VHWWOHPHQW�RI�WKHLU�SURSHUW\�ULJKWV�´��6HH

���3D�&�6���������D�����
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���� +XVEDQG� DVVHUWV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� UHO\LQJ� RQ�*RUGRQ� Y�

*RUGRQ������$��G������3D��6XSHU���������UHY¶G�RQ�RWKHU�JURXQGV������3D�

����� ���� $��G� ���� �������� WR� VXSSRUW� LWV� GHWHUPLQDWLRQ� WKDW� WKH� VWRFN

RSWLRQV� DW� LVVXH� KHUH� FRQVWLWXWH� PDULWDO� SURSHUW\�� � ,Q� *RUGRQ�� WKH� VWRFN

RSWLRQ�SODQ�HQWLWOHG�WKH�KXVEDQG�WR�SXUFKDVH�D�SUHVFULEHG�QXPEHU�RI�VKDUHV

RI� VWRFN� DW� D� SUHVFULEHG�DPRXQW� RQ�DQ�DQQXDO� EDVLV�� �7KH� KXVEDQG� GLG� VR

FRQVLVWHQWO\� IURP�-XO\������ WKURXJK�-XQH������� � 7KH�SDUWLHV� VHSDUDWHG�RQ

'HFHPEHU� ���� ������ � 7KHUH�� KRZHYHU�� WKH� VWDWXV� RI� WKH� DVVHW�� WKDW� LV�

ZKHWKHU�WKH�VWRFN�RSWLRQV�FRQVWLWXWHG�PDULWDO�RU�QRQ�PDULWDO�SURSHUW\��ZDV

QRW�DW�LVVXH���6HH�LG��DW�������5DWKHU��WKH�KXVEDQG�DUJXHG�PHUHO\�WKDW�WKH

WULDO� FRXUW�PDGH� D� PDWKHPDWLFDO� HUURU� LQ� LWV� FDOFXODWLRQ� RI� WKH� QXPEHU� RI

VKDUHV� RI� VWRFN� WKDW� FRQVWLWXWHG� PDULWDO� SURSHUW\�� � ,G�� � 7KH� WULDO� FRXUW

DFNQRZOHGJHG�DQG�FRUUHFWHG�WKH�HUURU�LQ�LWV�RSLQLRQ��DQG�ZH�PHUHO\�DJUHHG

ZLWK�WKH�FRUUHFWHG�FDOFXODWLRQ���6HH�LG���&RQVHTXHQWO\��RXU�GHWHUPLQDWLRQ�LQ

*RUGRQ�ZDV�PDGH�ZLWKRXW�DQ\�DQDO\VLV�RU�GLVFXVVLRQ�RI�WKH�LVVXH�UDLVHG�LQ

WKH�LQVWDQW�DSSHDO�DQG��WKXV��GRHV�QRW� LPSDFW�RXU�GHFLVLRQ� WRGD\�� �7KRXJK

ZH� ILQG� WKH� WULDO� FRXUW¶V� UHOLDQFH� RQ�*RUGRQ� PLVSODFHG�� ZH� ILQG� LWV� HUURU

KDUPOHVV�

���� +XVEDQG�DOVR�DUJXHV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�DGRSWLQJ�WKH�PDVWHU¶V

FDOFXODWLRQV� RI� +XVEDQG¶V� QHW� JDLQ� IURP� WKH� H[HUFLVH� RI� WKH� VWRFN� RSWLRQV

EHFDXVH�WKH�PDVWHU�PDGH�FDOFXODWLRQV�ZLWKRXW�XVLQJ�D�FRYHUWXUH�IUDFWLRQ���,Q
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XVLQJ� D� FRYHUWXUH� IUDFWLRQ�� WKH� FRXUW� DSSOLHV� D� IRUPXOD� ZKHUH� ³>W@KH

QXPHUDWRU� RI� WKH� IUDFWLRQ� UHIOHFWV� WKH� WRWDO� SHULRG� RI� WLPH� WKH� HPSOR\HH

VSRXVH�SDUWLFLSDWHG�LQ�WKH�SODQ�GXULQJ�WKH�PDUULDJH��DQG�WKH�GHQRPLQDWRU�LV

WKH�WRWDO�SHULRG�WKH�HPSOR\HH�SDUWLFLSDWHG�LQ�WKH�EHQHILWV�SURJUDP�´��%URZQ�

���� $��G� DW� ����� � 7KH� VROH� SXUSRVH� RI� WKH� FRYHUWXUH� IUDFWLRQ�� WKHQ�� LV� WR

GHWHUPLQH� ZKDW� SRUWLRQ� RI� WKH� YDOXH� RI� WKH� EHQHILWV� LV� DWWULEXWDEOH� WR� WKH

\HDUV� RI� PDUULDJH�� FRQVWLWXWLQJ� PDULWDO� SURSHUW\� VXEMHFW� WR� HTXLWDEOH

GLVWULEXWLRQ���,G�

���� 6XVDQ� $�� 0DF$OHHU� �:LIH�� DUJXHV� WKDW� +XVEDQG� ZDLYHG� KLV� ULJKW� WR

DSSHOODWH�UHYLHZ�RI�WKLV�LVVXH�EHFDXVH�KH�IDLOHG�WR�ILUVW�SUHVHQW�LW�WR�WKH�WULDO

FRXUW�E\�ILOLQJ�H[FHSWLRQV�WR�WKH�PDVWHU¶V�UHSRUW���:H�DJUHH���6HH�3D�5�&�3�

����������E�� �³0DWWHUV� QRW� FRYHUHG� E\� H[FHSWLRQV� DUH� GHHPHG� ZDLYHG

XQOHVV�� SULRU� WR� WKH� HQWU\� RI� WKH� ILQDO� GHFUHH�� OHDYH� LV� JUDQWHG� WR� ILOH

H[FHSWLRQV�UDLVLQJ�WKRVH�PDWWHUV�´��� �1HYHUWKHOHVV��ZH�QRWH�WKDW�E\� UDLVLQJ

WKH�LVVXH�RI�FRYHUWXUH�IUDFWLRQ��+XVEDQG�LV�UDLVLQJ�WKH�LPSRUWDQW�TXHVWLRQ�RI

KRZ�WR�DSSRUWLRQ�WKRVH�VKDUHV�RI�VWRFN�SXUFKDVHG�SXUVXDQW�WR�D�VWRFN�RSWLRQ

JUDQWHG� GXULQJ� WKH� PDUULDJH�� � %HFDXVH� ZH� KDYH� FRQFOXGHG� WKDW� WKH� WULDO

FRXUW�GLG�QRW� HUU� LQ� GHWHUPLQLQJ� WKDW� DOO� VWRFN� RSWLRQV�JUDQWHG� WR�+XVEDQG

GXULQJ� WKH� PDUULDJH� FRQVWLWXWHG� PDULWDO� SURSHUW\�� WKH� XVH� RI� D� FRYHUWXUH

IUDFWLRQ�ZDV�XQQHFHVVDU\�WR�DSSRUWLRQ�WKRVH�VKDUHV�SXUFKDVHG�VXEVHTXHQW�WR

WKH�SDUWLHV¶�VHSDUDWLRQ�
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���� :H� GR� QRW�� KRZHYHU�� FRQVLGHU� WKRVH� LQVWDQFHV� ZKHUH� WKH� XVH� RI� D

FRYHUWXUH� IUDFWLRQ� RU� VLPLODU� IRUPXOD� PD\� EH� UHTXLUHG� EHFDXVH� WKH� VWRFN

RSWLRQ�UHSUHVHQWV�ERWK�FRPSHQVDWLRQ�IRU�SDVW�VHUYLFHV�DQG�FRQVLGHUDWLRQ�IRU

IXWXUH� VHUYLFHV�� �1RU� GR�ZH� FRQVLGHU� WKRVH� LQVWDQFHV�ZKHUH� WKH� WULDO� FRXUW

PLJKW� UHWDLQ� MXULVGLFWLRQ� XQWLO� VXFK� WLPH� DV� WKH� RSWLRQV� DUH� H[HUFLVHG� RU

H[SLUH� VR� WKDW� WKH� FRXUW� PD\� DSSRUWLRQ� SURILW� UHDOL]HG�� LI� DQG� ZKHQ� WKH

RSWLRQV�DUH�H[HUFLVHG���:H�VLPSO\�KROG�WKDW�ZKHUH�D�VWRFN�RSWLRQ�LV�JUDQWHG

WR�D�VSRXVH�GXULQJ�WKH�PDUULDJH�DV�FRPSHQVDWLRQ�IRU�VHUYLFHV�DOVR�UHQGHUHG

GXULQJ�WKH�PDUULDJH��VXFK�DQ�RSWLRQ�FRQVWLWXWHV�PDULWDO�SURSHUW\�HYHQ�LI�WKH

ULJKW�WR�H[HUFLVH�WKH�RSWLRQ�GRHV�QRW�PDWXUH�XQWLO�DIWHU�VHSDUDWLRQ�

���� $FFRUGLQJO\��ZH�DIILUP�WKH�RUGHU�RI�WKH�WULDO�FRXUW�

���� 2UGHU�$)),50('�


