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��� 7KLV� LV� DQ� DSSHDO� IURP� DQ� RUGHU� GHQ\LQJ� DSSHOODQW¶V� 3RVW�6HQWHQFH

0RWLRQ� IRU� 0RGLILFDWLRQ� RI� 6HQWHQFH�� ZKLFK� ZDV� HQWHUHG� RQ� 1RYHPEHU� ���

�������:H�DIILUP�

��� $SSHOODQW��7DPPL�/��'RKQHU��ZDV� FKDUJHG�ZLWK� WKHIW� E\�GHFHSWLRQ� RI

WZR� WKRXVDQG� GROODUV� ������������ GXULQJ� KHU� HPSOR\PHQW� DV� DQ� DVVLVWDQW

PDQDJHU�ZLWK� /RQJ� -RKQ� 6LOYHU¶V� 5HVWDXUDQW� �³WKH� UHVWDXUDQW´��� � 7KH� FDVH

SURFHHGHG�WR�WULDO�E\� MXU\��DQG�WKH�MXU\�UHWXUQHG�D�YHUGLFW�RI�JXLOW\�RQ� WKH

FKDUJH�RI� WKHIW�E\�GHFHSWLRQ�DV�D�PLVGHPHDQRU� RI� WKH� WKLUG� GHJUHH��ZKLFK

LQYROYHG� D� ILQGLQJ� WKDW� WKH� DPRXQW� VWROHQ� ZDV� OHVV� WKDQ� ILIW\� GROODUV

���������� �2Q�$XJXVW�����������WKH� WULDO�FRXUW� VHQWHQFHG�0V��'RKQHU� WR� D

VXVSHQGHG� VHQWHQFH� XSRQ� WKH� FRQGLWLRQ� WKDW� DSSHOODQW� SD\� WKH� FRVWV� RI

SURVHFXWLRQ�� SD\� D� ILQH� RI� WZR� KXQGUHG� GROODUV�� DQG� EH� RQ� SUREDWLRQ� IRU
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WZHOYH�PRQWKV���7KH�FRXUW�LPSRVHG�D�VSHFLILF�FRQGLWLRQ�WKDW�0V��'RKQHU�SD\

UHVWLWXWLRQ�WR�WKH�UHVWDXUDQW�LQ�WKH�DPRXQW�RI�����������

��� 0V��'RKQHU�ILOHG�D�SRVW�VHQWHQFH�PRWLRQ�LQ�RSSRVLWLRQ�WR�WKH�MXGJPHQW

RI�VHQWHQFH���7KH�VHQWHQFLQJ�FRXUW�GHQLHG�0V��'RKQHU¶V�PRWLRQ�RQ�1RYHP�

EHU������������7KLV�WLPHO\�DSSHDO�IROORZHG���$SSHOODQW�SUHVHQWV�D�VLQJOH�LVVXH

IRU� RXU� UHYLHZ�� � ³,I� D� -XU\� ILQGV� D� 'HIHQGDQW� JXLOW\� RI� D� �UG� 'HJUHH

0LVGHPHDQRU� 7KHIW� EDVHG� XSRQ� D� ILQGLQJ� WKDW� WKH� DPRXQW� IRU� ZKLFK

'HIHQGDQW�LV�FULPLQDOO\�UHVSRQVLEOH� IRU�ZDV� OHVV� WKDQ�ILIW\�GROODUV� ���������

PD\� D� &RXUW� DW� WLPH� RI� VHQWHQFLQJ�� RUGHU� UHVWLWXWLRQ� H[FHHGLQJ� IRUW\�QLQH

GROODUV�DQG�QLQHW\�QLQH�FHQWV���������>"@´��$SSHOODQW¶V�EULHI��DW�����5HFHQWO\�

LQ�&RPPRQZHDOWK�Y��:ULJKW��1R��������+DUULVEXUJ�������3D�6XSHU��ILOHG

1RY�� ���� ������� WKLV� &RXUW� H[DPLQHG� WKH� SUHFLVH� LVVXH� LQYROYHG� LQ� WKH

SUHVHQW�DSSHDO�DQG�KHOG�WKDW�ZKHQ�DQ�RUGHU�WR�SD\�UHVWLWXWLRQ�LV�VXSSRUWHG

E\� WKH� UHFRUG�� WKH� VHQWHQFLQJ� FRXUW� PD\� H[FHHG� WKH� MXU\¶V� GDPDJH

GHWHUPLQDWLRQ�WKDW�ZDV�PDGH�IRU�WKH�SXUSRVH�RI�JUDGLQJ�WKH�RIIHQVH���%DVHG

XSRQ�RXU�GHFLVLRQ�LQ�:ULJKW��ZH�DIILUP�WKH�RUGHU�GHQ\LQJ�DSSHOODQW¶V�PRWLRQ

IRU�PRGLILFDWLRQ�RI�VHQWHQFH�

��� 0V��'RKQHU�UHOLHV�XSRQ�RXU�GHFLVLRQ�LQ�&RPPRQZHDOWK�Y��5HHG�����

$��G� ���� �3D�6XSHU�� ������� IRU� WKH� SURSRVLWLRQ� WKDW� WKH� UHVWLWXWLRQ� RUGHU

VKRXOG� EH� OLPLWHG� WR� WKH� MXU\¶V� ILQGLQJ� RI� GDPDJHV�� ZKLFK� ZDV� OHVV� WKDQ

�������� � ,Q� 5HHG�� WKH� GHIHQGDQW� ZDV� FKDUJHG� DQG� FRQYLFWHG� RI� WKHIW� E\

UHFHLYLQJ� VWROHQ� SURSHUW\� KDYLQJ� D� FRPELQHG� YDOXH� RI� QRW� PRUH� WKDQ
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��������� � 'HIHQGDQW� ZDV� RUGHUHG� WR� SD\� UHVWLWXWLRQ� LQ� WKH� DPRXQW� RI

������������ZKLFK�ZDV�DQ�DPRXQW�HTXDO�WR�WKH�WRWDO� ORVV�VXVWDLQHG�E\� WKH

YLFWLP�� �$OWKRXJK� WKH� WRWDO� DPRXQW� RUGHUHG� E\� WKH� FRXUW�ZDV� HTXDO� WR� WKH

WRWDO�ORVVHV��ZH�KHOG�WKDW�WKHUH�ZDV�QR�HYLGHQFH�WR�VKRZ�D�FDXVDO�FRQQHFWLRQ

EHWZHHQ� WKH� WRWDO� ORVVHV� VXVWDLQHG� DQG� WKH� GHIHQGDQW¶V� UROH� LQ� UHFHLYLQJ

VRPH�RI�WKH�SURSHUW\�VWROHQ���,Q�WKH�SUHVHQW�PDWWHU��KRZHYHU��ZH�ILQG�WKDW

WKHUH�ZDV� VXIILFLHQW� HYLGHQFH� EHIRUH� WKH� FRXUW� WR� ILQG� D� FDXVDO� FRQQHFWLRQ

EHWZHHQ� DSSHOODQW¶V� DFWLRQV� DQG� WKH� ORVVHV� VXVWDLQHG� E\� WKH� UHVWDXUDQW�

7KXV��RXU�GHFLVLRQ�LQ�5HHG�GRHV�QRW�FRQWURO�RXU�GHFLVLRQ�LQ�WKLV�FDVH�

��� 5HVWLWXWLRQ� PD\� EH� LPSRVHG� RQO\� IRU� WKRVH� FULPHV� WR� SURSHUW\� RU

SHUVRQ� ZKHUH� WKH� YLFWLP� VXIIHUHG� D� ORVV� WKDW� IORZV� IURP� WKH� FRQGXFW� WKDW

IRUPV� WKH� EDVLV� RI� WKH� FULPH� IRU� ZKLFK� WKH� GHIHQGDQW� LV� KHOG� FULPLQDOO\

DFFRXQWDEOH���&RPPRQZHDOWK�Y��+DUQHU������$��G�����������3D��������

,Q� FRPSXWLQJ� WKH� DPRXQW� RI� UHVWLWXWLRQ�� WKH� FRXUW� ³>V@KDOO� FRQVLGHU� WKH

H[WHQW�RI�LQMXU\�VXIIHUHG�E\�WKH�YLFWLP�DQG�VXFK�RWKHU�PDWWHUV�DV�LW�GHHPV

DSSURSULDWH�´� � ��� 3D�&�6�$�� �� �����F�����L��� � ³%HFDXVH� UHVWLWXWLRQ� LV� D

VHQWHQFH��WKH�DPRXQW�RUGHUHG�PXVW�EH�VXSSRUWHG�E\�WKH�UHFRUG��LW�PD\�QRW

EH�VSHFXODWLYH�RU�H[FHVVLYH�´��&RPPRQZHDOWK�Y��5HHG������$��G���������

�3D�6XSHU����������7KH�DPRXQW�RI�D�UHVWLWXWLRQ�RUGHU�LV�OLPLWHG�E\�WKH�ORVV�RU

GDPDJHV�VXVWDLQHG�DV�D�GLUHFW�UHVXOW�RI�GHIHQGDQW¶V�FULPLQDO�FRQGXFW�DQG�E\

WKH�DPRXQW�VXSSRUWHG�E\�WKH�UHFRUG���:ULJKW��1R��������+DUULVEXUJ������

DW�VOLS�RS��DW���
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��� ,Q� WKH� SUHVHQW� FDVH�� DOWKRXJK� WKH� MXU\� GHWHUPLQHG� WKDW� WKH� DPRXQW

LQYROYHG� LQ� WKH� WKHIW� ZDV� OHVV� WKDQ� �������� WKH� VHQWHQFLQJ� FRXUW� KDG

VXIILFLHQW�HYLGHQFH�WR�UHTXLUH�WKDW�DSSHOODQW�SD\�WKH�UHVWDXUDQW�����������LQ

UHVWLWXWLRQ�� � 'XULQJ� WULDO�� WKH� &RPPRQZHDOWK� SUHVHQWHG� D� KDQGZULWWHQ

VWDWHPHQW� VLJQHG� E\� 0V�� 'RKQHU�� DGPLWWLQJ� WKDW� VKH� ZDV� UHVSRQVLEOH� IRU

VWHDOLQJ�DSSUR[LPDWHO\����������� IURP�WKH� UHVWDXUDQW¶V� UHJLVWHU�� �$OVR�� WKH

&RPPRQZHDOWK�SUHVHQWHG�DQ�DXWKRUL]DWLRQ�WR�ZLWKKROG�PRQLHV�VLJQHG�E\�0V�

'RKQHU��LQ�ZKLFK�VKH�DXWKRUL]HG�WKH�UHVWDXUDQW�WR�ZLWKKROG�XS�WR����������

LQ� SD\PHQW� RI� KHU� GHEW� WR� WKH� UHVWDXUDQW�� � )LQDOO\�� WKH� &RPPRQZHDOWK

RIIHUHG�WKH�WHVWLPRQ\�RI�WKH�ORVV�SUHYHQWLRQ�GLUHFWRU�RI�WKH�UHVWDXUDQW�FKDLQ�

ZKR� FDOFXODWHG� WKDW�0V�� 'RKQHU� KDG� VWROHQ� DSSUR[LPDWHO\� ���������� IURP

WKH�UHVWDXUDQW¶V�UHJLVWHU���7KH�UHFRUG�VXSSRUWV�WKH�RUGHU�IRU�UHVWLWXWLRQ��DQG

WKH�DPRXQW�ZDV�QHLWKHU�VSHFXODWLYH�QRU�H[FHVVLYH���7KXV��ZH�ILQG�QR�DEXVH

RI�GLVFUHWLRQ��DQG�ZH�DIILUP�

��� $FFRUGLQJO\��RUGHU�DIILUPHG�


