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$SSHOOHHV � 1R������+DUULVEXUJ�����

$SSHDO�IURP�WKH�2UGHU�(QWHUHG�-DQXDU\����������
'RFNHWHG�-DQXDU\����������

,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�&ROXPELD�&RXQW\�
&LYLO�'LYLVLRQ�DW�1R�������RI�������

%()25(��� 32329,&+��6&+,//(5�DQG�2/6=(:6.,��--�

23,1,21�%<�32329,&+��-�� )LOHG�0DUFK���������

��� 7KLV� LV� DQ� DSSHDO� IURP� WKH� RUGHU� RI� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

&ROXPELD�&RXQW\��ZKLFK� JUDQWHG� DSSHOOHHV¶�PRWLRQ� IRU� VXPPDU\� MXGJPHQW

DQG� GLVPLVVHG� DSSHOODQW¶V� FRPSODLQW�� � +HUHLQ�� DSSHOODQW� FRQWHQGV� WKDW� WKH

ORZHU�FRXUW�HUUHG�LQ�JUDQWLQJ�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�DSSHOOHHV�RQ�KLV

FODLPV�RI�SULYDWH�QXLVDQFH�DQG�QHJOLJHQFH���)LQGLQJ�QR�HUURU�LQ�WKH�GHFLVLRQ

RI�WKH�ORZHU�FRXUW��ZH�DIILUP�
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��� 2XU� VWDQGDUG� RI� UHYLHZ� LQ� D� PRWLRQ� IRU� VXPPDU\� MXGJPHQW� LV� ZHOO�

VHWWOHG�

7KLV� FRXUW� ZLOO� RQO\� UHYHUVH� WKH� WULDO� FRXUW¶V� HQWU\� RI� VXPPDU\
MXGJPHQW�ZKHUH�WKHUH�ZDV�DQ�DEXVH�RI�GLVFUHWLRQ�RU�DQ�HUURU�RI
ODZ�� �0HUULZHDWKHU� Y�� 3KLODGHOSKLD�1HZVSDSHUV�� ,QF��� ���
3D�6XSHU�� ����� ���� $��G� ���� �������� � 6XPPDU\� MXGJPHQW� LV
SURSHU� ZKHQ� WKH� SOHDGLQJV�� GHSRVLWLRQV�� DQVZHUV� WR
LQWHUURJDWRULHV�� DGPLVVLRQV� RQ� ILOH�� DQG� DIILGDYLWV� GHPRQVWUDWH
WKDW� WKHUH� H[LVWV� QR� JHQXLQH� LVVXH� RI� PDWHULDO�� IDFW� DQG� WKH
PRYLQJ� SDUW\� LV� HQWLWOHG� WR� MXGJPHQW� DV� D� PDWWHU� RI� ODZ�
3D�5�&�3�������������3D�&�6�$��,Q�GHWHUPLQLQJ�ZKHWKHU�WR�JUDQW
VXPPDU\�MXGJPHQW��D�WULDO�FRXUW�PXVW�UHVROYH�DOO�GRXEWV�DJDLQVW
WKH� PRYLQJ� SDUW\� DQG� H[DPLQH� WKH� UHFRUG� LQ�� D� OLJKW� PRVW
IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\���,G��6XPPDU\�MXGJPHQW�PD\
RQO\�EH�JUDQWHG� LQ� FDVHV�ZKHUH� LW� LV� FOHDU� DQG� IUHH� IURP�GRXEW
WKDW�WKH�PRYLQJ�SDUW\�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ�
,G�

(OHFWURQLF� /DERUDWRU\� 6XSSO\� &R�� Y�� &XOOHQ�� ���� $��G� ����� ���

�3D�6XSHU�� ������ �FLWDWLRQ� RPLWWHG��� � 6HH� DOVR�� +DUPDQ� Y��%RUDK�� ���

$��G� ������ ����� �3D�6XSHU�� �������+HQQLQJHU� Y�� 6WDWH� )DUP� ,QF�� &R��

���� $��G� ������ ����� �3D�6XSHU�� ������� � :LWK� WKLV� VWDQGDUG� LQ� PLQG�� ZH

UHYLHZ�WKH�WULDO�FRXUW
V�JUDQW�RI�VXPPDU\�MXGJPHQW�

��� 7KH� UHFRUG� UHYHDO� WKDW� DSSHOODQW� LQVWLWXWHG� WKLV� DFWLRQ� E\� ZULW� RI

VXPPRQV� ILOHG� RQ� 1RYHPEHU� ���� ������ � 6XEVHTXHQWO\�� DSSHOODQW� ILOHG� KLV

FRPSODLQW� WR�ZKLFK� DSSHOOHHV� ILOHG�SUHOLPLQDU\� REMHFWLRQV�� � 7KH� SUHOLPLQDU\

REMHFWLRQV�ZHUH� VXVWDLQHG�� DQG� DSSHOODQW� ZDV� JUDQWHG� OHDYH� WR� DPHQG� KLV

FRPSODLQW���$SSHOODQW�ILOHG�KLV�DPHQGHG�FRPSODLQW�RQ�2FWREHU����������� LQ

ZKLFK�KH� VHW� IRUWK� D� SULYDWH�QXLVDQFH� FODLP�DQG�D�QHJOLJHQFH� FODLP�� �%RWK

FDXVHV� RI� DFWLRQ� ZHUH� EDVHG� RQ� WKH� VDPH� RSHUDWLYH� IDFWV�� DV� VHW� IRUWK� LQ



-��$��������

�����

��������� DQG� ��� ������ RI� KLV� FRPSODLQW�� � $SSHOODQW� DOOHJHG� WKDW� LQ� �����

DSSHOOHHV� EHJDQ� RSHUDWLQJ� D� SRXOWU\� EXVLQHVV� RQ� WKHLU� SURSHUW\� ZKLFK� LV

DGMDFHQW�WR�DSSHOODQW¶V�SUHPLVHV���$SSHOOHHV�EHJDQ�WKHLU�SRXOWU\�RSHUDWLRQ�LQ

1RYHPEHU� RI� ������ ZKHQ� WKH\� VWRFNHG� WKHLU� SRXOWU\� KRXVH� ZLWK� �������

OD\LQJ� KHQV�� � 6LQFH� WKDW� WLPH�� WKH� RQO\� VXEVWDQWLDO� FKDQJH� WR� DSSHOOHHV¶

RSHUDWLRQ� ZDV� WKH� FRQVWUXFWLRQ� RI� D� GHFRPSRVLWLRQ� EXLOGLQJ� IRU� ZDVWH�

LQFOXGLQJ� GHDG� FKLFNHQV�� LQ� $XJXVW� RI� ������ � $SSHOODQW� DOOHJHG� WKDW� WKH

SRXOWU\�EXVLQHVV�LQWHUIHUHV�ZLWK�KLV�XVH�DQG�HQMR\PHQW�RI�KLV�SURSHUW\�LQ�WKH

IROORZLQJ�ZD\V�

�D� E\�RSHUDWLQJ�>WKHLU@�SRXOWU\�EXVLQHVV�LV�VXFK�D�PDQQHU�VR
DV�WR�FUHDWH�DQ�H[FHVVLYH�QXPEHU�RI�IOLHV�RQ�>DSSHOODQW¶V@
UHDO�HVWDWH�

�E� E\�RSHUDWLQJ�>WKHLU@�SRXOWU\�EXVLQHVV�LV�VXFK�D�PDQQHU�VR
DV�WR�FUHDWH�D�VWURQJ�RGRU�HPDQDWLQJ�RQ�>DSSHOODQW¶V@�UHDO
HVWDWH�HDFK�GD\�

�F� E\�RSHUDWLQJ�>WKHLU@�SRXOWU\�EXVLQHVV�LV�VXFK�D�PDQQHU�VR
DV�WR�FUHDWH�H[FHVVLYH�QRLVH��WKH�VRXQG�RI�ZKLFK�DUH��VLF�
KHDUG�E\�>DSSHOODQW@�GXULQJ�DOO�KRXUV�RI�WKH�QLJKW�

�G� E\� RSHUDWLQJ� >WKHLU@� SRXOWU\� EXVLQHVV� LV� VXFK� D� PDQQHU
ZKHUHE\� >DSSHOODQW@� RIWHQ� ILQGV� HJJVKHOOV�� IHDWKHUV� DQG
GHDG�FKLFNHQV�RQ�KLV�UHDO�HVWDWH�

$SSHOODQW¶V�&RPSODLQW��������DQG����

��� $SSHOODQW� IXUWKHU� DOOHJHG� WKDW� DSSHOOHHV¶� IDLOXUH� WR� WDNH� UHDVRQDEOH

VWHSV� WR� FRQWURO� WKH� IOLHV�� VWURQJ� RGRU�� H[FHVVLYH� QRLVH� DQG� ZDVWH�� L�H��

HJJVKHOOV�� IHDWKHUV� DQG� GHDG� FKLFNHQV�� KDV� KDUPHG� KLP� E\� FDXVLQJ� WKH

VXEVWDQWLDO�GHSUHFLDWLRQ�LQ�YDOXH�RI�KLV�KRPH�LQ�WKH�DPRXQW�RI������������
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��� $SSHOOHHV� DQVZHUHG� DSSHOODQW¶V� FRPSODLQW� DQG� DOOHJHG� WKDW� WKH\

RSHUDWH�WKHLU�SRXOWU\�EXVLQHVV�LQ�D�UHDVRQDEOH�PDQQHU�VR�DV�WR�PLQLPL]H�DQ\

IOLHV��RGRU��QRLVH�DQG�ZDVWH�� �)XUWKHU��DSSHOOHHV�DOOHJHG� WKDW� WKH\�SURSHUO\

GLVSRVHG� RI� HJJVKHOOV�� IHDWKHUV� DQG� GHDG� FKLFNHQV�� � 0RVW� LPSRUWDQWO\�� LQ

WKHLU� QHZ�PDWWHU�� DSSHOOHH� DOOHJHG� WKDW� DSSHOODQW¶V� FODLPV� ZHUH� EDUUHG� E\

RSHUDWLRQ�RI�WKH�SURYLVLRQV�RI�WKH�5LJKW�WR�)DUP�$FW����3D�&�6�$�������������

��� )ROORZLQJ� DGGLWLRQDO� SOHDGLQJ� DQG� GLVFRYHU\�� DSSHOOHHV� PRYHG� IRU

VXPPDU\�MXGJPHQW����6LJQLILFDQWO\��DSSHOODQW�GLG�QRW�UHVSRQG�WR�WKH�PRWLRQ�

YLD�UHVSRQVLYH�SOHDGLQJ�RU�RSSRVLQJ�DIILGDYLWV�RU�DGGLWLRQDO�GLVFRYHU\�� �7KH

ORZHU� FRXUW� DJUHHG� WKDW� DSSHOODQW¶V� SULYDWH� QXLVDQFH� FDXVH� RI� DFWLRQ� ZDV

EDUUHG� E\� RSHUDWLRQ� RI� �� 3D�&�6�$���� ����� � 7KH� FRXUW� DOVR� GLVPLVVHG

DSSHOODQW¶V�QHJOLJHQFH�FODLP�VLQFH�DSSHOODQW�IDLOHG�WR�SUHVHQW�DQ\�VXSSRUW�IRU

KLV�FODLP�LQ� D� UHVSRQVH� WR� DSSHOOHHV¶�PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� �6HH

3D�5�&�3�����������7KLV�WLPHO\�DSSHDO�IROORZHG�

��� :H�QRZ�FRQVLGHU�DSSHOODQW¶V�FODLP�WKDW�WKH�ORZHU�FRXUW�HUUHG�ZKHQ�LW

GLVPLVVHG� DSSHOODQW¶V� SULYDWH� QXLVDQFH� FODLP�� 7KH� ORZHU� FRXUW� GHWHUPLQHG

WKDW�DSSHOODQW¶V�QXLVDQFH�FODLP�ZDV�EDUUHG�E\�WKH�SURYLVLRQV�RI�WKH�5LJKW�WR

)DUP�$FW����3D�&�6�$���������������:H�DJUHH�

��� ,Q�DQ�HIIRUW� WR�SURWHFW�DJULFXOWXUDO�RSHUDWLRQV�IURP�WKH�HQFURDFKPHQW

RI� QRQDJULFXOWXUDO� XVHV� DQG� WKH� QXLVDQFH� VXLWV�ZKLFK� LQHYLWDEO\� IROORZ�� WKH

/HJLVODWXUH�HQDFWHG�WKH�5LJKW�WR�)DUP�$FW��ZKLFK��LQ�SDUW��SURYLGHV�
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�������/HJLVODWLYH�SROLF\

,W�LV�WKH�GHFODUHG�SROLF\�RI�WKH�&RPPRQZHDOWK� WR�FRQVHUYH�DQG
SURWHFW�DQG�HQFRXUDJH�WKH�GHYHORSPHQW�DQG�LPSURYHPHQW�RI�LWV
DJULFXOWXUDO�ODQG�IRU�WKH�SURGXFWLRQ�RI�IRRG�DQG�RWKHU�DJULFXOWXUDO
SURGXFWV�� � :KHQ� QRQDJULFXOWXUDO� ODQG� XVHV� H[WHQG� LQWR
DJULFXOWXUDO� DUHDV�� DJULFXOWXUDO� RSHUDWLRQV� RIWHQ� EHFRPH� WKH
VXEMHFW� RI� QXLVDQFH� VXLWV� DQG� RUGLQDQFHV�� � $V� D� UHVXOW�
DJULFXOWXUDO� RSHUDWLRQV� DUH� VRPHWLPHV� IRUFHG� WR� FHDVH
RSHUDWLRQV�� � 0DQ\� RWKHUV� DUH� GLVFRXUDJHG� IURP� PDNLQJ
LQYHVWPHQWV�LQ�IDUP�LPSURYHPHQWV���,W�LV�WKH�SXUSRVH�RI�WKLV�DFW
WR� UHGXFH� WKH� ORVV� WR� WKH� &RPPRQZHDOWK� RI� LWV� DJULFXOWXUDO
UHVRXUFHV�E\�OLPLWLQJ�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�DJULFXOWXUDO
RSHUDWLRQV� PD\� EH� WKH� VXEMHFW� PDWWHU� RI� QXLVDQFH� VXLWV� DQG
RUGLQDQFHV�

��� $OWKRXJK� WKH� 5LJKW� WR� )DUP� $FW� ZDV� FOHDUO\� HQDFWHG� WR� SURWHFW

DJULFXOWXUDO�XVHV�RI�ODQG��WKRVH�SHUVRQV�QHJDWLYHO\�DIIHFWHG�E\�DQ�DJULFXOWXUDO

RSHUDWLRQ� DUH� QRW� DEVROXWHO\� SURKLELWHG� IURP� ILOLQJ� QXLVDQFH� VXLWV� DJDLQVW

WKHLU� DJULFXOWXUDO� QHLJKERUV�� � 5DWKHU�� WKH\�PXVW� ILOH� WKHLU� QXLVDQFH� DFWLRQV

ZLWKLQ�RQH�\HDU�RI�WKH�LQFHSWLRQ�RI�WKH�DJULFXOWXUDO�RSHUDWLRQ�RU�D�VXEVWDQWLDO

FKDQJH�LQ�WKDW�RSHUDWLRQ��DV�SURYLGHG�E\�������D��RI�WKH�5LJKW�WR�)DUP�$FW�

RU�WKH\�PXVW�EDVH�WKHLU�VXLW�XSRQ�D�YLRODWLRQ�RI�DQ\�)HGHUDO��6WDWH�RU�ORFDO

VWDWXWH�RU�UHJXODWLRQ��DV�SURYLGHG�E\�������E��RI� WKH�$FW���6SHFLILFDOO\�� WKH

5LJKW�WR�)DUP�$FW�SURYLGHV�

��������/LPLWDWLRQ�RQ�SXEOLF�QXLVDQFHV

�D���1R�QXLVDQFH�DFWLRQ�VKDOO�EH�EURXJKW�DJDLQVW�DQ�DJULFXOWXUDO
RSHUDWLRQ�ZKLFK�KDV� ODZIXOO\� EHHQ� LQ� RSHUDWLRQ� IRU� RQH� \HDU� RU
PRUH� SULRU� WR� WKH� GDWH� RI� EULQJLQJ� VXFK� DFWLRQ�� ZKHUH� WKH
FRQGLWLRQV� RU� FLUFXPVWDQFHV� FRPSODLQHG� RI� DV� FRQVWLWXWLQJ� WKH
EDVLV� IRU� WKH� QXLVDQFH� DFWLRQ� KDYH� H[LVWHG� VXEVWDQWLDOO\
XQFKDQJHG� VLQFH� WKH� HVWDEOLVKHG� GDWH� RI� RSHUDWLRQ� DQG� DUH
QRUPDO�DJULFXOWXUDO�RSHUDWLRQV��RU�LI�WKH�SK\VLFDO�IDFLOLWLHV�RI�VXFK
DJULFXOWXUDO� RSHUDWLRQV� DUH� VXEVWDQWLDOO\� H[SDQGHG� RU
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VXEVWDQWLDOO\� DOWHUHG� DQG� WKH� H[SDQGHG� RU� VXEVWDQWLDOO\� DOWHUHG
IDFLOLW\�KDV�EHHQ�LQ�RSHUDWLRQ�IRU�RQH�\HDU�RU�PRUH�SULRU� WR� WKH
GDWH� RI� EULQJLQJ� VXFK� DFWLRQ�� 3URYLGHG�� KRZHYHU�� 7KDW� QRWKLQJ
KHUHLQ�VKDOO� LQ�DQ\�ZD\� UHVWULFW� RU� LPSHGH� WKH� DXWKRULW\� RI� WKLV
6WDWH�IURP�SURWHFWLQJ�WKH�SXEOLF�KHDOWK��VDIHW\�DQG�ZHOIDUH�RU�WKH
DXWKRULW\�RI�D�PXQLFLSDOLW\�WR�HQIRUFH�6WDWH�ODZ�

�E���7KH�SURYLVLRQV�RI� WKLV� VHFWLRQ�VKDOO�QRW�DIIHFW�RU�GHIHDW� WKH
ULJKW�RI�DQ\�SHUVRQ��ILUP�RU�FRUSRUDWLRQ�WR�UHFRYHU�GDPDJHV�IRU
DQ\� LQMXULHV� RU� GDPDJHV� VXVWDLQHG� E\� WKHP� RQ� DFFRXQW� RI� DQ\
DJULFXOWXUDO�RSHUDWLRQ�RU�DQ\�SRUWLRQ�RI�DQ�DJULFXOWXUDO�RSHUDWLRQ
ZKLFK� LV� FRQGXFWHG� LQ� YLRODWLRQ� RI� DQ\� )HGHUDO�� 6WDWH� RU� ORFDO
VWDWXWH� RU� JRYHUQPHQWDO� UHJXODWLRQ� ZKLFK� DSSOLHV� WR� WKDW
DJULFXOWXUDO�RSHUDWLRQ�RU�SRUWLRQ�WKHUHRI�

���� 3UHVHQWO\��WKH�UHFRUG�FOHDUO\�UHYHDOV�WKDW�DSSHOOHHV�EHJDQ�RSHUDWLRQ�RI

WKHLU�SRXOWU\�KRXVH�LQ�1RYHPEHU�RI�������ZKHQ�WKH\�VWRFNHG�WKH�KRXVH�ZLWK

��������OD\LQJ�KHQV���7KH�RQO\�FKDQJH�LQ�WKHLU�RSHUDWLRQ�ZKLFK�FRXOG�HYHQ

EH� FRQVLGHUHG� VXEVWDQWLDO� WRRN� SODFH� LQ� $XJXVW� RI� ������ ZKHQ� DSSHOOHHV

SODFHG�D�GHFRPSRVLWLRQ�KRXVH�LQWR�RSHUDWLRQ���$SSHOODQW�GLG�QRW�LQVWLWXWH�KLV

VXLW� XQWLO� 1RYHPEHU� ���� ������ DQG� KH� KDV� QRW� DOOHJHG� WKDW� WKH� SRXOWU\

IDUPLQJ� RSHUDWLRQ� KDV� FKDQJHG� LQ� DQ\� PDQQHU� VLQFH� WKDW� WLPH�� H[FHSW

SHUKDSV� WR� FRQFHGH� WKDW� FHUWDLQ� FRQGLWLRQV� KDYH� LPSURYHG� VLQFH� WKH

GHFRPSRVLWLRQ� KRXVH� ZDV� SODFHG� LQWR� RSHUDWLRQ�� � 7KXV�� DSSHOOHHV¶� SRXOWU\

KRXVH� ZDV� ODZIXOO\� LQ� RSHUDWLRQ� LQ� D� VXEVWDQWLDOO\� XQFKDQJHG� PDQQHU� IRU

PRUH�WKDQ�RQH�\HDU�SULRU�WR�WKH�GDWH�RQ�ZKLFK�DSSHOODQW� ILOHG�KLV�QXLVDQFH

VXLW�� DQG� WKH� DFWLRQ� LV�� WKHUHIRUH�� WLPH�EDUUHG� E\� �� 3D�&�6�$���� ����D��
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$FFRUGLQJO\��ZH�ILQG�WKDW� WKH� ORZHU�FRXUW�GLG�QRW�HUU� LQ�JUDQWLQJ� DSSHOOHHV¶

PRWLRQ�IRU�VXPPDU\�MXGJPHQW�EDVHG�XSRQ�WKH�5LJKW�WR�)DUP�$FW��

���� 'HVSLWH�LWV�FOHDU�DSSOLFDWLRQ�WR�WKH�IDFWV�RI�WKLV�FDVH��DSSHOODQW�LQVLVWV

WKDW� WKH�5LJKW� WR� )DUP�$FW� GRHV� QRW� DSSO\� WR� KLV� SULYDWH� QXLVDQFH� VXLW� IRU

VHYHUDO�UHDVRQV���)LUVW��KH�DUJXHV�WKDW�WKH�5LJKW�WR�)DUP�$FW�ZDV�HQDFWHG�WR

SURWHFW� RQO\� H[LVWLQJ� DJULFXOWXUDO� RSHUDWLRQV� IURP� WKH� HQFURDFKPHQW� RI

UHVLGHQWLDO� GHYHORSPHQW�� DQG� VLQFH� KLV� UHVLGHQWLDO� XVH� RI� KLV� SURSHUW\

SUHGDWHG�DSSHOOHHV¶�SRXOWU\�IDUP��������D��RI�WKH�5LJKW�WR�)DUP�$FW�GRHV�QRW

DSSO\�� �8SRQ�UHYLHZ��ZH� UHMHFW�DSSHOODQW¶V�DUJXPHQW��DV� LW� LV�EHOLHG�E\�WKH

YDU\�ODQJXDJH�RI�������ZKLFK��LQ�SHUWLQHQW�SDUW��VWDWHV��³,W�LV� WKH�GHFODUHG

SROLF\� RI� WKH�&RPPRQZHDOWK� WR� FRQVHUYH� DQG� SURWHFW� DQG�HQFRXUDJH� WKH

GHYHORSPHQW� DQG� LPSURYHPHQW� RI� LWV� DJULFXOWXUDO� ODQG� IRU� WKH

SURGXFWLRQ� RI� IRRG� DQG� RWKHU� DJULFXOWXUDO� SURGXFWV�´� � �HPSKDVLV

DGGHG��� � $SSHOODQW¶V� DUJXPHQW� LJQRUHV� WKH� H[SUHVV� SROLF\� RI� WKH

&RPPRQZHDOWK� WR� HQFRXUDJH� WKH� ³GHYHORSPHQW�«� RI� LWV� DJULFXOWXUDO� ODQG�´

7KXV�� WKH� 5LJKW� WR� )DUP� $FW� ZDV� HQDFWHG� WR� SURWHFW� DSSHOOHHV¶� ULJKW� WR

����������������������������������
�� )RU� WKH� SXUSRVHV� RI� WKLV� DSSHDO� RQO\�� ZH� KDYH� UXOHG� WKDW� DSSHOOHHV¶
FRQVWUXFWLRQ� DQG� VXEVHTXHQW� XVH� RI� WKH� GHFRPSRVLWLRQ� KRXVH� ZDV� D
VXEVWDQWLDO�FKDQJH�LQ�WKHLU�SRXOWU\�RSHUDWLRQ�VXIILFLHQW�WR�VWDUW�WKH�RQH�\HDU
OLPLWDWLRQV�SHULRG�DQHZ���:H�GR�VR�EHFDXVH�HYHQ�LI�ZH�HPSOR\�WKLV�ODWHU�GDWH
WR�WKH�EHQHILW�RI�DSSHOODQW��KLV�QXLVDQFH�DFWLRQ� LV�QHYHUWKHOHVV�EDUUHG�E\��
3D�&�6�$�� �� ����D��� � ,W� LV�� RI� FRXUVH�� DUJXDEOH� WKDW� WKH� RQH�\HDU� SHULRG
EHJDQ� LQ� 1RYHPEHU� RI� ������ ZKHQ� WKH� FKLFNHQ� KRXVH� ZDV� VWRFNHG� ZLWK
��������OD\LQJ�KHQV�RU�LQ�WKH�6SULQJ�DQG�6XPPHU�RI�������ZKHQ�DSSHOODQW
EHJDQ�WR�H[SHULHQFH�SUREOHPV�ZLWK�IOLHV�DQG�RGRU���6HH�0RWLRQ�IRU�6XPPDU\
-XGJPHQW��([KLELW�$��'HSRVLWLRQ�RI�'RQDOG�+RUQH��S���������
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GHYHORS� WKHLU� SRXOWU\� RSHUDWLRQ�� SURYLGHG� LW� LV� FRQGXFWHG� LQ� D�PDQQHU� WKDW

FRPSOLHV�ZLWK� DSSOLFDEOH� )HGHUDO�� 6WDWH� DQG� ORFDO� VWDWXWHV� DQG� UHJXODWLRQV�

6HH���3D�&�6�$��������E����7KH�$FW�GRHV�QRW�OLPLW�LWV�DSSOLFDWLRQ�WR�QXLVDQFH

VXLWV� H[FHSW� DV� VHW� IRUWK� LQ��� 3D�&�6�$�� ������D���ZKLFK� UHTXLUHV� QXLVDQFH

DFWLRQV� WR� EH� ILOHG� ZLWKLQ� RQH� \HDU� RI� WKH� LQFHSWLRQ� RI� WKH� DJULFXOWXUDO

RSHUDWLRQ�RU�ZLWKLQ�RQH�\HDU�RI�D�VXEVWDQWLDO�FKDQJH� LQ� WKDW�RSHUDWLRQ�� �$V

SUHYLRXVO\� VWDWHG�� DSSHOODQW� VLPSO\� IDLOHG� WR� ILOH� KLV� QXLVDQFH� DFWLRQ� LQ� D

WLPHO\�PDQQHU�

���� 6HFRQG��DSSHOODQW�DUJXHV�WKDW�WKH�5LJKW�WR�)DUP�$FW�GRHV�QRW�DSSO\�WR

EDU� KLV� SULYDWH� QXLVDQFH� DFWLRQ� EHFDXVH� �� 3D�&�6�$���� ����� LV� KHDGHG

³/LPLWDWLRQ�RQ�SXEOLF�QXLVDQFHV�´��+RZHYHU��DV�RXU�6XSUHPH�&RXUW�VWDWHG�LQ

&RPPRQZHDOWK� Y�� 0DJZRRG�� ���� 3D�� ����� BBB�� ���� $��G� ����� ���

�������

:KLOH���3D�&�6���������GRHV�LQGHHG�SURYLGH�WKDW�³>W@KH�WLWOH�«�RI
D� VWDWXWH�PD\� EH� FRQVLGHUHG� LQ� WKH� FRQVWUXFWLRQ� WKHUHRI´�� WKDW
VHFWLRQ� DOVR� SURYLGHV� WKDW� ³>W@KH� KHDGLQJV� SUHIL[HG� WR� WLWOHV�
SDUWV��DUWLFOHV��FKDSWHUV��VHFWLRQV�DQG�RWKHU�GLYLVLRQV�RI�D�VWDWXWH
VKDOO�QRW�EH�FRQVLGHUHG�WR�FRQWURO�«´�(PSKDVLV�DGGHG���,W�LV
DOVR� D� ³ZHOO�HVWDEOLVKHG� UXOH´� WKDW� WKH� WLWOH� ³FDQQRW� FRQWURO� WKH
SODLQ� ZRUGV� RI� WKH� VWDWXWH´� DQG� WKDW� HYHQ� LQ� WKH� FDVH� RI
DPELJXLW\�LW�PD\�EH�FRQVLGHUHG�RQO\�WR�³UHVROYH�WKH�XQFHUWDLQW\�´
6XWKHUODQG� 6WDWXWRU\� &RQVWUXFWLRQ� �� ������ �6DQGV� �WK� HG�
������

���� :KLOH� WKH� KHDGLQJ� WR� �� 3D�&�6�$���� ���� LV� ³/LPLWDWLRQ� RQ� SXEOLF

QXLVDQFHV�´�QRZKHUH�ZLWKLQ�WKH�SODLQ�ZRUGV�RI��������LV�WKHUH�DQ\�LQGLFDWLRQ

WKDW�WKH�/HJLVODWXUH�LQWHQGHG�WKH�$FW�WR�OLPLW�RQO\�DQ�LQGLYLGXDO¶V�ULJKW�WR�ILOH

D� SXEOLF� QXLVDQFH� DFWLRQ�� � 5DWKHU�� WKH� VWDWXWH� H[SUHVVO\� SURYLGHV�� ³1R
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QXLVDQFH� DFWLRQ� VKDOO� EH� EURXJKW� DJDLQVW� DQ� DJULFXOWXUDO� RSHUDWLRQ� ZKLFK

KDV� ODZIXOO\� EHHQ� LQ� RSHUDWLRQ� IRU� RQH� \HDU� RU� PRUH� SULRU� WR� WKH� GDWH� RI

EULQJLQJ�VXFK�DFWLRQ«�´���3D�&�6�$��������D���HPSKDVLV�DGGHG����,Q�DGGLWLRQ�

D� UHYLHZ� RI� WKH� UHPDLQGHU� RI� WKH� 5LJKW� WR� )DUP� $FW� UHYHDOV� QR� ODQJXDJH

ZKLFK� OLPLWV� LWV� DSSOLFDWLRQ� RI� SXEOLF� QXLVDQFH� VXLWV� RQO\�� � )RU� H[DPSOH�� �

3D�&�6�$��������� ³/HJLVODWLYH� 3ROLF\´�� LQ� SHUWLQHQW� SDUW�� SURYLGHV�� ³,W� LV� WKH

SXUSRVH� RI� WKLV� DFW� WR� UHGXFH� WKH� ORVV� WR� WKH� &RPPRQZHDOWK� RI� LWV

DJULFXOWXUDO�UHVRXUFHV�E\�OLPLWLQJ�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�DJULFXOWXUDO

RSHUDWLRQV�PD\�EH� WKH�VXEMHFW�PDWWHU�RI�QXLVDQFH�VXLWV�DQG�RUGLQDQFHV�´

�(PSKDVLV�DGGHG����6LJQLILFDQWO\��WKH�DFWXDO�WLWOH�RI�WKH�DFW�LV�³3URWHFWLRQ�RI

$JULFXOWXUDO� 2SHUDWLRQV� IURP� 1XLVDQFH� 6XLWV� DQG� 2UGLQDQFHV�´� � 7KXV�� ZH

RSLQH� WKDW� WKH� ODQJXDJH� RI� WKH� 5LJKW� WR� )DUP� $FW� LV� QRW� DPELJXRXV� DQG

DSSOLHV� WR� ERWK� SULYDWH� DQG� SXEOLF� QXLVDQFH� VXLWV�� VLQFH� WKH� RSHUDWLYH

VWDWXWRU\� ODQJXDJH� RI� WKH� $FW� GRHV� QRW� H[SUHVVO\� OLPLW� LWV� DSSOLFDWLRQ� WR

SXEOLF�QXLVDQFH�VXLWV��EXW�UDWKHU��DSSOLHV�WR�DOO�W\SHV�RI�³QXLVDQFH�VXLWV�DQG

RUGLQDQFHV�´���3D�&�6�$����������6HH�DOVR��5HVWDWHPHQW��6HFRQG��RI�7RUWV��

���$��³,Q�WKLV�5HVWDWHPHQW�³QXLVDQFH´�LV�XVHG�WR�GHQRWH�HLWKHU��D��D�SXEOLF

QXLVDQFH� DV� GHILQHG� LQ� �� ���%�� RU� ���� D� SULYDWH� QXLVDQFH� DV� GHILQHG� LQ� �

���'´��

���� 7KLUG��DSSHOODQW�DSSHDUV�WR�DUJXH�WKDW���3D�&�6�$��������D��GRHV�QRW

EDU�KLV� QXLVDQFH� FDXVH�RI� DFWLRQ�EHFDXVH�DSSHOOHHV¶� SRXOWU\�KRXVH�KDV� QRW

EHHQ�³ODZIXOO\´� LQ�RSHUDWLRQ�IRU�RQH�\HDU�SULRU� WR� WKH�GDWH�RI�KLV� VXLW�� �+LV
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DUJXPHQW� FRXOG� DOVR� EH� LQWHUSUHWHG� DV� VXJJHVWLQJ� KLV� DFWLRQ� LV� QRW� EDUUHG

EHFDXVH� LW� LV� EDVHG� XSRQ� DSSHOOHHV¶� YLRODWLRQ� RI� )HGHUDO�� 6WDWH� RU� ORFDO

VWDWXWHV�RU�UHJXODWLRQV���6HH���3D�&�6�$��������E��

���� 3UHVHQWO\��DSSHOOHHV¶�SRXOWU\�RSHUDWLRQ�DQG�DSSHOODQW¶V�ODQG�DUH�ORFDWHG

LQ� DQ� DUHD� ]RQHG� IRU� DJULFXOWXUDO� SXUSRVHV�� � $SSHOOHHV¶� $QVZHU� DQG� 1HZ

0DWWHU��������$SSHOODQW¶V�$QVZHU�WR�1HZ�0DWWHU�������� �)XUWKHU��DSSHOOHHV¶

SRXOWU\� IDUP�FOHDUO\� LV�D� ³QRUPDO�DJULFXOWXUDO�RSHUDWLRQ´� �DV�GHILQHG�E\� WKH

5LJKW�WR�)DUP�$FW��� �7KXV��IURP�WKH�DYHUPHQWV�LQ�WKH�SOHDGLQJV��DSSHOOHHV¶

SRXOWU\�IDUP�DSSHDUV�WR�EH�D�ODZIXO�DJULFXOWXUDO�HQWLW\�WR�ZKLFK�WKH�5LJKW�WR

)DUP�$FW�DSSOLHV�

���� 7R�DYRLG� WKH�DSSOLFDWLRQ�RI� WKH� RQH�\HDU� OLPLWDWLRQV�SHULRG� RU� UDLVH� D

PDWHULDO� LVVXH� RI� IDFW� UHJDUGLQJ� ZKHWKHU� DSSHOOHHV¶� RSHUDWLRQ� YLRODWHV� DQ\

VWDWXWH� RU� JRYHUQPHQWDO� UHJXODWLRQ�� DSSHOODQW� PXVW� DGGXFH� HYLGHQFH� WKDW

DSSHOOHHV¶�RSHUDWLRQ�YLRODWHG�ORFDO��6WDWH�RU�)HGHUDO�VWDWXWHV�RU�UHJXODWLRQV�

��3D�&�6�$��������E��� � ,W� LV� FOHDU� WKDW�VXPPDU\� MXGJPHQW�PD\�EH�HQWHUHG

³LI��DIWHU�FRPSOHWLRQ�RI�GLVFRYHU\�UHOHYDQW�WR�WKH�PRWLRQ��LQFOXGLQJ�SURGXFWLRQ

RI�H[SHUW�UHSRUWV��DQ�DGYHUVH�SDUW\�ZKR�ZLOO�EHDU�WKH�EXUGHQ�RI�SURRI�DW�WULDO

����������������������������������
�� � �� 3D�&�6�$���� ���� GHILQHV� ³QRUPDO� DJULFXOWXUDO� RSHUDWLRQ� DV�� ³7KH
FXVWRPDU\�DQG�JHQHUDOO\� DFFHSWHG�DFWLYLWLHV�� SUDFWLFHV� DQG�SURFHGXUHV� WKDW
IDUPHUV� DGRSW�� XVH� RU� HQJDJH� LQ� \HDU� DIWHU� \HDU� LQ� WKH� SURGXFWLRQ� DQG
SUHSDUDWLRQ� IRU�PDUNHW� RI� SRXOWU\�� OLYHVWRFN� DQG� WKHLU� SURGXFWV� DQG� LQ� WKH
SURGXFWLRQ� DQG� KDUYHVWLQJ� RI� DJULFXOWXUDO�� DJURQRPLF�� KRUWLFXOWXUDO�
VLOYLFXOWXUDO�DQG�DTXLFXOWXUDO�FURSV�DQG�FRPPRGLWLHV�DQG�LV������QRW�OHVV�WKDQ
WHQ�FRQWLJXRXV�DFUHV�LQ�DUHD��RU������OHVV�WKDQ�WHQ�FRQWLJXRXV�DFUHV�LQ�DUHD
EXW�KDV�DQ�DQWLFLSDWHG�\HDUO\�JURVV�LQFRPH�RI�DW�OHDVW���������´
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KDV� IDLOHG� WR� SURGXFH�HYLGHQFH�RI� IDFWV� HVVHQWLDO� WR� WKH� FDXVH� RI� DFWLRQ� RU

GHIHQVH�ZKLFK�LQ�D� MXU\�WULDO�ZRXOG�UHTXLUH�WKH�LVVXHV�WR�EH�VXEPLWWHG� WR�D

MXU\�´� � 3D�5�&�3�� ����������� � )XUWKHU�� ³>W@KH� DGYHUVH� SDUW\� PD\� QRW� UHVW

XSRQ�WKH�PHUH�DOOHJDWLRQV�RU�GHQLDO�RI�WKH�SOHDGLQJV�EXW�PXVW�ILOH�D�UHVSRQVH

ZLWKLQ� WKLUW\� GD\V� DIWHU� VHUYLFH� RI� WKH�PRWLRQ� LGHQWLI\LQJ� ���� RQH� RU�PRUH

LVVXHV�RI�IDFW�DULVLQJ�IURP�HYLGHQFH�LQ�WKH�UHFRUG�FRQWURYHUWLQJ�WKH�HYLGHQFH

FLWHG�LQ�VXSSRUW�RI�WKH�PRWLRQ�RU�IURP�D�FKDOOHQJH�WR�WKH�FUHGLELOLW\�RI�RQH�RU

PRUH�ZLWQHVVHV� WHVWLI\LQJ� LQ� VXSSRUW� RI� WKH�PRWLRQ�� RU� ���� HYLGHQFH� LQ� WKH

UHFRUG� HVWDEOLVKLQJ� WKH� IDFWV� HVVHQWLDO� WR� WKH� FDXVH� RI� DFWLRQ� RU� GHIHQVH

ZKLFK� WKH�PRWLRQ� FLWH� DV�QRW� KDYLQJ�EHHQ�SURGXFHG�´� 3D�5�&�3�� �������D��

6LJQLILFDQWO\�� DSSHOODQW� GLG� QRW� ILOH� DQ\� UHVSRQVH� WR� DSSHOOHHV¶� PRWLRQ� IRU

VXPPDU\�MXGJPHQW���7KXV��LQ�YLRODWLRQ�RI�3D�5�&�3���������D���DSSHOODQW�KDV

IDLOHG� WR� LGHQWLI\� VXIILFLHQW� HYLGHQFH� WR� DYRLG� WKH� HQWU\� RI� VXPPDU\

MXGJPHQW��

���� )XUWKHU��GHVSLWH�DSSHOODQW¶V�FXUUHQW�DVVHUWLRQ�WKDW�WKH�UHFRUG�UHYHDOV�D

JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�UHJDUGLQJ�ZKHWKHU�DSSHOOHHV¶�RSHUDWLRQ�RI�WKH

SRXOWU\� KRXVH� FRPSOLHV� ZLWK� ORFDO�� 6WDWH� DQG� )HGHUDO� ODZV�� ZH� ILQG� WKDW

DSSHOODQW� KDV� IDLOHG� WR� FLWHG� DQ\� SRUWLRQ� RI� WKH� UHFRUG� WKDW� LQGLFDWHV� WKDW

DSSHOOHHV¶�SRXOWU\�RSHUDWLRQ�YLRODWHG�DQ\�VWDWXWH�RU�UHJXODWLRQ���,Q�IDFW�� WKH

����������������������������������
�� :H�QRWH�WKDW�WKH�DSSHOODQW�SURSRVHG�WR�GHSRVH�D�JRYHUQPHQW�RIILFLDO�DQG
DQ� H[SHUW� LQ� IOLHV� DQG� RGRU�ZLWKLQ���� GD\V� RI� WKH� RUGHU� RI� 6HSWHPEHU� ���
������ DQG� WKHUHDIWHU� ILOH� D� VXSSOHPHQWDU\�EULHI�ZLWKLQ����GD\V�� �+RZHYHU�
DSSHOODQW�GLG�QHLWKHU�
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RQO\�HYLGHQFH�WR�ZKLFK�DSSHOODQW�UHIHUV�LQ�VXSSRUW�RI�KLV�FODLP�WKDW�DSSHOOHHV¶

RSHUDWLRQ�RI�WKH�FKLFNHQ�KRXVH�LV�QRW�ODZIXO�LV�WKH�IDFW�WKDW�DSSHOOHHV¶� IDUP

KDV�EHHQ�LQVSHFWHG�E\�*HRUJH�+XEEDUG�RI�WKH�ORFDO�DJULFXOWXUDO�RIILFH��7RP

+HUPDQ�RI�WKH�'HSDUWPHQW�RI�(QYLURQPHQWDO�3URWHFWLRQ�DQG�D�UHSUHVHQWDWLYH

RI� WKH� 'HSDUWPHQW� RI� $JULFXOWXUH�� � 8QIRUWXQDWHO\� IRU� DSSHOODQW�� WKH� UHFRUG

GRHV�QRW�LQGLFDWH�WKHVH�YLVLWV�ZHUH�LQ�UHVSRQVH�WR�XQODZIXO�RSHUDWLRQV�DW�WKH

SRXOWU\�KRXVH��DQG�WKH�UHFRUG�GRHV�QRW�LQGLFDWH�ZKHWKHU�DQ\�ORFDO��6WDWH�RU

)HGHUDO�RIILFLDO�HYHU�FLWHG�DSSHOOHHV�IRU�IDLOLQJ�WR�FRQGXFW�WKHLU�EXVLQHVV�LQ�D

ODZIXO�PDQQHU���5DWKHU��WKH�UHFRUG�UHYHDOV�WKDW�DSSHOOHHV�PDGH�HYHU\�HIIRUW

WR�FRPSO\�ZLWK�DSSOLFDEOH�VWDWXWHV�DQG�UHJXODWLRQV��DV�HYLGHQFHG�E\�D�OHWWHU

IURP�3DXO�(��.QHSOH\��'90��RI�WKH�3HQQV\OYDQLD�'HSDUWPHQW�RI�$JULFXOWXUH�

ZKLFK�ZDV�DWWDFKHG�WR�WKH�DIILGDYLW�RI�-DPHV�*��+DODG\��ILOHG�RQ�$XJXVW����

�������7KH�OHWWHU�UHDGV�DV�IROORZV�

72�:+20�,7�0$<�&21&(51�

5HVSRQGLQJ� WR� D� SXEOLF� FRPSODLQW� RI� XQXVXDOO\� VWURQJ
PDQXUH�RGRU��,�YLVLWHG� WKH�+DODGD\�%URV��3RXOWU\�)DUP�RQ�-XQH
���� ������ � ,� FRXOG� QRW� GHWHFW� DQ\� PDQXUH� RGRU� DW� DOO� IURP
YDULRXV� YDQWDJH� SRLQWV� DSSUR[LPDWHO\� RQH�ILIWK� RI� D� PLOH� IURP
WKH� OD\HU�KRXVH�� �8SRQ�HQWHULQJ� WKH�SDUNLQJ� ORW�� ,� FRXOG� GHWHFW
VRPH�PDQXUH�RGRU��ZKLFK�ZDV�QRW�VWURQJ��LPPHGLDWHO\�DGMDFHQW
WR�WKH�EXLOGLQJV�

:KHQ� ,� LQWHUYLHZHG� WKH�+DODGD\� IDPLO\�� ,� ZDV� LPSUHVVHG
ZLWK� WKHLU� NQRZOHGJH� RI� PDQXUH� KDQGOLQJ� DQG� IO\� FRQWURO
WHFKQLTXHV�� � 7KH\� KDYH� WDNHQ� DQ� DJJUHVVLYH�� SUR�DFWLYH
PDQDJHPHQW� DSSURDFK� WR� FRQWUROOLQJ� IOLHV� DQG� IDUP� RGRUV
LQFOXGLQJ�VROLFLWLQJ�H[SHUW�DGYLFH�IURP�WKH�3HQQ�6WDWH�8QLYHUVLW\
V\VWHP��WKH�'HSDUWPHQW�RI�(QYLURQPHQWDO�3URWHFWLRQ��DQG�RWKHU
PDQDJHPHQW�UHVRXUFHV���$W�WKH�WLPH�RI�P\�YLVLW�WKH\�ZHUH�XVLQJ
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DQ�HIIHFWLYH�PDQXUH�DGGLWLYH�WR�UHGXFH�DPPRQLD�RGRU�DV�ZHOO�DV
XVLQJ�D�VWDWH�RI�WKH�DUW�HOHFWULF�IO\�FRQWURO�V\VWHP�

+DYLQJ� YLVLWHG� WKH� IDFLOLW\�� ,� FDQQRW� FRQFOXGH� WKHUH� ZDV
PXFK� PHULW� WR� WKH� FRPSODLQW�� � +DODGD\� %URV�� 3RXOWU\� )DUP
DSSHDUHG�WR�EH�RSHUDWHG�ZLWKLQ�QRUPDO�DQG�UHDVRQDEOH�OHYHOV�RI
RGRU�DQG�IO\�FRQWURO��DV�ZHOO�DV�KDYLQJ�D�ZHOO�LQIRUPHG�SUR�DFWLYH
PDQDJHPHQW�

���� 8SRQ�UHYLHZ��ZH�ILQG�WKDW�WKHUH�VLPSO\�LV�QR�HYLGHQFH�RI�UHFRUG�ZKLFK

ZRXOG� UDLVH� D� JHQXLQH� LVVXH� RI�PDWHULDO� IDFW� UHJDUGLQJ� ZKHWKHU� DSSHOOHHV¶

RSHUDWHG� WKHLU� SRXOWU\� KRXVH� LQ� DQ� LOOHJDO� PDQQHU�� DQG�� DFFRUGLQJO\�� WKH

ORZHU� FRXUW� GLG�QRW� HUU� LQ� JUDQWLQJ� VXPPDU\� MXGJPHQW�� �(UWHO� Y��3DUWLRW�

1HZV� &R��� ���� 3D�� ���� ��������� ���� $��G� ������ ����� ������� �³D

QRQPRYLQJ�SDUW\�PXVW� DGGXFH� VXIILFLHQW� HYLGHQFH� RQ� DQ� LVVXH� HVVHQWLDO� WR

KLV� FDVH� DQG� ZKLFK� KH� EHDUV� WKH� EXUGHQ� RI� SURRI� VXFK� WKDW� D� MXU\� FRXOG

UHWXUQ�D�YHUGLFW�LQ�KLV�IDYRU´��

���� ,Q� VXP�� ZH� DJUHH� ZLWK� WKH� ORZHU� FRXUW¶V� FRQFOXVLRQ� WKDW� DSSHOODQW¶V

QXLVDQFH�VXLW�LQVWLWXWHG�E\�ZULW�RI�VXPPRQV�RQ�1RYHPEHU�����������LV�WLPH�

EDUUHG� E\� RSHUDWLRQ� RI� �� 3D�&�6�$�� �� ����D��� VLQFH� DSSHOOHHV¶� SRXOWU\

EXVLQHVV�KDV�RSHUDWHG�LQ�D�VXEVWDQWLDOO\�XQFKDQJHG�PDQQHU�VLQFH�$XJXVW�RI

������ DQG� LW� LV� FOHDU� IURP� WKH� UHFRUG� WKDW� WKH� IDFWV� XQGHUO\LQJ� DSSHOODQW¶V

QXLVDQFH�DFWLRQ�H[LVWHG�E\�$XJXVW�RI�������LI�QRW�HDUOLHU���)XUWKHU��DSSHOODQW

KDV�QRW�DGGXFHG�HYLGHQFH�ZKLFK�ZRXOG�UDLVH�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW

UHJDUGLQJ�ZKHWKHU�DSSHOOHHV¶�RSHUDWLRQ�YLRODWHG� DQ\� )HGHUDO�� 6WDWH� RU� ORFDO

VWDWXWH� RU� UHJXODWLRQ�� � 7KXV�� WKH� ORZHU� FRXUW� SURSHUO\� JUDQWHG� VXPPDU\

MXGJPHQW�RI�DSSHOODQW¶V�SULYDWH�QXLVDQFH�FODLP�
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���� :H� WXUQ� QRZ� WR� DSSHOODQW¶V� DUJXPHQW� WKDW� WKH� ORZHU� FRXUW� HUUHG� LQ

JUDQWLQJ�VXPPDU\�MXGJPHQW�DV�WR�KLV�QHJOLJHQFH�FODLP��ZKLFK�KH�FRQWHQGV

GLIIHUV� IURP�KLV�QXLVDQFH�FDXVH�RI�DFWLRQ�� � ,Q�.UDPHU�Y��3LWWVEXUJK�&RDO

&R�������3D�������BBB�����$��G������������������RXU�6XSUHPH�&RXUW�VWDWHG�

³7KH�WHUP�>QXLVDQFH@�VLJQLILHV�LQ�ODZ�VXFK�D�XVH�RI�D�SURSHUW\�RU
VXFK� D� FRXUVH� RI� FRQGXFW� DV�� LUUHVSHFWLYH� RI� DFWXDO� WUHVSDVV
DJDLQVW� RWKHUV� RU� RI� PDOLFLRXV� RU� DFWXDO� FULPLQDO� LQWHQW�
WUDQVJUHVVHV�WKH�MXVW�UHVWULFWLRQV�XSRQ�XVH�RU�FRQGXFW�ZKLFK�WKH
SUR[LPLW\� RI� RWKHU� SHUVRQV� RU� SURSHUW\� LQ� FLYLOL]HG� FRPPXQLWLHV
LPSRVHV� XSRQ� ZKDW� ZRXOG� RWKHUZLVH� EH� ULJKWIXO� IUHHGRP�� � ,Q
OHJDO�SKUDVHRORJ\��WKH�WHUP�µQXLVDQFH¶�LV�DSSOLHG�WR�WKDW�FODVV�RI
ZURQJV� WKDW� DULVH� IURP� WKH� XQUHDVRQDEOH�� XQZDUUDQWDEOH�� RU
XQODZIXO�XVH�E\�D�SHUVRQ�RI�KLV�RZQ�SURSHUW\��UHDO�RU�SHUVRQDO�
RU� IURP� KLV� RZQ� LPSURSHU�� LQGHFHQW�� RU� XQODZIXO� SHUVRQDO
FRQGXFW��ZRUNLQJ�DQ�REVWUXFWLRQ�RU�LQMXU\�WR�D�ULJKW�RI�DQRWKHU�
RU� RI� WKH� SXEOLF�� DQG� SURGXFLQJ� VXFK� PDWHULDO� DQQR\DQFH�
LQFRQYHQLHQFH�� GLVFRPIRUW� RU� KXUW� WKDW� WKH� ODZ� ZLOO� SUHVXPH� D
FRQVHTXHQW� GDPDJH�´� ��� &�-�� ����� ����� � ³1XLVDQFH� LV
GLVWLQJXLVKDEOH� IURP� QHJOLJHQFH�´� ,G��� ����� ³7KH� GLVWLQFWLRQ
EHWZHHQ� WUHVSDVV� DQG� QXLVDQFH� FRQVLVWV� LQ� WKH� IRUPHU� EHLQJ� D
GLUHFW�LQIULQJHPHQW�RI�RQH¶V�ULJKW�RI�SURSHUW\��ZKLOH��LQ�WKH�ODWHU�
WKH�LQIULQJHPHQW�LV�WKH�UHVXOW�RI�DQ�DFW�ZKLFK�LV�QRW�ZURQJIXO�LQ
LWVHOI��EXW�RQO\�LQ�WKH�FRQVHTXHQFHV�ZKLFK�PD\�IORZ�IURP�LW�´�,G��
����

:KLOH� QXLVDQFH� LV� GLVWLQJXLVKDEOH� IURP� QHJOLJHQFH�� ZH� ILQG� WKDW� WKH

GLVWLQFWLRQ�GRHV�QRW�VXSSRUW�DSSHOODQW¶V�ULJKW�WR�SXUVXH�D�QHJOLJHQFH�DFWLRQ�LQ

WKLV�FDVH�

���� 3UHVHQWO\��WKH�H[DFW�VDPH�IDFWV�VXSSRUW�ERWK�DSSHOODQW¶V�QXLVDQFH�DQG

QHJOLJHQFH� FODLPV�� � $SSHOODQW� LJQRUHV� WKH� IDFW� WKDW� DSSHOOHHV¶� RSHUDWLRQ� RI

WKHLU� SRXOWU\� IDUP� LV� DQ� LQIULQJHPHQW� XSRQ� WKH� XVH� RI� DSSHOODQW¶V� SURSHUW\

ZKLFK�³LV�QRW�ZURQJIXO�LQ�LWVHOI��EXW�RQO\�LQ�WKH�FRQVHTXHQFHV�ZKLFK�PD\�IORZ

IURP� LWV>�@´� DQG�� WKXV�� LV� SURSHUO\� D� QXLVDQFH� FODLP�� �.UDPHU�� ��� $��G� DW
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������

�������6LQFH�DSSHOODQW¶V�QHJOLJHQFH�FODLP�LV�UHDOO\�D�QXLVDQFH�FODLP��ZH�ILQG�LW

LV�WLPH�EDUUHG�E\�RSHUDWLRQ�RI���3D�&�6�$���������DV�SUHYLRXVO\�GLVFXVVHG�

���� 2UGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW�LV�DIILUPHG�


