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��� 7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�E\�WKH�&RXUW

RI�&RPPRQ�3OHDV�RI�%HUNV�&RXQW\��ZKLFK�IROORZHG�DSSHOODQW¶V�FRQYLFWLRQ�IRU

GULYLQJ�ZKLOH�RSHUDWRU¶V�OLFHQVH�LV�VXVSHQGHG�RU�UHYRNHG����:H�DIILUP�

���� 2Q�0D\�����������2IILFHU�7LPRWK\�:ROO�RI�WKH�&XPUX�7RZQVKLS�3ROLFH

'HSDUWPHQW�VWRSSHG�D�PRWRU�YHKLFOH�RSHUDWHG�E\�DSSHOODQW�IRU�H[FHHGLQJ�WKH

PD[LPXP�VSHHG� OLPLW��� �2IILFHU�:ROO� UHTXHVWHG� DSSHOODQW¶V� GULYHU¶V� OLFHQVH�

ZKLFK�KH�FRXOG�QRW�SURGXFH���$W�WKDW�WLPH��DSSHOODQW�DGPLWWHG�KLV�OLFHQVH�KDG

EHHQ� VXVSHQGHG� GXH� WR� D� GULYLQJ� XQGHU� WKH� LQIOXHQFH� RI� DOFRKRO� �³'8,´�

FRQYLFWLRQ��� � 2IILFHU� :ROO� FRQWDFWHG� WKH� SROLFH� GHSDUWPHQW� RQ� KLV� UDGLR�

����������������������������������
�����3D��&�6�$���������E������GULYLQJ�ZKLOH�OLFHQVHG�UHYRNHG�IRU�D�YLRODWLRQ
RI�GULYLQJ�XQGHU�LQIOXHQFH�RI�DOFRKRO�RU�FRQWUROOHG�VXEVWDQFH��
�����3D��&�6�$���������D�����
�����3D��&�6�$���������
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FRQILUPHG� WKDW� DSSHOODQW¶V� OLFHQVH� ZDV� XQGHU� VXVSHQVLRQ� DQG� LVVXHG

DSSHOODQW�D�FLWDWLRQ�IRU�VSHHGLQJ���+H�ODWHU�UHWXUQHG�WR�WKH�SROLFH�VWDWLRQ�DQG

WHOHSKRQHG�WKH�3HQQV\OYDQLD�'HSDUWPHQW�RI�7UDQVSRUWDWLRQ��³3HQQ�'27´��WR

YHULI\� WKDW� DSSHOODQW¶V� OLFHQVH� KDG� EHHQ� VXVSHQGHG� DV� WKH� UHVXOW� RI� D�'8,

RIIHQVH�� � 7KDW� DIWHUQRRQ�� 3HQQ�'27� UHWXUQHG� KLV� FDOO� DQG� FRQILUPHG� WKH

GHWDLOV�RI�WKH�VXVSHQVLRQ���2IILFHU�:ROO�WKHQ�LPPHGLDWHO\�ILOHG�WKH�DGGLWLRQDO

FLWDWLRQ�IRU�GULYLQJ�ZKLOH�OLFHQVH�LV�UHYRNHG�GXH�WR�D�'8,���2IILFHU�:ROO�GLG�QRW

SRVVHVV� D� FRS\� RI� DSSHOODQW¶V� FHUWLILHG� GULYLQJ� UHFRUG� ZKHQ� KH� ILOHG� WKH

FLWDWLRQ�

��� $� VXPPDU\� WULDO� WRRN� SODFH� RQ� -XO\� ���� ������ EHIRUH� WKH� GLVWULFW

MXVWLFH�� � $SSHOODQW� HQWHUHG� JXLOW\� SOHDV� WR� ERWK� RIIHQVHV� DQG� VXEVHTXHQWO\

ILOHG�D�WLPHO\�QRWLFH�RI�DSSHDO���7KH�&RXUW�RI�&RPPRQ�3OHDV�KHOG�D�VXPPDU\

WULDO�GH�QRYR�RQ�$SULO�����������IRXQG�DSSHOODQW�JXLOW\�RI�GULYLQJ�ZKLOH�OLFHQVH

LV�UHYRNHG�GXH�WR�D�'8,��VHQWHQFHG�KLP�WR�VHUYH�D�WHUP�RI�LPSULVRQPHQW�RI

QLQHW\�GD\V�DQG�LPSRVHG�FHUWDLQ�ILQHV���7KLV�WLPHO\�DSSHDO�IROORZHG��ZKHUHLQ

DSSHOODQW�UDLVHV�D�VLQJOH�LVVXH�IRU�RXU�UHYLHZ��:KHWKHU�WKH�WULDO�FRXUW�VKRXOG

KDYH�GLVPLVVHG�WKH�FLWDWLRQ�IRU�GULYLQJ�ZKLOH�RSHUDWRU¶V�OLFHQVH�LV�VXVSHQGHG

GXH� WR� D� '8,� FRQYLFWLRQ� EHFDXVH� WKH� RIILFHU� IDLOHG� WR� FRPSO\� ZLWK� WKH

YHULILFDWLRQ�SURYLVLRQV�RI����3D��&�6�$���������G�"

��� $SSHOODQW� FRQWHQGV�2IILFHU�:ROO� IDLOHG� WR� FRPSO\�ZLWK� WKH� YHULILFDWLRQ

SURYLVLRQV� LQ� WKDW� KH� ILOHG� WKH� FLWDWLRQ� SULRU� WR� WKH� UHFHLSW� RI� DSSHOODQW¶V
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FHUWLILHG� GULYLQJ� UHFRUG� IURP� 3HQQ�'27�� � 6HFWLRQ� �����G�� RI� WKH� 0RWRU

9HKLFOH�&RGH�SURYLGHV�

�G�� &LWDWLRQ� RI� DSSURSULDWH� VXEVHFWLRQ�²3ULRU� WR� ILOLQJ� D
FLWDWLRQ� IRU�D�YLRODWLRQ�RI�WKLV� VHFWLRQ�ZLWK�WKH� LVVXLQJ�DXWKRULW\
QDPHG�LQ�WKH�FLWDWLRQ��WKH�SROLFH�RIILFHU�VKDOO�YHULI\�WKH�EDVLV�IRU
WKH� VXVSHQVLRQ� ZLWK� WKH� GHSDUWPHQW�� � 8SRQ� UHFHLYLQJ� WKH
YHULILFDWLRQ�� WKH� RIILFHU� VKDOO� FLWH� WKH� DSSURSULDWH� VXEVHFWLRQ� RI
WKLV�VHFWLRQ�RQ�WKH�FLWDWLRQ�

���3D��&�6�$���������G����7KH�SXUSRVH�RI�WKLV�UHTXLUHPHQW�LV�WR�HQVXUH�WKDW�D

YLRODWRU�LV�SURSHUO\�QRWLILHG�WKDW��LQ�DGGLWLRQ�WR�WKH�SHQDOWLHV�IRU�YLRODWLRQ�RI��

�����D��� WKH� KDUVKHU� SHQDOWLHV� RI� �� �����E�� DSSO\� LQ� KLV� FDVH��� � � 6HH

&RPPRQZHDOWK� Y�� +HFNPDQ�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

3ULRU�WR�WKH�HQDFWPHQW�RI��������G���VHYHUDO�FRXUW�GHFLVLRQV�KHOG�WKDW�ZKHQ

³RQO\� D��������D�� FLWDWLRQ�ZDV� ILOHG� DW� WKH� WLPH� RI� WKH� RIIHQVH�� DEVHQW� DQ

DPHQGPHQW�RU�VXSSOHPHQWDO�FLWDWLRQ�ILOHG�SULRU�WR�WKH�KHDULQJ��D�GHIHQGDQW

FRXOG� QHLWKHU� EH� FRQYLFWHG� DW� WKH� KHDULQJ� RI� D� �� �����E�� YLRODWLRQ�� QRU

VXEMHFW� WR� LWV� PDQGDWRU\� SHQDOWLHV�� HYHQ� ZKHUH� LQIRUPDWLRQ� REWDLQHG

VXEVHTXHQW�WR�WKH�RULJLQDO�ILOLQJ�HVWDEOLVKHG�WKDW��������E��ZDV�DSSOLFDEOH�´

,G�

��� $SSHOODQW� DUJXHV� WKDW� WKH� RIILFHU¶V� IDLOXUH� WR� FRPSO\� VWULFWO\� ZLWK� �

�����G�� LV� D� IDWDO� GHIHFW�� ZKLFK� UHTXLUHV� GLVPLVVDO� RI� WKH� FKDUJH�� � ,Q

����������������������������������
�� :KHQ� DQ� LQGLYLGXDO� GULYHV� ZKLOH� KLV� RSHUDWLQJ� SULYLOHJHV� KDYH� EHHQ
VXVSHQGHG�� UHYRNHG� RU� FDQFHOOHG�� KH� LV� LQ� YLRODWLRQ� RI� �� �����D��� ZKLFK
FDUULHV� D� ILQH� RI� �� ����� � +RZHYHU�� ZKHQ� WKH� RIIHQGHU¶V� OLFHQVH� LV� XQGHU
VXVSHQVLRQ� RU� UHYRNHG� EHFDXVH� RI� FHUWDLQ� HQXPHUDWHG� RIIHQVHV�� VXFK� DV
GULYLQJ� ZKLOH� XQGHU� WKH� LQIOXHQFH� RI� DOFRKRO�� KH� LV� WKHQ� LQ� YLRODWLRQ� RI
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&RPPRQZHDOWK� Y�� 3RZHUV�� ���� $��G� ���� �3D�� 6XSHU�� ������� WKLV� FRXUW

UHMHFWHG� DQ� LGHQWLFDO� FODLP�� � :H� IRXQG� GLVPLVVDO� XQZDUUDQWHG� EHFDXVH� QR

SUHMXGLFH� UHVXOWHG� IURP� WKH� RIILFHU¶V� IDLOXUH� WR� REWDLQ� WKH� FHUWLILHG� GULYLQJ

UHFRUG� SULRU� WR� ILOLQJ� WKH� FLWDWLRQ�� � $SSHOODQW� FRQWHQGV� WKDW�� 3RZHUV

QRWZLWKVWDQGLQJ��RXU�KROGLQJ�LQ�&RPPRQZHDOWK�Y��)XOPHU������$��G����

�3D�� 6XSHU�� ������� UHTXLUHV� GLVPLVVDO� RI� VXPPDU\� FKDUJHV� ZKHQHYHU� WKH

SROLFH�IDLO�WR�FRQIRUP�ZLWK�WKH�UHTXLVLWH�SURFHGXUH�DQG�UHJDUGOHVV�RI�ZKHWKHU

WKH� SURFHGXUDO� GHIHFW� DFWXDOO\� SUHMXGLFHV� WKH� DFFXVHG�� � $SSHOODQW� DOVR

VXJJHVWV� WKDW� RXU� KROGLQJ� LQ� 3RZHUV� KDV� EHHQ� LPSOLFLWO\� RYHUUXOHG� E\

&RPPRQZHDOWK�Y��*H\HU������3D�����������$��G������������

��� :H� DUH� QRW� FRQYLQFHG� WKDW� )XOPHU� GLVSHQVHV� ZLWK� WKH� SUHMXGLFH

UHTXLUHPHQW� LQ� DOO� FDVHV� ZKHUH� ODZ� HQIRUFHPHQW� RIILFHUV� IDLO� WR� FRPSO\

VWULFWO\�ZLWK�VWDWXWRU\�SURFHGXUHV���*UDQWHG��LQ�)XOPHU��WKLV�FRXUW�GLVPLVVHG

D�FLWDWLRQ�IRU�RYHUWDNLQJ�D�VFKRRO�EXV��GXH�WR�WKH�FLWLQJ�RIILFHU¶V�IDLOXUH�WR�ILOH

D�UHSRUW�FRPSOHWHG�E\�WKH�RSHUDWRU�RI�WKH�EXV�DORQJ�ZLWK�KLV�FLWDWLRQ�ZKHQ

WKH� UHOHYDQW� VWDWXWH� UHTXLUHG� WKH� RIILFHU� WR� GR� VR�� � 7KH� FLWDWLRQ� LVVXHG� WR

)XOPHU�ZDV�EDVHG�XSRQ�WKH�KHDUVD\�VWDWHPHQWV�RI�WKH�PRWKHU�RI�RQH�RI�WKH

EXV� GULYHU¶V� SDVVHQJHUV��ZKLFK�ZHUH� FRQYH\HG� WR� WKH� EXV� GULYHU� DQG� WKHQ

UHSRUWHG� WR� SROLFH�� �:H� IRXQG� WKDW� �������D���� RI� WKH�0RWRU� 9HKLFOH� &RGH

ZDV� ³HQDFWHG� WR� EDODQFH� WKH� VWDWH¶V� QHHG� IRU� DSSUHKHQGLQJ� SHUVRQV

�������������������������������������������������������������������������������������������������������������
VXEVHFWLRQ��E���ZKLFK�FDUULHV�D�ILQH�RI��������DQG�D�SULVRQ�WHUP�RI�QRW�OHVV
WKDQ�QLQHW\�GD\V������3D��&�6�$���������D��DQG��E��
�����3D��&�6�$���������D��
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VXVSHFWHG� RI� >RYHUWDNLQJ� VFKRRO� EXVHV@� DJDLQVW� WKH� SRWHQWLDO� IRU� DEXVH� RU

PLVFKLHI� RFFDVLRQHG� E\� SHUPLWWLQJ� >RWKHUV@� WR� JLYH� KHDUVD\� UHSRUWV� ZKLFK

IRUP�WKH�EDVLV�IRU�D�VFKRRO�EXV�RSHUDWRU¶V�FRPPXQLFDWLRQ�RI�WKH�HYHQW�WR�WKH

SURSHU� FLWDWLRQ�LVVXLQJ�DXWKRULWLHV�´� �)XOPHU�� ���� $��G� DW� ����Q���� � 6LQFH

WKH� GHIHQGDQW� LQ� )XOPHU� VXIIHUHG� WKH� YHU\� SUHMXGLFH� WKH� VWDWXWRU\

UHTXLUHPHQW�VRXJKW�WR�SUHYHQW��GLVPLVVDO�RI�WKH�FKDUJH�ZDV�QHFHVVDU\���6HH

)XOPHU�� ���� $��G� DW� �������� � &RQWUDU\� WR� DSSHOODQW¶V� DVVHUWLRQV��)XOPHU

GRHV�QRW�UHTXLUH�WKH�GLVPLVVDO�RI�D�VXPPDU\�FLWDWLRQ�LUUHVSHFWLYH�RI�ZKHWKHU

WKH�GHIHQGDQW�VXIIHUHG�DFWXDO�SUHMXGLFH�DV�D�UHVXOW�RI�WKH�SURFHGXUDO�GHIHFW�

6HH�3D��5��&ULP�3������$�FDVH�VKDOO�QRW�³EH�GLVPLVVHG�EHFDXVH�RI�D�GHIHFW�LQ

WKH�IRUP�RU�FRQWHQW�RI�D�«�FLWDWLRQ�«�XQOHVV�«�WKH�GHIHFW�LV�SUHMXGLFLDO�WR�WKH

ULJKWV�RI�WKH�GHIHQGDQW�´���VHH�DOVR��&RPPRQZHDOWK�Y��1HLW]HO������$��G

����� ������� �3D�� 6XSHU�� ������ �SUHMXGLFH� QHFHVVDU\� IRU� GLVFKDUJH� GXH� WR

GHIHFW� FDQQRW� EH� IRXQG� ZKHUH� FLWDWLRQ¶V� FRQWHQW�� WDNHQ� DV� D� ZKROH�

SUHYHQWHG� VXUSULVH� DV� WR� QDWXUH� RI� VXPPDU\� RIIHQVHV� RI� ZKLFK� GHIHQGDQW

ZDV�IRXQG�JXLOW\����&RPPRQZHDOWK�Y��%RUULHOOR������$��G��������������

�3D��&PZOWK�������� �VKRZLQJ�RI� DFWXDO� SUHMXGLFH� UHTXLUHG�EHIRUH� VXPPDU\

FDVH� FDQ� EH� GLVPLVVHG� IRU� GHIHFWV� LQ� FLWDWLRQ��� DSSHDO� JUDQWHG�� ���� 3D�

���������$��G�������������

��� $SSHOODQW�DOVR�XUJHV�WKDW��SXUVXDQW�WR�*H\HU������3D�����������$��G

�����+HFNPDQ������$��G�������&RPPRQZHDOWK�Y��(OLVFR������$��G����

�3D�� 6XSHU�� ������ DQG� &RPPRQZHDOWK� Y�� 5DQNLQ�� ���� $��G� ���� �3D�
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6XSHU���������WKH�WULDO�FRXUW�VKRXOG�KDYH�GLVPLVVHG�WKH�FLWDWLRQ���$OWKRXJK�D

FXUVRU\�UHDGLQJ�RI�WKHVH�FDVHV�PD\�DSSHDU�WR�VXSSRUW�DSSHOODQW¶V�DUJXPHQW�

ZH� ILQG� WKHP� IDFWXDOO\� GLVWLQJXLVKDEOH�� � $OO� EXW� RQH� RI� WKH� FDVHV� DGGUHVV

ZKHWKHU� D� SROLFH� RIILFHU� XQUHDVRQDEO\� GHOD\HG� ILOLQJ� D� FLWDWLRQ� IRU� GULYLQJ

ZKLOH�OLFHQVH�LV�VXVSHQGHG�GXH�WR�D�'8,�UHODWHG�RIIHQVH���7KH�FRQYLFWLRQV�LQ

+HFNPDQ��5DQNLQ�DQG�*H\HU�ZHUH�XSKHOG�EHFDXVH� WKH�RIILFHU� ILOHG�WKH��

�����E��FLWDWLRQ�OHVV�WKDQ�WKLUW\�GD\V�DIWHU�WKH�RIIHQVH�EHFDPH�NQRZQ��WKDW

LV��ZLWKLQ� WKLUW\� GD\V� DIWHU� WKH� UHFHLSW� RI� WKH� FHUWLILHG� GULYLQJ� UHFRUG�� �6HH

+HFNPDQ������$��G�DW��������*H\HU������3D��DW�������������$��G�DW�����

5DQNLQ������$��G�DW��������

��� ,Q�+HFNPDQ��WKLV�FRXUW�ILUVW�FRQVLGHUHG�ZKHQ�WKH�VWDWXWH�RI�OLPLWDWLRQV

IRU��������E��YLRODWLRQV�FRPPHQFHG����+HFNPDQ�DUJXHG�WKDW�WKH�VWDWXWH�RI

OLPLWDWLRQV� FRPPHQFHG� RQ� WKH� GDWH� RI� WKH� RIIHQVH� DQG�� VLQFH� WKH� RIILFHU

LVVXHG�WKH��������E��FLWDWLRQ�PRUH�WKDQ�WKLUW\�GD\V�DIWHU�WKH�RULJLQDO� VWRS�

WKH�FLWDWLRQ�VKRXOG�KDYH�EHHQ�GLVPLVVHG���7KLV�FRXUW�GLVDJUHHG��DQG�KHOG�WKDW

WKH� VWDWXWH� RI� OLPLWDWLRQV� GLG� QRW� FRPPHQFH� XQWLO� WKH� RIILFHU� UHFHLYHG

YHULILFDWLRQ� LQ� WKH� IRUP� RI� D� FHUWLILHG� GULYLQJ� UHFRUG� IURP� 3HQQ�'27�� �6HH

+HFNPDQ������$��G�DW����������VHH�DOVR��*H\HU������3D��DW����������$��G

DW������H[SUHVVO\�HQGRUVLQJ�WKLV�LQWHUSUHWDWLRQ��

����������������������������������
�� 6HFWLRQ� �����D�� RI� WKH� -XGLFLDO� &RGH� UHTXLUHV� WKDW� SURFHHGLQJV� IRU
VXPPDU\�RIIHQVHV��VXFK�DV�D��������YLRODWLRQ��FRPPHQFH�³ZLWKLQ�WKLUW\�GD\V
DIWHU� WKH� FRPPLVVLRQ�RI� WKH� DOOHJHG�RIIHQVH� RU�ZLWKLQ� WKLUW\� GD\V� DIWHU� WKH
GLVFRYHU\�RI�WKH�FRPPLVVLRQ�RI�WKH�RIIHQVH�RU� WKH� LGHQWLW\� RI� WKH� RIIHQGHU�
ZKLFKHYHU�LV�ODWHU«�´������3D��&�6�$���������D��
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��� ,Q�*H\HU��D�VWDWH�WURRSHU�KDG�VWRSSHG�WKH�GHIHQGDQW�DQG�LVVXHG�KLP�D

FLWDWLRQ� IRU� VSHHGLQJ�� � 'XULQJ� WKH� VWRS�� *H\HU� DGPLWWHG� KLV� OLFHQVH� ZDV

VXVSHQGHG���*H\HU�VXEVHTXHQWO\�SOHDGHG�JXLOW\�WR�WKH�VSHHGLQJ�YLRODWLRQ�DQG

SDLG� WKH� ILQH� E\� PDLO�� � 0HDQZKLOH�� WKH� WURRSHU� UHTXHVWHG� DQG� UHFHLYHG

*H\HU¶V� FHUWLILHG� GULYLQJ� UHFRUG� IURP� 3HQQ�'27�� � $SSUR[LPDWHO\� RQH� ZHHN

DIWHU�WKH�GLVWULFW�MXVWLFH�DFFHSWHG�*H\HU¶V�JXLOW\�SOHD�EXW�OHVV�WKDQ�WZR�ZHHNV

DIWHU�WKH�RIILFHU�UHFHLYHG�*H\HU¶V�FHUWLILHG�GULYLQJ�UHFRUG��WKH�WURRSHU�ILOHG�D

FLWDWLRQ�IRU�GULYLQJ�ZKLOH�RSHUDWLQJ�SULYLOHJHV�ZHUH�VXVSHQGHG�GXH�WR�D�'8,�

UHODWHG�FRQYLFWLRQ���2Q�DSSHDO��*H\HU�DUJXHG�WKDW�WKH��������E��FLWDWLRQ�ZDV

LVVXHG�DIWHU�KH�KDG�HQWHUHG�D�JXLOW\�SOHD�WR�D�FKDUJH�ZKLFK�DURVH�IURP�WKH

VDPH� HSLVRGH� DQG�� WKXV�� WKH� FRQVWLWXWLRQDO� SURWHFWLRQV� DJDLQVW� GRXEOH

MHRSDUG\�EDUUHG�D�VXEVHTXHQW�SURVHFXWLRQ�IRU�WKH��������E��YLRODWLRQ���2XU

6XSUHPH�&RXUW�UHMHFWHG�KLV�DUJXPHQW�DQG�KHOG�WKDW�³D�SROLFH�RIILFHU�GRHV�QRW

µNQRZ¶� D� SHUVRQ� KDV� FRPPLWWHG� WKH� RIIHQVH� RI� GULYLQJ� ZLWK� D� VXVSHQGHG

OLFHQVH�LQ�YLRODWLRQ�>RI@����3D��&�6�$����������XQWLO� WKH�RIILFHU�KDV�UHFHLYHG

>3HQQ�@'27�YHULILFDWLRQ�RI�WKH�VXVSHFW¶V� OLFHQVH�VXVSHQVLRQ�´� �5DQNLQ�����

$��G�DW������FLWLQJ�*H\HU������3D��DW�������������$��G�DW��������6LQFH�WKH

�������YLRODWLRQ�ZDV�QRW� ³NQRZQ´� WR� WKH� WURRSHU�ZKHQ� KH� FLWHG�*H\HU� IRU

VSHHGLQJ�� GRXEOH� MHRSDUG\� GLG� QRW� EDU� WKH� VXEVHTXHQW� SURVHFXWLRQ� IRU

GULYLQJ�ZKLOH� RSHUDWLQJ� SULYLOHJHV� DUH� VXVSHQGHG�� �6HH�*H\HU�� ���� 3D�� DW

���������$��G�DW�����
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���� ,Q�5DQNLQ��WKLV�FRXUW�VLPLODUO\�KHOG�WKDW��IRU�SXUSRVHV�RI�WKH�VWDWXWH�RI

OLPLWDWLRQV��³D�SROLFH�RIILFHU�GRHV�QRW�µGLVFRYHU¶�WKH�FRPPLVVLRQ�RI�WKH�RIIHQVH

RI� GULYLQJ� ZLWK� D� VXVSHQGHG� OLFHQVH� XQWLO� WKH� RIILFHU� KDV� UHFHLYHG� WKH

VXVSHFW¶V� FHUWLILHG�GULYLQJ� UHFRUG�´� �5DQNLQ�� ���� $��G� DW� ����� � 7KHUH�� WKH

RIILFHU�� LQ� FRQMXQFWLRQ� ZLWK� D� FDU� DFFLGHQW� LQYHVWLJDWLRQ�� FKHFNHG� 5DQNLQ¶V

RSHUDWRU¶V� OLFHQVH� WKURXJK� KLV� SROLFH� UDGLR� DQG� OHDUQHG� LW� ZDV� VXVSHQGHG�

7KH� RIILFHU� FRQILUPHG� WKH� VXVSHQVLRQ� ZLWK� WKH� /DQFDVWHU� 6WDWH� 3ROLFH� WKH

QH[W� GD\�� KRZHYHU�� WKH� RIILFHU� GLG� QRW� UHFHLYH� 5DQNLQ¶V� FHUWLILHG� GULYLQJ

UHFRUG�IURP�3HQQ�'27� IRU�DSSUR[LPDWHO\� WKUHH�ZHHNV�� �$SSUR[LPDWHO\� IRXU

ZHHNV� DIWHU� KH� UHFHLYHG� WKH� FHUWLILHG� UHFRUG�� WKH� RIILFHU� ILOHG� D� FLWDWLRQ

DJDLQVW�DSSHOODQW� IRU�GULYLQJ�ZKLOH�RSHUDWRU¶V� OLFHQVH� LV� VXVSHQGHG�� �5DQNLQ

VRXJKW� GLVPLVVDO� RI� WKH� FKDUJH� RQ� WKH� JURXQGV� WKDW� WKH� RIILFHU� ILOHG� WKH

FLWDWLRQ� PRUH� WKDQ� WKLUW\� GD\V� DIWHU� WKH� GDWH� WKH� RIILFHU� FRQILUPHG� WKH

VXVSHQVLRQ�ZLWK�WKH�6WDWH�3ROLFH�� �:H�KHOG�WKDW� WKH�RIILFHU�GLG�QRW�SRVVHVV

WKH� HYLGHQFH� QHFHVVDU\� WR� ILOH� WKH� FLWDWLRQ� IRU� GULYLQJ� ZLWK� D� VXVSHQGHG

OLFHQVH�XQWLO�KH�UHFHLYHG�WKH�FHUWLILHG�UHFRUG�IURP�3HQQ�'27���6HH�LG��DW�����

�����6LQFH�WKH�RIILFHU�ILOHG�WKH�FLWDWLRQ�ZLWKLQ�WKLUW\�GD\V�RI�KLV�UHFHLSW�RI�WKH

UHFRUG��ZH�XSKHOG�WKH�FRQYLFWLRQ���6HH�LG�

���� ([DPLQHG� ZLWKLQ� WKHLU� FRQWH[W�� WKH� FDVHV� VLJQLI\� WKDW� D� �� �����E�

FLWDWLRQ�LVVXHG�DIWHU�WKH�LQLWLDO�VWRS��HYHQ�DIWHU�WKH�GHIHQGDQW�SOHDGV�JXLOW\�WR

DQRWKHU�FULPLQDO�RIIHQVH�DULVLQJ�IURP�WKH�VDPH�HSLVRGH��LV�YDOLG��VR�ORQJ�DV

WKH� RIILFHU� LVVXHG� WKH� FLWDWLRQ� ZLWKLQ� WKLUW\� GD\V� DIWHU� KLV� UHFHLSW� RI� WKH
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FHUWLILHG�UHFRUG���7KH�FDVH�VXE�MXGLFH�LQYROYHV�D�GLIIHUHQW�VFHQDULR���+HUH��WKH

SROLFH�RIILFHU�LVVXHG�WKH�FLWDWLRQ�SULRU�WR�KLV�UHFHLSW�RI�WKH�DFFXVHG¶V�GULYLQJ

UHFRUG���&RQVHTXHQWO\��QHLWKHU�WKH�SROLF\�FRQVLGHUDWLRQ�UDLVHG�LQ�+HFNPDQ�

5DQNLQ� DQG� *DPEOH²ZKHWKHU� WKH� &RPPRQZHDOWK� SURYLGHG� WKH� DFFXVHG

ZLWK�DGHTXDWH�QRWLFH�RI�WKH�RIIHQVH�FKDUJHG�DQG�WKH�SHQDOWLHV�ZKLFK�PLJKW

EH�LPSRVHG²QRU�WKH�FRQFHUQ�YRLFHG�LQ�*H\HU²ZKHWKHU�WKH�&RPPRQZHDOWK

KDG� LVVXHG� VXFFHVVLYH� FLWDWLRQV� DULVLQJ� IURP�WKH� VDPH�HSLVRGH²H[LVW� KHUH�

ZKHUH�WKH�VWDWXWH�RI�OLPLWDWLRQV�KDG�QRW�H[SLUHG�EHIRUH�WKH�LVVXDQFH�RI�WKH

FLWDWLRQ��DQG�WKH�ORZHU�FRXUW�DGGUHVVHG�DOO� FKDUJHV�DULVLQJ�IURP�DSSHOODQW¶V

VWRS�DW�D�VLQJOH�KHDULQJ���6LPSO\�SXW��WKH�OHJDO�LVVXH�SUHVHQWHG�KHUHLQ�LV�QRW

ZKHWKHU� WKH� SROLFH� XQUHDVRQDEO\� GHOD\HG� LVVXLQJ� WKH� FLWDWLRQ�� EXW�ZKHWKHU

WKH� RIILFHU� LVVXHG� WKH� FLWDWLRQ� SUHPDWXUHO\�� �:H� WKHUHIRUH� ILQG�+HFNPDQ�

5DQNLQ�DQG�*H\HU�LQDSSRVLWH���

����������������������������������
�� :H� QRWH� KHUH� WKDW� DSSHOODQW� GLG� QRW� UDLVH� WKLV� LVVXH� EHIRUH� WKH� GLVWULFW
MXVWLFH�� �6HH� 3D��5�&ULP�� 3�� ��� �³$� GHIHQGDQW� VKDOO� QRW� EH� GLVFKDUJHG� QRU
VKDOO�D�FDVH�EH�GLVPLVVHG�EHFDXVH�RI�D�GHIHFW�LQ�WKH�IRUP�RU�FRQWHQW�RI�D�«
FLWDWLRQ�«�XQOHVV�WKH�GHIHQGDQW�UDLVHV�WKH�GHIHFW�EHIRUH�WKH�FRQFOXVLRQ�RI�WKH
VXPPDU\� WULDO«�´��� � ,I� KH� KDG� UDLVHG� WKH� LVVXH�� WKH� &RPPRQZHDOWK� ZRXOG
VLPSO\� KDYH� SHWLWLRQHG� WR� UHILOH� WKH� FKDUJHV�� DV� LW� WKHQ� SRVVHVVHG� WKH
FHUWLILHG� GULYLQJ� UHFRUG�� �&I���&RPPRQZHDOWK� Y�� 6HEHN�� ���� $��G� �����
���������3D��6XSHU��������&RPPRQZHDOWK�FRXOG�UHILOH�FKDUJHV�RI�'8,�DQG
UHODWHG� VXPPDU\� YLRODWLRQV� DIWHU�PDJLVWUDWH� GLVPLVVHG� FKDUJHV� IRU� ODFN� RI
SUREDEOH� FDXVH�� GLVPLVVDO� RI� FKDUJHV� ZDV� QRW� HTXLYDOHQW� RI� D� QRW�JXLOW\
YHUGLFW�� DQG� &RPPRQZHDOWK¶V� FDVH� ZDV� H[WDQW� XQWLO� VWDWXWH� RI� OLPLWDWLRQV
UDQ����7KH�VWDWXWH�RI�OLPLWDWLRQV�ZRXOG�QRW�EH�LPSOLFDWHG�VLQFH�WKH�SHULRG�RI
OLPLWDWLRQ� LV� WROOHG� ZKHQ� ³D� SURVHFXWLRQ� DJDLQVW� WKH� DFFXVHG� IRU� WKH� VDPH
FRQGXFW�LV�SHQGLQJ�LQ�WKLV�&RPPRQZHDOWK�´��6HH����3D��&�6�$����������VHH
DOVR��+HFNPDQ������$��G�DW�������RQFH� LQYHVWLJDWLQJ�RIILFHU� ILOHV�FLWDWLRQ�
SURFHHGLQJV� KDYH� FRPPHQFHG� DQG� WKH� VWDWXWH� RI� OLPLWDWLRQV� LV� WROOHG��
&RPPRQZHDOWK�Y��$OOHP������$��G������3D��6XSHU���������VDPH��
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���� 7KH� LVVXH� UDLVHG� LQ� WKH� ODVW� FDVH� FLWHG� E\� DSSHOODQW�� (OLVFR�� ZDV

ZKHWKHU�WKH�WULDO�FRXUW�LPSURSHUO\�UHIXVHG�WKH�&RPPRQZHDOWK¶V�SHWLWLRQ�IRU�D

ZULW� RI� FHUWLRUDUL� ZKHQ� WKH� LVVXHV� FRQWDLQHG� LQ� WKH� SHWLWLRQ� ZHUH� VROHO\

TXHVWLRQV�RI�ODZ���6HH�(OLVFR������$��G�DW�������7KH�GLVWULFW�MXVWLFH��UHO\LQJ

RQ�+HFNPDQ�� ���� $��G� ������ KDG� GLVPLVVHG� D� FLWDWLRQ� IRU� GULYLQJ� ZKLOH

RSHUDWRU¶V�OLFHQVH�LV�UHYRNHG�GXH�WR�D�'8,�VLQFH�³>Q@R�DWWHPSW�WR�YHULI\�WKH

UHFRUG�ZDV�PDGH�HLWKHU�E\�SKRQH��RU�SROLFH�FOHDQ�WHOHW\SH�RU� LQ� DQ\�RWKHU

PDQQHU�SULRU�WR�WKH�LVVXDQFH�RI�WKH�FLWDWLRQ�´��(OLVFR������$��G�DW�������7KH

&RPPRQZHDOWK� WKHQ� ILOHG� D� SHWLWLRQ� IRU� D�ZULW� RI� FHUWLRUDUL��ZKLFK� WKH� WULDO

FRXUW�GLVPLVVHG�RQ� WKH�JURXQGV� WKDW� WKH�GLVWULFW� MXVWLFH� GLG�QRW� FRPPLW� DQ

HUURU�WKDW�ZDV�UHYLHZDEOH�RQ�FHUWLRUDUL���2Q�DSSHDO��ZH�IRXQG�WKDW�WKH�WULDO

FRXUW�HUURQHRXVO\�FRQFOXGHG�WKDW�RQO\�SURFHGXUDO�LUUHJXODULWLHV�DSSHDULQJ�RQ

WKH� IDFH� RI� WKH� UHFRUG� ZHUH� UHYLHZDEOH�� DQG� VLQFH� WKH� &RPPRQZHDOWK¶V

SHWLWLRQ�UDLVHG�LVVXHV�RI�ODZ�UDWKHU�WKDQ�RI� IDFW�� WKH�WULDO�FRXUW�VKRXOG�KDYH

UHYLHZHG�WKH�SHWLWLRQ���2IIHULQJ�JXLGDQFH�WR�WKH�WULDO�FRXUW��WKLV�FRXUW�QRWHG

WKDW� ³+HFNPDQ� RQO\� UHTXLUHV� WKDW� WKH� VXVSHQVLRQ� EH� YHULILHG� SULRU� WR� WKH

ILOLQJ�RI�D�FLWDWLRQ��QRW�WKH�LVVXDQFH�RI�D�FLWDWLRQ�´��(OLVFR������$��G�DW�����

:H�RSLQHG� WKDW��DV�D�PDWWHU�RI� ODZ��QHLWKHU�+HFNPDQ�QRU� WKH� YHULILFDWLRQ

UHTXLUHPHQWV� RI� �� �����G�� DSSOLHG� EHFDXVH� WKH� RIILFHU� KDG� LVVXHG� UDWKHU

WKDQ�ILOHG�WKH�FLWDWLRQ�� �6HH� LG�� �:H�ILQG�(OLVFR� LQDSSOLFDEOH�WR�WKH�SUHVHQW

FDVH�VLQFH�LW�IDLOHG�WR�DGGUHVV�WKH�LVVXHV�UDLVHG�KHUH��WR�ZLW��WKH�YHULILFDWLRQ

UHTXLUHPHQWV�RI��������G��DQG�WKH�TXHVWLRQ�RI�SUHMXGLFH�
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���� ,Q�WKH�SUHVHQW�FDVH��DV�LQ�3RZHUV��WKH�RIILFHU�GLG�QRW�UHFHLYH�RIILFLDO

YHULILFDWLRQ�IURP�WKH�'HSDUWPHQW�RI�7UDQVSRUWDWLRQ�LQ�WKH�IRUP�RI�D�FHUWLILHG

GULYLQJ� UHFRUG� SULRU� WR� ILOLQJ� WKH� FLWDWLRQ�� � 7KLV� YLRODWLRQ� RI� �� �����G�

FRQVWLWXWHV� D� GHIHFW� LQ� SURFHGXUH�� �5XOH� ���� WKHUHIRUH�� LV� DSSOLFDEOH� WR� WKH

FDVH�DW�EDU�DQG�SODFHV�WKH�EXUGHQ�XSRQ�DSSHOODQW�WR�GHPRQVWUDWH�QRW�PHUHO\

WKH�GHIHFW��EXW�DOVR�WKDW�KH�VXIIHUHG�PDQLIHVW�DQG�SDOSDEOH�KDUP�DV�D�UHVXOW

RI� WKH� DOOHJHG� QRQFRPSOLDQFH�� � 6HH� 3D�� 5�&ULP�3�� ���� � +HUH�� WKH� RULJLQDO

FLWDWLRQ� SURYLGHG� DSSHOODQW� ZLWK� IRUPDO� QRWLFH� RI� WKH� �� �����E�� FKDUJH�

WKHUHE\� LQIRUPLQJ� KLP� KH� ZDV� VXEMHFW� WR� WKH� KDUVKHU� SHQDOWLHV� RI� WKDW

VHFWLRQ�DQG�HQDEOLQJ�KLP�WR�SUHSDUH�WR�GHIHQG�KLPVHOI�DW�WULDO���7KH�FLWDWLRQ

ZDV�ILOHG�SULRU�WR�WKH�H[SLUDWLRQ�RI�WKH�VWDWXWH�RI�OLPLWDWLRQV��DQG�WKH�RIILFHU

UHFHLYHG�D�FRS\�RI�DSSHOODQW¶V�FHUWLILHG�GULYLQJ�UHFRUG�SULRU�WR�WULDO���)XUWKHU�

ZH� ILQG� WKDW� WKH� LQWURGXFWLRQ� RI� DSSHOODQW¶V� FHUWLILHG� GULYLQJ� UHFRUG� LQWR

HYLGHQFH�DW�KLV� WULDO� DGHTXDWHO\� FXUHG� WKH�SURFHGXUDO� GHIHFW� LQ� WKH� FLWDWLRQ

EHIRUH�DQ\�SUHMXGLFH�DFFUXHG�WR�KLP���,Q�VXP��WKHUH�LV�QR�HYLGHQFH�DSSHOODQW

VXIIHUHG�SUHMXGLFH�DV�D�UHVXOW�RI�2IILFHU�:ROO¶V�IDLOXUH�WR�REWDLQ�WKH�FHUWLILHG

GULYLQJ�UHFRUG�SULRU�WR�ILOLQJ�WKH�FLWDWLRQ���7KHUHIRUH��GLVPLVVDO�RI�WKH�FKDUJH

DQG�GLVFKDUJH�RI�DSSHOODQW�DUH�XQZDUUDQWHG���6HH�3D��5�&ULP�3�����VHH�DOVR

3RZHUV������$��G�DW������1HLW]HO������$��G�DW��������

���� )RU�WKHVH�UHDVRQV��ZH�DIILUP�WKH�MXGJPHQW�RI�VHQWHQFH�

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�


