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3HWLWLRQ�)RU�5HDUJXPHQW�)LOHG��������



23,1,21�%<�&$9$1$8*+��-�� )LOHG���0D\��������




3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG���������



��� 7KLV�DSSHDO�LQYROYHV�LQVXUDQFH�FRYHUDJH�IRU�WKH�FOHDQ�XS�RI�D�VHULRXV

HQYLURQPHQWDO�SROOXWLRQ�SUREOHP�LQ�WKH�VRLO��JURXQGZDWHU�DQG�VXUIDFH�ZDWHU

XSRQ�DQG�LQ�WKH�DUHD�RI�D�PDQXIDFWXULQJ�VLWH�IRUPHUO\�RZQHG�DQG�RSHUDWHG
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E\� DSSHOOHHV�� 5RKP� DQG� +DDV� &RPSDQ\� DQG� 5RKP� DQG� +DDV�� 'HODZDUH

9DOOH\��,QF���KHUHLQDIWHU�5RKP�	�+DDV���5RKP�	�+DDV¶� VWULFW� OLDELOLW\�XQGHU

IHGHUDO�ODZ�IRU�WKH�HQYLURQPHQWDO�GDPDJH�DW�WKH�VLWH�ZDV�QRW�LQ�GLVSXWH��7KH

TXHVWLRQ�WR�EH�GHFLGHG�DW�WKH�WULDO�RI�WKLV�DFWLRQ�ZDV�ZKHWKHU�5RKP�	�+DDV¶

YDULRXV�LQVXUHUV��DSSHOODQWV�KHUHLQ��ZHUH�XQGHU�D�GXW\�WR�LQGHPQLI\�5RKP�	

+DDV�IRU�WKH�FRVWV�DVVRFLDWHG�ZLWK�FOHDQ�XS�RI�WKH�VLWH�XQGHU�H[FHVV�OLDELOLW\

SROLFLHV� WKH� LQVXUHUV� LVVXHG� ZKLFK� ZHUH� LQ� IRUFH� GXULQJ� WKH� \HDUV� 5RKP� 	

+DDV�RZQHG�DQG�RSHUDWHG� WKH� IDFLOLW\�� ,W�ZDV� WKH� LQVXUHUV¶� SRVLWLRQ� DW� WULDO

WKDW�WKH�SROLFLHV�DW�LVVXH�ZHUH�YRLG�DE�LQLWLR�EHFDXVH�5RKP�	�+DDV�DOOHJHGO\

SURFXUHG�WKHP�IUDXGXOHQWO\��$IWHU�D�OHQJWK\�WULDO��WKH�MXU\�GHWHUPLQHG�� LQWHU

DOLD��WKDW�5RKP�	�+DDV�IDLOHG�WR�GLVFORVH�PDWHULDO�LQIRUPDWLRQ�WR�LWV�LQVXUHUV

UHJDUGLQJ�WKH�H[LVWLQJ�FRQWDPLQDWLRQ�ZKHQ�LW�DSSOLHG�IRU�WKH�H[FHVV�OLDELOLW\

SROLFLHV�LQ�TXHVWLRQ�DQG��DFFRUGLQJO\��WKDW�WKH�LQVXUHUV�ZHUH�XQGHU�QR�GXW\�WR

LQGHPQLI\�5RKP�	�+DDV�IRU�SD\PHQW�RI�WKH�VXPV�QHFHVVDU\�WR�ULG�WKH�VLWH�RI

FRQWDPLQDQWV�

��� 3RVW�WULDO��5RKP�	�+DDV¶�UHTXHVW�IRU�MXGJPHQW�QRQ�REVWDQWH�YHUHGLFWR

�-129�� ZDV� JUDQWHG� E\� WKH� FRXUW�� ZKLFK�� RI� FRXUVH�� QHJDWHG� WKH� MXU\¶V

YHUGLFW��7KH�FDVH�SURFHHGHG�WR�D�QRQ�MXU\�GDPDJHV�WULDO��DW�WKH�FRQFOXVLRQ�RI

ZKLFK�WKH�FRXUW�HQWHUHG�MXGJPHQW�LQ�IDYRU�RI�5RKP�	�+DDV�DQG�DJDLQVW�WKH

LQVXUHUV� LQ� WKH� DJJUHJDWH� DPRXQW� RI� ���������������� 7KH� LQVXUHUV¶

FRQVROLGDWHG� DSSHDOV� WKHUHIURP� DUH� QRZ� EHIRUH� XV� DQG� UHTXLUH� XV� WR

GHWHUPLQH�� DPRQJ� RWKHU� WKLQJV�� ZKHWKHU� WKH� FRXUW� HUUHG� ZKHQ� LW� JUDQWHG
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5RKP�	�+DDV¶�PRWLRQ�IRU�-129��$IWHU�FDUHIXO�UHYLHZ��ZH�DUH�SHUVXDGHG�WKDW

WKH�FRXUW�LPSURSHUO\�JUDQWHG�WKH�PRWLRQ���7KXV��ZH�YDFDWH�WKH�FRXUW¶V�RUGHU

RI� -129�� UHLQVWDWH� WKH� MXU\¶V�YHUGLFW�DQG� UHPDQG� IRU� HQWU\� RI� MXGJPHQW� RQ

WKH�YHUGLFW�

��� 7KH�IDFWV��DV�JOHDQHG�IURP�WKH�UHFRUG��UHYHDO�WKDW�RQ�-XQH����������

:KLWPR\HU� /DERUDWRULHV�� ,QF��� D� YHWHULQDU\� IHHGVWRFN� DQG� SKDUPDFHXWLFDO

FRPSDQ\� ORFDWHG� LQ� 0\HUVWRZQ�� /HEDQRQ� &RXQW\�� 3HQQV\OYDQLD�� ZDV

SXUFKDVHG�E\�DQG�WKHUHDIWHU�RSHUDWHG�DV�D�JRLQJ�FRQFHUQ�E\�5RKP�	�+DDV�

9HU\� VKRUWO\� DIWHU� DFTXLULQJ�:KLWPR\HU�� 5RKP�	�+DDV� EHFDPH� DZDUH� WKDW

:KLWPR\HU� SRVHG� D� VHULRXV� HQYLURQPHQWDO� SROOXWLRQ� SUREOHP�� 6SHFLILFDOO\�

ZLWKLQ�ZHHNV� DIWHU� SXUFKDVH�� 5RKP�	�+DDV� OHDUQHG� WKDW� KXJH� DPRXQWV� RI

DUVHQLF� ZDVWH� JHQHUDWHG� E\� :KLWPR\HU� KDG� EHHQ� GXPSHG� RQ�VLWH� VLQFH

������ UHVXOWLQJ� LQ� D� VHULRXV� FRQWDPLQDWLRQ� RI� WKH� VXUURXQGLQJ� VRLO� DQG

JURXQGZDWHU�DV�ZHOO�DV�WKH�ZDWHUV�RI�QHDUE\�7XOSHKRFNHQ�&UHHN�

��� 7HVWV� FRQGXFWHG� E\� 5RKP� 	� +DDV� LQ� 6HSWHPEHU� RI� ����� RQ� ZDWHU

VDPSOHV�FROOHFWHG�IURP� ILYH�VHSDUDWH�ZHOOV� RQ� WKH�:KLWPR\HU� VLWH� UHYHDOHG

UHVSHFWLYH� DUVHQLF� OHYHOV� RI� ������� SDUWV� SHU�PLOOLRQ� �SSP��� ������� SSP�

������ SSP�� ������ SSP�� DQG� ������ SSP��� %\� 2FWREHU� ���� ������ 5RKP� 	

+DDV�EHFDPH�FRQFHUQHG�DERXW�WKH�SRVVLEOH�DUVHQLF�FRQWDPLQDWLRQ�RI�ZDWHU�LQ

����������������������������������

�� 7KH� WULDO� LQFOXGHG� LVVXHV� UHODWHG� WR� 5RKP� 	� +DDV� SURSHUW\� LQ� %ULVWRO�
3HQQV\OYDQLD��7KHUH�DUH�QR�LVVXHV�RQ�WKLV�DVSHFW�RI�WKH�FDVH�EHIRUH�XV�
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RII�VLWH� ZHOOV� ORFDWHG� LQ� WKH� YLFLQLW\� RI� :KLWPR\HU�� 7KXV�� RQ� 1RYHPEHU� ��

������5RKP�	�+DDV�WRRN�D�ZDWHU�VDPSOH�IURP�D�QHLJKERULQJ�IDPLO\¶V�ZHOO�

:KHQ�WKH�WHVW�VKRZHG�D�FRQFHQWUDWLRQ�RI�DUVHQLF�JUHDWHU�WKDQ��������SSP�

5RKP�	�+DDV�DGYLVHG�WKH�IDPLO\�WR�LQDFWLYDWH�WKHLU�ZHOO�DQG�VHFXUH�LW�DJDLQVW

�������������������������������������������������������������������������������������������������������������

�� $W� WKH� WLPH�� WKH�8�6�� 3XEOLF�+HDOWK�6HUYLFH¶V� OLPLW� IRU� DUVHQLF� LQ� GULQNLQJ
ZDWHU�ZDV�����SSP��7KXV��WKH�VDPSOHV�REWDLQHG�DW�WKH�:KLWPR\HU�VLWH�ZHUH
YDVWO\�PRUH�FRQWDPLQDWHG�WKDQ�WKH�SHUPLWWHG�VDIH�OHYHO�
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XVH�XQWLO�IXUWKHU�QRWLFH��%HFDXVH�VHYHUDO�PHPEHUV�RI�WKH�QHLJKERULQJ�IDPLO\

KDG� UHFHQWO\� IDOOHQ� LOO�� 5RKP� 	� +DDV� SDLG� WKHLU� PHGLFDO� ELOOV� LQ� ³IXOO

VHWWOHPHQW�DOO�FODLPV�LQ�FRQQHFWLRQ�ZLWK�WKH�FRQWDPLQDWLRQ�RI�\RXU�ZHOO�ZDWHU

DQG�LOOQHVV�ZKLFK�PD\�KDYH�UHVXOWHG�WKHUHIURP�´�,Q�DOO��E\�HDUO\�������VRPH

��� SULYDWH� ZHOOV� LQ� WKH� YLFLQLW\� RI� :KLWPR\HU� ZHUH� GHWHUPLQHG� WR� EH

FRQWDPLQDWHG�ZLWK�DUVHQLF�DQG�5RKP�	�+DDV�EHJDQ�VXSSO\LQJ�ERWWOHG�ZDWHU

WR�WKH�ZHOO�RZQHUV��,Q�VXP��WKH�SROOXWLRQ�SUREOHP�DW�:KLWPR\HU�ZDV�VHULRXV

DQG�SHUYDVLYH��D�IDFW�ZKLFK�PXVW�KDYH�EHHQ�NQRZQ� WR�WKH�PDQDJHPHQW�RI

5RKP�	�+DDV�LQ������

���� 2Q�'HFHPEHU�����������5RKP�	�+DDV�DGGHG�WKH�:KLWPR\HU�VLWH�XQGHU

WKUHH� H[LVWLQJ� H[FHVV� OLDELOLW\� SROLFLHV� LW� KDG� ZLWK� WKH� DSSHOODQW� /RQGRQ

,QVXUHUV���7KH�VLWH�ZDV�DGGHG�WR�WKH�H[LVWLQJ�SROLFLHV�UHWURDFWLYH�WR�WKH�GDWH

5RKP�	�+DDV�DFTXLUHG�:KLWPR\HU��L�H���-XQH�����������7KH�/RQGRQ�,QVXUHUV¶

XQGHUZULWHUV�QRWHG� ³QR�NQRZQ� ORVVHV�XS� WR����1RYHPEHU>�� ����@�´� RQ� WKH

HQGRUVHPHQW�ZKLFK�DGGHG�:KLWPR\HU�WR�WKH�H[LVWLQJ�SROLFLHV�

��� ,Q� FRRSHUDWLRQ�ZLWK� WKH� 3HQQV\OYDQLD�'HSDUWPHQW� RI�+HDOWK� �3D'2+�

DQG�� ODWHU�� WKH� 3HQQV\OYDQLD� 'HSDUWPHQW� RI� (QYLURQPHQWDO� 5HVRXUFHV

�3D'(5���5RKP�	�+DDV� LQLWLDWHG�DQ�H[WHQVLYH�FOHDQ�XS�HIIRUW� LQ�-DQXDU\�RI

������ZKLFK�FRQWLQXHG�XQWLO�������7KH�HIIRUW�ZDV�GLVFRQWLQXHG�DW�WKDW�WLPH�

����������������������������������

��7KH�WKUHH�H[LVWLQJ�H[FHVV�OLDELOLW\�SROLFLHV�ZHUH�SXUFKDVHG�SULRU�WR�WKH�GDWH
5RKP�	�+DDV�DFTXLUHG�:KLWPR\HU��7ZR�ZHUH�SXUFKDVHG�RQ�-DQXDU\���������
DQG�RQH�RQ�0D\���������
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UHSRUWHGO\�EHFDXVH�D�SRLQW�RI�GLPLQLVKLQJ�UHWXUQV�KDG�EHHQ�UHDFKHG��7KDW�LV�

DOWKRXJK� WKH� RYHUDOO� OHYHO� RI� DUVHQLF� FRQWDPLQDWLRQ� KDG� EHHQ� GHFUHDVHG�

IXUWKHU� WUHDWPHQW� RI� WKH� UHVLGXDO� OHYHO� RI� SROOXWLRQ� ZRXOG� \LHOG� QR� EHWWHU

UHVXOWV�WKDQ�QR�WUHDWPHQW�DW�DOO��1RQHWKHOHVV��ZLWK�WKH�H[FHSWLRQ�RI�D�WKUHH

PRQWK� SHULRG� DW� WKH� EHJLQQLQJ� RI� ������ GXULQJ� WKH� HQWLUH� SHULRG� 5RKP� 	

+DDV�RZQHG�DQG�RSHUDWHG�:KLWPR\HU������� WKURXJK��������5RKP�	�+DDV

FRQWLQXHG� WR� JHQHUDWH� DQG� GXPS� DUVHQLF� ZDVWH� DV� D� UHVXOW� RI� LWV

PDQXIDFWXULQJ�SURFHVV�DQG�LQ�������ERWWOHG�ZDWHU�ZDV�VWLOO�EHLQJ�SURYLGHG�WR

���QHLJKERULQJ�UHVLGHQFHV�

��� 'XULQJ�WKH�SHULRG�RI� WLPH�ZKHQ�5RKP�	�+DDV¶� UHPHGLDO� HIIRUWV�ZHUH

XQGHUZD\�DQG�LWV�DZDUHQHVV�RI�WKH�VFRSH�RI�WKH�FRQWDPLQDWLRQ�FRQWLQXHG�WR

LQFUHDVH�� 5RKP� 	� +DDV� SHULRGLFDOO\� SXUFKDVHG� IXUWKHU� H[FHVV� OLDELOLW\

LQVXUDQFH� IURP� WKH� /RQGRQ� ,QVXUHUV� DQG� RWKHU� DSSHOODQW� LQVXUDQFH

FRPSDQLHV�KHUHLQ�ZLWKRXW�LQIRUPLQJ�WKH�YDULRXV�LQVXUHUV�WKDW�WKH�VLWH�SRVHG

D� VHULRXV� HQYLURQPHQWDO� SROOXWLRQ� SUREOHP�� (DFK� RI� WKH� H[FHVV� SROLFLHV

FRQWDLQHG�D�³QRWLFH´�SURYLVLRQ�UHTXLULQJ�5RKP�	�+DDV�WR�LPPHGLDWHO\�QRWLI\

WKH� LQVXUHU� RI� DQ\� ORVV�� RFFXUUHQFH� RU� FODLP� DJDLQVW� WKH� SROLF\�� $OWKRXJK

5RKP�	�+DDV�FRQWLQXHG�WR�³SXPS�DQG�WUHDW´�LWV�DUVHQLFDO�ZDVWH�JHQHUDWHG�DW

WKH�:KLWPR\HU� VLWH�� DQG� DOWKRXJK� WKH� PDQDJHPHQW� DW� 5RKP� 	� +DDV� ZDV

DSSDUHQWO\� FRQFHUQHG�� DV� HYLGHQFHG� E\� LQWHUQDO� PHPRUDQGD� SURGXFHG� DW

WULDO��DERXW�LWV�SRWHQWLDO�OHJDO�OLDELOLW\�UHJDUGLQJ�WKH�VLWH�� LW�DSSHDUV� WKDW�QR

FODLPV�XQGHU�WKH�H[FHVV�OLDELOLW\�SROLFLHV�ZHUH�PDGH�GXULQJ�WKH�WLPH�5RKP�	
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+DDV�RZQHG�:KLWPR\HU�� ,Q�������5RKP�	�+DDV�VROG�:KLWPR\HU� WR�6PLWK�

.OLQH�%HHFKDP�

��� � ,Q� ������ &RQJUHVV� HQDFWHG� WKH� &RPSUHKHQVLYH� (QYLURQPHQWDO

5HVSRQVH� DQG� /LDELOLW\� $FW� �&(5&/$�� ZKLFK� LPSRVHV� VWULFW� OLDELOLW\� IRU� WKH

FOHDQ�XS�FRVWV�RI�KD]DUGRXV�VXEVWDQFHV�XSRQ�WKH�RZQHU�RU�RSHUDWRU�RI�DQ\

IDFLOLW\� ZKLFK� GLVSRVHV� RI� VXFK� VXEVWDQFHV�� ,Q� ������ 5RKP� 	� +DDV� ZDV

DGYLVHG�WKDW�LW�ZDV�SRWHQWLDOO\�OLDEOH�IRU�FRVWV�DVVRFLDWHG�ZLWK�IXUWKHU�FOHDQ�

XS�RI�:KLWPR\HU�XQGHU�WKH�QHZ��PRUH�VWULQJHQW�HQYLURQPHQWDO�VWDQGDUGV�VHW

IRUWK�E\�&(5&/$��6XEVHTXHQWO\��WKH�(3$�GHWHUPLQHG�WKDW�5RKP�	�+DDV�ZDV�

LQ�IDFW��VWULFWO\�OLDEOH�IRU�IXUWKHU�FOHDQ�XS�FRVWV�

��� 7KXV�� LQ� ������ 5RKP� 	� +DDV� ILUVW� VRXJKW� FRYHUDJH� IURP� LWV� H[FHVV

LQVXUHUV�IRU�WKH�FRVWV�DVVRFLDWHG�ZLWK�IXUWKHU�FOHDQ�XS�RI�:KLWPR\HU��:KHQ

5RKP�	�+DDV¶� FODLPV� IRU� H[FHVV� OLDELOLW\� FRYHUDJH� XQGHU� WKH� SROLFLHV� ZHUH

GHQLHG�� 5RKP� 	� +DDV� EURXJKW� VXLW�� 7KH� SDUWLHV� DJUHHG� WR� ELIXUFDWH� WKH

³FRYHUDJH´�WULDO�IURP�DQ\�VXEVHTXHQW�GDPDJHV�WULDO��,W�ZDV�DJUHHG�WKDW�WKH

FRYHUDJH� WULDO�ZRXOG�EH�EHIRUH�D� MXU\� DQG�GDPDJHV�� LI� DQ\�� EHIRUH� D� FRXUW

QRQ�MXU\�

���� 7KH� FRYHUDJH� WULDO� FRPPHQFHG� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

3KLODGHOSKLD�&RXQW\�EHIRUH�WKH�+RQRUDEOH�3DXO�/��-DIIH�DQG�D�MXU\��'XULQJ�WKH

WULDO�� ZKLFK� ODVWHG� QLQH� DQG� RQH�KDOI� ZHHNV�� WKH� GHSRVLWLRQ� WHVWLPRQ\� RI

3HWHU� :LOVRQ�� RQH� RI� WKH� SROLF\� XQGHUZULWHUV� ZKR� KDQGOHG� 5RKP� 	� +DDV¶

LQLWLDO� DSSOLFDWLRQ� WR� DGG� :KLWPR\HU� WR� LWV� H[LVWLQJ� H[FHVV� OLDELOLW\� SROLFLHV
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ZDV�UHDG�LQWR�WKH�UHFRUG��0U��:LOVRQ�WHVWLILHG��LQWHU�DOLD��WKDW�³5RKP�	�+DDV

GLG� QRW� GLVFORVH���PDWHULDO� LQIRUPDWLRQ� WR� XQGHUZULWHUV� DQG� SDUWLFXODUO\� WR

P\VHOI� DW� WKH� WLPH� RI� EHLQJ� DVNHG� WR� FRQVLGHU� SURYLGLQJ� FRYHUDJH� IRU� WKH

:KLWPR\HU� >VLWH@�´�+H� IXUWKHU� WHVWLILHG� WKDW� WKH�PDWHULDO� LQIRUPDWLRQ�ZKLFK

5RKP� 	� +DDV� IDLOHG� WR� GLVFORVH� ZDV� ³WKDW� WKH� :KLWPR\HU� FRPSDQ\� KDG

SROOXWHG�DUHDV�RI�JURXQGZDWHU�ZKLFK�UHVXOWHG�LQ�WKLUG�SDUWLHV�EULQJLQJ�FODLPV

DJDLQVW�WKH�:KLWPR\HU�FRPSDQ\��,Q�UHVSRQVH�WR�WKRVH�FODLPV��LQ�DGGLWLRQ�WR

SD\PHQWV� WR� WKLUG�SDUWLHV�� WKH\� ZHUH� DOVR� SURYLGLQJ� WKLUG�SDUWLHV� ZLWK� DQ

DOWHUQDWLYH�ZDWHU�VXSSO\�WR�UHSODFH�WKH�ZDWHU�´

���� $W� WKH� FORVH� RI� DOO� HYLGHQFH�� WKH� FRXUW� GLUHFWHG� D� YHUGLFW� LQ� IDYRU� RI

5RKP�	�+DDV�RQ�WKH�LQVXUHUV¶�³ODWH�GLVFORVXUH´�GHIHQVH��FRQFOXGLQJ�WKDW�WKH

LQVXUHUV�ZHUH�QRW�SUHMXGLFHG�E\�5RKP�	�+DDV¶�ODWH�GLVFORVXUH�WR�WKHP�RI�WKH

SROOXWLRQ�SUREOHP�DW�:KLWPR\HU���$W�WKH�WULDO¶V�FRQFOXVLRQ��WKH�MXU\��KRZHYHU�

E\�DQVZHU�WR�VSHFLDO�YHUGLFW�LQWHUURJDWRULHV��GHWHUPLQHG�� LQWHU�DOLD�� WKDW�QR

FRYHUDJH� H[LVWHG� XQGHU� WKH� SROLFLHV� EHFDXVH� 5RKP� 	�+DDV�� DW� WKH� WLPH� LW

DSSOLHG� IRU� FRYHUDJH�� ZDV� DZDUH� RI� WKH� VHULRXV� SROOXWLRQ� SUREOHP� DW

:KLWPR\HU� \HW� IDLOHG� WR� GLVFORVH� WKH� H[LVWHQFH� RI� WKH� SUREOHP� WR� WKH

LQVXUHUV��6SHFLILFDOO\��WKH�MXU\�GHWHUPLQHG�

E\� DQVZHU� WR� -XU\� 9HUGLFW� 4XHVWLRQ� 1R�� ��� 7KDW� 5RKP� 	
+DDV� IDLOHG� WR� GLVFORVH� PDWHULDO� IDFWV� DERXW� WKH� DUVHQLF
SROOXWLRQ� SUREOHP� DW� :KLWPR\HU� ZKHQ� LW� SXUFKDVHG� WKH
H[FHVV�SROLFLHV�

����������������������������������

��7KXV��LW�ZDV�GHFLGHG�WKDW�WKHUH�ZDV�QR�SUHMXGLFH�LQ�GHOD\LQJ�QRWLFH�RI�WKH
HQYLURQPHQWDO�SROOXWLRQ�SUREOHP�IURP������WR������
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E\�DQVZHU�WR�-XU\�9HUGLFW�4XHVWLRQ�1R�����7KDW�DW�WKH�WLPH
LW� FRQWUDFWHG� ZLWK� WKH� H[FHVV� OLDELOLW\� LQVXUHUV�� 5RKP� 	
+DDV�NQHZ�RI�GDPDJH�RU� LQMXU\� IRU�ZKLFK� WKHUH�ZRXOG�EH
OHJDO�OLDELOLW\�ODUJH�HQRXJK�WR�UHDFK�WKH�H[FHVV�SROLFLHV�

E\� DQVZHU� WR� -XU\� 9HUGLFW� 4XHVWLRQ� 1R�� ��� 7KDW� DIWHU
SXUFKDVLQJ� :KLWPR\HU�� 5RKP� 	� +DDV� SURFHHGHG� WR� DFW
GHVSLWH�WKH�VXEVWDQWLDO�FHUWDLQW\�WKDW�GDPDJH�VXFK�DV�WKDW
ZKLFK� RFFXUUHG� ZRXOG� UHVXOW� GXULQJ� WKH� SROLF\� SHULRGV� LQ
TXHVWLRQ��DQG

E\� DQVZHU� WR� -XU\� 4XHVWLRQ� 1R�� ��� 7KDW� 5RKP� 	� +DDV¶
LQLWLDO�DZDUHQHVV�WKDW�LWV�UHVXOWDQW�GDPDJHV�ZRXOG�H[FHHG
LWV� XQGHUO\LQJ� FRYHUDJH� DQG� UHDFK� LWV� H[FHVV� LQVXUDQFH
SROLFLHV�RFFXUUHG�VRPHWLPH�EHIRUH�0DUFK���������

���� $IWHU�WKH�MXU\�UHWXUQHG�LWV�YHUGLFW��WKH�LQGLYLGXDO�MXURUV�UHWXUQHG�WR�WKH

MXU\� URRP��7KH� WULDO� MXGJH� MRLQHG� WKHP� WKHUH� DQG�� DV� DOOHJHG� LQ� WKH� VZRUQ

DIILGDYLWV�RI�WZR�RI�WKH�MXURUV�SUHVHQW��WKH�MXGJH�WROG�WKH�MXURUV�

D�� WKDW�KH�KDG� VHHQ�HYLGHQFH� WKDW� WKH� MXU\�KDG�QRW� VHHQ
DQG�WKDW�WKH�MXU\�ZRXOG�KDYH�UHWXUQHG�D�GLIIHUHQW�YHUGLFW�LI
LW�KDG�VHHQ�WKDW�HYLGHQFH�

E��WKDW�WKH�MXU\�PDGH�WKH�ZURQJ�GHFLVLRQ�LQ�LWV�YHUGLFW�

F��WKDW�WKH�LQVXUDQFH�FRPSDQLHV�KDG�UHFHQWO\�ORVW�DQRWKHU
FDVH�LQ�3LWWVEXUJK�

G��WKDW�5RKP�	�+DDV�LV�D�YHU\�JRRG�FRPSDQ\�

H�� WKDW�WKH�H[LVWHQFH�RI�ROG�FRPSDQ\� UHFRUGV� IURP�VR� IDU
EDFN� LQ� WLPH� SURYHG� WKDW� 5RKP� 	� +DDV� KDG� QRWKLQJ� WR
KLGH�

I��WKDW�5RKP�	�+DDV�KDV�VLWHV�DOO�RYHU�WKH�FRXQWU\�WKDW�ZLOO
FRVW�WKHP�ELOOLRQV�RI�GROODUV�WR�VHWWOH��DQG

J�� WKDW� WKH� MXU\� VKRXOG� KDYH� QRWLFHG� WKDW� 7UDYHOHUV� DQG
$HWQD�KDG�VHWWOHG�ZLWK�5RKP�	�+DDV�
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2QH�RI�WKH�MXURUV�UHSRUWHG�³,�WKHQ�DVNHG�>WKH�MXGJH@�KRZ�+LV�+RQRU�FRXOG�EH

VR�ELDVHG�ZKHQ�,�WKRXJKW�D�MXGJH�ZDV�WR�EH�LPSDUWLDO��WR�ZKLFK�>WKH�MXGJH@

UHVSRQGHG�WKDW�KH�ZDV�RQO\�KXPDQ�´

���� 7KH�SDUWLHV�ILOHG�SRVW�YHUGLFW�PRWLRQV�DQG�RQ�-XQH����������DSSHOODQW

LQVXUHUV�ILOHG�D�PRWLRQ�VHHNLQJ�WKH�WULDO�MXGJH¶V�UHFXVDO�IURP�UXOLQJ�RQ�WKRVH

PRWLRQV�DQG�IURP�SUHVLGLQJ�RYHU�WKH�GDPDJHV�WULDO��7KHUH�ZDV�QR�KHDULQJ�RQ

WKH� UHFXVDO�PRWLRQ��2Q�-XO\����������� DW� WKH� RXWVHW� RI� WKH�KHDULQJ� RQ� WKH

SRVW�YHUGLFW� PRWLRQV� RI� WKH� SDUWLHV�� WKH� WULDO� MXGJH� VXPPDULO\� GHQLHG� WKH

UHFXVDO� PRWLRQ�� VWDWLQJ� IURP� WKH� EHQFK�� ³>L@Q� WKH� PHDQWLPH� EHIRUH� ZH

SURFHHG��,�ZLVK�WR�LQGLFDWH�WR�HYHU\RQH�KHUH�WKDW�WKH�PRWLRQ�IRU�P\�UHFXVDO

LV�KHUHE\�GHQLHG�´�7KH�FRXUW¶V�RSLQLRQ�LQ�VXSSRUW�RI�LWV�GHQLDO�RI�WKH�UHFXVDO

PRWLRQ�ZDV�QRW� ILOHG�XQWLO�'HFHPEHU�����������VRPH� ILYH�PRQWKV� ODWHU�� ,Q

WKDW� RSLQLRQ�� WKH� FRXUW� VXSSRUWHG� LWV� GHQLDO� RI� WKH� UHFXVDO�PRWLRQ�� LQ� SDUW

EHFDXVH� ³WKH� FRPPHQWV� PDGH� E\� WKH� MXURUV� LQ� WKHLU� DIILGDYLW>V@� GR� QRW

DFFXUDWHO\�UHIOHFW�WKH�FRQYHUVDWLRQ�WKDW�WKLV� FRXUW�KDG�ZLWK� WKH� MXURUV�DIWHU

WKH�YHUGLFW�ZDV�UHDFKHG�´

���� %\�RUGHU� GDWHG� -XO\����� ������ WKH� FRXUW� HQWHUHG� -129� RQ� WKH� MXU\¶V

YHUGLFW�ZLWK� UHVSHFW� WR� WKH� MXU\¶V� DQVZHUV� WR� YHUGLFW� TXHVWLRQV� QXPEHUV� �

DQG� ��� 7KH� RUGHU� IXUWKHU�PDQGDWHG� WKDW� WKH� MXU\¶V� YHUGLFW� LQ� UHVSRQVH� WR

YHUGLFW�TXHVWLRQV�QXPEHUV���DQG���GLG�QRW�SUHFOXGH�FRYHUDJH�IRU�WKDW�SRUWLRQ

RI�WKH�HQYLURQPHQWDO�GDPDJH�FDXVHG�E\�:KLWPR\HU¶V�DFWLRQV�EHIRUH� LW�ZDV

DFTXLUHG�E\�5RKP�	�+DDV�
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���� 7KH�FRXUW�RUGHUHG�WKH�FRPPHQFHPHQW�RI�WKH�QRQ�MXU\�GDPDJHV� WULDO�

$W�WKH�FRQFOXVLRQ�WKHUHRI��WKH�FRXUW�JUDQWHG�WKH�IROORZLQJ�UHOLHI�

D�� -XGJPHQW� LQ� IDYRU� RI� 5RKP� 	� +DDV�� DQG� DJDLQVW� WKH
/RQGRQ�,QVXUHUV��LQ�WKH�DPRXQW�RI����������������IRU�SDVW
FOHDQ�XS� FRVWV�� �������������� IRU� SDVW� GHIHQVH� FRVWV��

��������������IRU�SUHMXGJPHQW�LQWHUHVW�DQG�D�SHUFHQWDJH
RI�5RKP�	�+DDV¶�IXWXUH�FOHDQ�XS�DQG�GHIHQVH�FRVWV�

E�� -XGJPHQW� LQ� IDYRU� RI� 5RKP� 	� +DDV�� DQG� DJDLQVW� WKH
+RPH� ,QVXUDQFH� &RPSDQ\�� LQ� WKH� DPRXQW� RI
�������������� IRU� SDVW� FOHDQ�XS� FRVWV�� ������������ IRU
SDVW�GHIHQVH�FRVWV��������������IRU�SUHMXGJPHQW�LQWHUHVW
DQG� D� SHUFHQWDJH� RI� 5RKP� 	� +DDV¶� IXWXUH� FOHDQ�XS� DQG
GHIHQVH�FRVWV�

���� 7KH�/RQGRQ�,QVXUHUV�DQG�7KH�+RPH�,QVXUDQFH�&RPSDQ\�ILOHG�VHSDUDWH

DSSHDOV�ZKLFK�KDYH�EHHQ� FRQVROLGDWHG�KHUHLQ�� 5RKP�	�+DDV� ILOHG� D� FURVV�

DSSHDO� ZKLFK� ZDV� VXEVHTXHQWO\� GLVFRQWLQXHG�� 8QLWHG� 3ROLF\� +ROGHUV� DQG

%HWKOHKHP�6WHHO�&RUS���HW�DO���KDYH�ILOHG�DPLFXV�EULHIV�LQ�VXSSRUW�RI�DSSHOOHH

5RKP�	�+DDV��7KH�(QYLURQPHQWDO�/LWLJDWLRQ�$VVRFLDWLRQ�KDV�ILOHG�DQ�DPLFXV

EULHI�LQ�VXSSRUW�RI�DSSHOODQW�LQVXUHUV�

���� %HIRUH�XV�DUH�WKH�IROORZLQJ�LVVXHV�

��� :KHWKHU� WKH� WULDO� MXGJH� VKRXOG� KDYH� UHFXVHG� KLPVHOI
IURP� UXOLQJ� RQ� WKH� SRVW�WULDO� PRWLRQV� DQG� SUHVLGLQJ� RYHU
WKH� GDPDJHV� WULDO� EHFDXVH� RI� KLV� ELDVHG� VWDWHPHQWV� LQ
IDYRU� RI� >5RKP�	�+DDV@�ZKLFK� ZHUH� EDVHG� RQ�PDWWHUV� D
IDFW�ILQGHU�PD\�QRW�FRQVLGHU��DQG�ZKHWKHU� WKH�WULDO� MXGJH
IXUWKHU� HUUHG� LQ� IDLOLQJ� WR� UHIHU� WKH� UHFXVDO� PRWLRQ� WR
DQRWKHU�MXGJH�IRU�GLVSRVLWLRQ�

����������������������������������

�� 5RKP� 	� +DDV� ZDV� D� GHIHQGDQW� LQ� WKUHH� VHSDUDWH� DFWLRQV� LQYROYLQJ
:KLWPR\HU�SULRU�WR�EHLQJ�D�SODLQWLII�LQ�WKH�SUHVHQW�DFWLRQ�



-��$��������

��

���:KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� RYHUWXUQLQJ� WKH� MXU\¶V
YHUGLFW�LQ�IDYRU�RI�'HIHQGDQW�,QVXUHUV�RQ�-XU\�4XHVWLRQ�1R�
�� �IDLOXUH� WR� GLVFORVH� LVVXH�� DQG�� LI� QRW�� ZKHWKHU� WKH
VWDQGDUGV�VHW�IRUWK�LQ�WKDW�TXHVWLRQ�DQG�WKH�FRUUHVSRQGLQJ
MXU\�LQVWUXFWLRQV�ZHUH�LPSURSHU�

���:KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� RYHUWXUQLQJ� WKH� MXU\¶V
YHUGLFW�LQ�IDYRU�RI�'HIHQGDQW�,QVXUHUV�RQ�-XU\�4XHVWLRQ�1R�
���NQRZQ�ORVV�LVVXH��DQG��LI�QRW��ZKHWKHU�WKH�VWDQGDUGV�VHW
IRUWK� LQ� WKDW� TXHVWLRQ� DQG� WKH� FRUUHVSRQGLQJ� MXU\
LQVWUXFWLRQV�ZHUH�LPSURSHU�

��� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� KROGLQJ� WKDW�
QRWZLWKVWDQGLQJ�WKH�MXU\¶V�YHUGLFW�LQ�IDYRU�RI�WKH�'HIHQGDQW
,QVXUHUV�RQ�-XU\�4XHVWLRQ�1R�����H[SHFWHG�GDPDJH�LVVXH��
'HIHQGDQW� ,QVXUHUV�ZHUH� VWLOO� REOLJDWHG� WR� SD\� IRU� DOO� WKH
GDPDJHV� FDXVHG� E\� >5RKP� 	� +DDV¶@� GLUHFW� FRUSRUDWH
SUHGHFHVVRU�

���:KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� UXOLQJ� WKDW� WKH� MXU\¶V
YHUGLFW�LQ�IDYRU�RI�'HIHQGDQW�,QVXUHUV�RQ�-XU\�4XHVWLRQ�1R�
���PDQLIHVWDWLRQ�LVVXH��KDG�QR�³OHJDO�HIIHFW�´

���:KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� GLUHFWLQJ� D� YHUGLFW� LQ
IDYRU� RI� >5RKP�	�+DDV@� RQ� WKH� LVVXH�RI� SUHMXGLFLDOO\� ODWH
QRWLFH�

��� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� KROGLQJ� 'HIHQGDQW
,QVXUHUV� OLDEOH�� XS� WR� WKHLU� UHVSHFWLYH�SROLF\� OLPLWV�� IRU� DOO
WKH� GDPDJH� FDXVHG� E\� WKH� DFWLRQV� RI� >5RKP� 	� +DDV¶@
GLUHFW� FRUSRUDWH� SUHGHFHVVRU� SULRU� WR� WKH� LQFHSWLRQ� RI
'HIHQGDQW�LQVXUHUV¶�FRYHUDJH�

��� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� RUGHULQJ� 'HIHQGDQW
,QVXUHUV� WR� LQGHPQLI\� >5RKP� 	� +DDV@� IRU� GHIHQVH� FRVWV
DQG�SUHMXGJPHQW�LQWHUHVW�LQFXUUHG�DQG�RU�DFFUXHG�SULRU�WR
WKH�GDWH� RI� VHWWOHPHQW� EHWZHHQ�>5RKP�	�+DDV@� DQG�>LWV@
SULPDU\�LQVXUHU�

���:KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ�KROGLQJ� WKDW� >5RKP�	
+DDV@� PD\� FKRRVH� ZKLFK� LQGLYLGXDO� VXEVFULEHUV� WR� WKH
/RQGRQ�,QVXUHUV¶�SROLFLHV�ZLOO�SD\�WKH�ORVV�
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���� $SSHOODQWV� ILUVW� DOOHJH� WKDW� WKH� WULDO� MXGJH� HUUHG� ZKHQ� KH� IDLOHG� WR

UHFXVH� KLPVHOI� IURP� SUHVLGLQJ� RYHU� WKH� SRVW�WULDO� PRWLRQV� DQG� WKH

VXEVHTXHQW�GDPDJHV�WULDO�EHFDXVH�LW�LV�DOOHJHG� WKH�VWDWHPHQWV�KH�PDGH� WR

WKH� MXURUV� LPPHGLDWHO\� DIWHU� WULDO� PDQLIHVWHG� D� SHUVRQDO� ELDV� DJDLQVW� WKH

LQVXUDQFH� FRPSDQLHV� DQG� LQ� IDYRU� RI� 5RKP� 	� +DDV�� )RU� SXUSRVHV� RI� WKLV

DSSHDO�ZH�GHIHU�DQ\�FRQVLGHUDWLRQ�RI�WKLV�LVVXH�VLQFH�ZH�DUH�DEOH�WR�GHFLGH

WKH�PHULWV� RI� WKH� DSSHDO� ZLWKRXW� UHIHUHQFH� WR� WKH� FODLP� RI� ELDV� DQG� WDLQW

DJDLQVW�WKH�WULDO�MXGJH�

���� $FFRUGLQJO\�� ZH� WXUQ� RXU� LQTXLU\� WR� D� FRQVLGHUDWLRQ� RI� DSSHOODQWV¶

VHFRQG�LVVXH��ZKHWKHU�WKH�FRXUW�SURSHUO\�HQWHUHG�-129�RQ�WKH�MXU\¶V�YHUGLFW

WKDW�5RKP�	�+DDV�IDLOHG�WR�GLVFORVH�PDWHULDO�IDFWV�DERXW�WKH�DUVHQLF�SROOXWLRQ

SUREOHP�DW�:KLWPR\HU�ZKHQ�LW�SXUFKDVHG�WKH�H[FHVV�FRYHUDJH�LQ�TXHVWLRQ�

,Q� UHYLHZLQJ� D� PRWLRQ� IRU� MXGJPHQW� Q�R�Y��� WKH
HYLGHQFH� PXVW� EH� FRQVLGHUHG� LQ� WKH� OLJKW� PRVW
IDYRUDEOH� WR� WKH� YHUGLFW� ZLQQHU�� DQG� KH� PXVW� EH
JLYHQ� WKH� EHQHILW� RI� HYHU\� UHDVRQDEOH� LQIHUHQFH� RI
IDFW� DULVLQJ� WKHUHIURP�� DQG� DQ\� FRQIOLFW� LQ� WKH
HYLGHQFH�PXVW�EH�UHVROYHG�LQ�KLV�IDYRU��0RUHRYHU��D
MXGJPHQW� Q�R�Y�� VKRXOG� RQO\� EH� HQWHUHG� LQ� D� FOHDU
FDVH�DQG�DQ\�GRXEWV�PXVW�EH�UHVROYHG�LQ�IDYRU�RI�WKH
YHUGLFW�ZLQQHU��)XUWKHU>�@�D� MXGJH¶V�DSSUDLVHPHQW�RI
WKH� HYLGHQFH� LV� QRW� WR� EH� EDVHG� RQ� KRZ� KH� ZRXOG
KDYH�YRWHG�KDG�KH�EHHQ�D�PHPEHU�RI� WKH� MXU\��EXW
RQ� WKH� IDFWV�DV� WKH\�FRPH� WKURXJK�WKH� VLHYH�RI� WKH
MXU\¶V�GHOLEHUDWLRQV�

7KHUH� DUH� WZR�EDVHV�XSRQ�ZKLFK� D� MXGJPHQW�Q�R�Y�
FDQ� EH� HQWHUHG�� RQH�� WKH� PRYDQW� LV� HQWLWOHG� WR
MXGJPHQW� DV� D� PDWWHU� RI� ODZ� DQG�RU� WZR�� WKH
HYLGHQFH�LV�VXFK�WKDW�QR�WZR�UHDVRQDEOH�PLQGV�FRXOG
GLVDJUHH� WKDW� WKH� RXWFRPH� VKRXOG� KDYH� EHHQ
UHQGHUHG�LQ� IDYRU�RI� WKH�PRYDQW��:LWK�WKH� ILUVW�� WKH
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FRXUW� UHYLHZV� WKH� UHFRUG� DQG� FRQFOXGHV� WKDW� HYHQ
ZLWK� DOO� IDFWXDO� LQIHUHQFHV� GHFLGHG� DGYHUVH� WR� WKH
PRYDQW�WKH�ODZ�QRQHWKHOHVV�UHTXLUHV�D�YHUGLFW�LQ�KLV
IDYRU��ZKHUHDV�ZLWK�WKH�VHFRQG�WKH�FRXUW�UHYLHZV�WKH
HYLGHQWLDU\� UHFRUG� DQG� FRQFOXGHV� WKDW� WKH� HYLGHQFH
ZDV�VXFK�WKDW�D�YHUGLFW�IRU�WKH�PRYDQW�ZDV�EH\RQG
SHUDGYHQWXUH�

0RXUH� Y�� 5DHXFKOH�� ���� 3D�� ����� ����� ���� $��G� �����
����� �������� $FFRUG� 1RJRZVNL� Y�� $OHPR�+DPPDG�
���� 3D�6XSHU�� ����� ��������� ���� $��G� ����� ������
��������HQ�EDQF���DSSHDO�GHQLHG������3D�����������$��G
���� �������� ,Q� PDNLQJ� WKH� GHWHUPLQDWLRQ� RI� ZKHWKHU
MXGJPHQW� QRWZLWKVWDQGLQJ� WKH� YHUGLFW� LV� DSSURSULDWH�� RXU
VFRSH� RI� UHYLHZ� LV� SOHQDU\� DV� LW� LV� ZLWK� DQ\� UHYLHZ� RI
TXHVWLRQV�RI�ODZ��'DYLV�Y��%HUZLQG�&RUS�������3D������
���������$��G�����������������

%RXWWH� Y�� 6HLWFKLN�� ���� $��G� ����� ������� �3D�6XSHU�� ������� 6HH� DOVR

3HWUDVRYLWV�Y��.OHLQHU������$��G������3D�6XSHU���������-129�LV�SURSHU�LI

PRYDQW�LV�HQWLWOHG�WR� MXGJPHQW�DV�D�PDWWHU�RI�ODZ�RU� LI�HYLGHQFH�ZDV�VXFK

WKDW� QR� WZR� UHDVRQDEOH� PLQGV� FRXOG� GLVDJUHH� WKH� YHUGLFW� ZDV� LPSURSHU��

&OLQWRQ�Y��*LOHV������$��G������3D�6XSHU���������VDPH��

����� -129� LV� WKH� SURSHU� UHPHG\� LQ� D� FLYLO� FDVH� ZKHUH� WKH� HYLGHQFH

SUHVHQWHG�DW�WULDO�ZDV�LQVXIILFLHQW�WR�VXVWDLQ�WKH�YHUGLFW��%XWOHU�Y��)OR�5RQ

9HQGLQJ�&R�������$��G����������Q����3D�6XSHU���������1RQHWKHOHVV��-129

LV�DQ�H[WUHPH�UHPHG\�ZKLFK�LV�SURSHUO\�HQWHUHG�E\�WKH�WULDO�FRXUW�RQO\�LQ�D

FDVH�ZKHUH�� DIWHU� YLHZLQJ� WKH� HYLGHQFH� LQ� WKH� OLJKW�PRVW� IDYRUDEOH� WR� WKH

YHUGLFW�ZLQQHU��WKH�IDFWV�DUH�VR�FOHDU�WKDW�QR�WZR�UHDVRQDEOH�PLQGV�FRXOG�IDLO

WR�DJUHH�WKDW�WKH�YHUGLFW��DV�UHQGHUHG�E\�WKH�MXU\��ZDV�LPSURSHU��/LOOH\�Y�

-RKQV�0DQYLOOH� &RUS��� ���� $��G� ����� ���� �3D�6XSHU�� ������ �FLWLQJ

5REHUWVRQ� Y�� $WODQWLF� 5LFKILHOG� 3HWUR��� ���� $��G� ����� ���� �3D�6XSHU�
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��������-129��KRZHYHU��³PD\�QRW�EH�HPSOR\HG�WR�LQYDGH�WKH�SURYLQFH�RI�WKH

MXU\�´�&ROOLQFLQL�Y��+RQH\ZHOO��,QF�������$��G�����������3D�6XSHU�������

�FLWLQJ� 7UDZLFN� Y�� 1DWLRQZLGH� 0XWXDO� ,QVXUDQFH� &R��� ���� $��G� ����

�3D�6XSHU����������7KXV��ZKHQ�WKHUH�LV�D�TXHVWLRQ�RI�IDFW�WR�EH�UHVROYHG��LW�LV

ZLWKLQ�WKH�VROH�SXUYLHZ�RI�WKH�MXU\��,G��-129�VKRXOG�QRW�EH�HQWHUHG�ZKHUH

HYLGHQFH� LV� FRQIOLFWLQJ� XSRQ� D� PDWHULDO� IDFW�� /LOOH\� Y�� -RKQV�0DQYLOOH

&RUS��� ���� $��G� DW� ����� 7KXV�� ZKHUH� WKH� MXU\� KDV� EHHQ� SUHVHQWHG� ZLWK

FRQIOLFWLQJ�HYLGHQFH��D�PRWLRQ�IRU�-129�VKRXOG�EH�GHQLHG��86)	*�Y��5R\HU

*DUGHQ�&HQWHU������$��G������3D�&PZOWK��������

���� ,Q�WKH�LQVWDQW�PDWWHU��WKH�FRXUW�HQWHUHG�-129�RQ�WKH�MXU\¶V�DIILUPDWLYH

DQVZHUV� WR� VSHFLDO� YHUGLFW� TXHVWLRQ� QXPEHU� �� ZKHUHLQ� WKH� MXU\� FRQFOXGHG

WKDW� 5RKP� 	� +DDV� IDLOHG� WR� GLVFORVH� PDWHULDO� LQIRUPDWLRQ� WR� WKH� LQVXUHUV

UHJDUGLQJ�WKH�PDVVLYH�SROOXWLRQ�SUREOHP�DW�:KLWPR\HU�DW�WKH�WLPH�LW�DSSOLHG

IRU� WKH� H[FHVV� SROLFLHV�� 7KH� IXOO� WH[W� RI� 4XHVWLRQ� 1R�� �� ZLWK� WKH� MXU\¶V

DQVZHUV�WKHUHWR�LV�DV�IROORZV�

'R�\RX�ILQG�WKDW��DV�WR�DQ\�RI�WKH�SROLFLHV�OLVWHG�EHORZ��WKH
LQVXUHU�LVVXLQJ�WKH�SROLF\�KDV�SURYHQ�WKH�IROORZLQJ�IDFWV�E\
FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�

$�� 7KDW�� LQ� FRQQHFWLRQ� ZLWK� EX\LQJ� WKH� VSHFLILF� LQVXUDQFH
SROLF\��5RKP�DQG�+DDV¶�HPSOR\HHV�RU�DJHQWV�RI�5RKP�DQG
+DDV� ZKR� ZHUH� LQ� FRQWDFW� ZLWK� WKH� LVVXLQJ� LQVXUHU
LQWHQWLRQDOO\� IDLOHG� WR� GLVFORVH� PDWHULDO� LQIRUPDWLRQ� DERXW
:KLWPR\HU��DQG��LI�VR�

%��7KDW�5RKP�DQG�+DDV�HPSOR\HHV�RU�DJHQWV�GHOLEHUDWHO\
FRQFHDOHG�PDWHULDO� LQIRUPDWLRQ�ZLWK� WKH� LQWHQW� WR� GHFHLYH
WKH�&*/�H[FHVV�LQVXUHU��RU��DV�SDUW�RI�DQ� LQWHQWLRQDO�SODQ
WR�FRQFHDO�DQG�GHFHLYH��NHSW�PDWHULDO�LQIRUPDWLRQ�IURP�WKH
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HPSOR\HHV�RU�DJHQWV�LQ�FRQWDFW�ZLWK�WKH�LQVXUHU�VR�WKDW�WKH
LQIRUPDWLRQ�ZRXOG�QRW�EH�GLVFORVHG"

$16:(5

$��7KUHH�/RQGRQ�3ROLFLHV��-XQH����������WR�0DUFK���������
>WKH�MXU\�DQVZHUHG�³<HV�´@
%��/RQGRQ�3ROLF\��-DQXDU\����������WR�0DUFK���������
>WKH�MXU\�DQVZHUHG�³<HV�´@
&��7ZR�/RQGRQ�3ROLFLHV��0DUFK���������WR�0DUFK���������
>WKH�MXU\�DQVZHUHG�³<HV�´@
'��+RPH�3ROLF\��0DUFK���������WR�0DUFK���������
>WKH�MXU\�DQVZHUHG�³<HV�´@
(�� $PHULFDQ� +RPH� 3ROLF\� �0DUFK� ��� ����� WR� 0DUFK� ��
�����
>WKH�MXU\�DQVZHUHG�<HV�´@
)��/RQGRQ�3ROLF\��0DUFK���������WR�0DUFK���������
>WKH�MXU\�DQVZHUHG�³<HV�´@
*��+RPH�3ROLF\��0DUFK���������WR�0DUFK���������
>WKH�MXU\�DQVZHUHG�³<HV�´@

���� 3ULRU� WR� SXUFKDVLQJ�:KLWPR\HU� RQ� -XQH����� ������5RKP�	�+DDV�KDG

WKUHH�H[LVWLQJ�H[FHVV�OLDELOLW\�SROLFLHV�LQ�IRUFH�ZLWK�WKH�/RQGRQ�,QVXUHUV��7ZR

RI� WKRVH� SROLFLHV� ZHUH� SXUFKDVHG� RQ� -DQXDU\� ��� ������ DQG� WKH� RWKHU� ZDV

SXUFKDVHG� RQ� 0D\� ��� ������ ,W� LV� XQGLVSXWHG� WKDW� 5RKP� 	� +DDV� DGGHG

:KLWPR\HU�XQGHU�WKRVH�SROLFLHV�LQ�'HFHPEHU�RI�������UHWURDFWLYH�WR�-XQH����

������7KH�FRXUW�FRQVLGHUHG�WKH�MXU\¶V�YHUGLFW�RQ�TXHVWLRQ�QXPEHU���LQ�OLJKW

RI� WKHVH� IDFWV� DQG� WKH� MXU\¶V� H[SOLFLW� ILQGLQJ�� LQ� VSHFLDO� YHUGLFW� TXHVWLRQ

QXPEHU����WKDW�SULRU�WR�LWV�DFTXLVLWLRQ�RI�:KLWPR\HU�RQ�-XQH�����������5RKP

	� +DDV� ZDV� XQDZDUH� RI� DQ\� SROOXWLRQ� SUREOHP� DW� WKH� VLWH��� 7KH� FRXUW

����������������������������������

��4XHVWLRQ�QXPEHU�ILYH�DQG�WKH�MXU\¶V�DQVZHU�WKHUHWR�UHDG�DV�IROORZV�
+DYH� WKH� LQVXUHUV� SURYHQ� WKDW�� EHIRUH� 5RKP� DQG� +DDV
ERXJKW� :KLWPR\HU� RQ� -XQH� ���� ������ 5RKP� DQG� +DDV¶
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FRQFOXGHG� WKDW�5RKP�	�+DDV� FRXOG�QRW� KDYH�KDG�DQ\� LQWHQW� WR� GHFHLYH� RU

FRQFHDO�PDWHULDO�LQIRUPDWLRQ�ZKHQ�LW�SXUFKDVHG�LWV�LQLWLDO�SROLFLHV�IRU�H[FHVV

OLDELOLW\�LQVXUDQFH�LQ�-DQXDU\�RI������DQG�0D\�RI�������EHFDXVH�DW�WKDW�WLPH�

DOWKRXJK� 5RKP� 	� +DDV� ZDV� LQ� HQJDJHG� LQ� QHJRWLDWLRQV� WR� SXUFKDVH

:KLWPR\HU�� 5RKP� 	� +DDV� ZDV� QRW� DZDUH� WKDW� :KLWPR\HU� SUHVHQWHG� D

VHULRXV�HQYLURQPHQWDO�SROOXWLRQ�SUREOHP��7KH�FRXUW��WKHUHIRUH��HQWHUHG�-129

RQ� WKH� MXU\¶V� YHUGLFW� ZLWK� UHVSHFW� WR� WKH� WKUHH� /RQGRQ� SROLFLHV� WR� ZKLFK

:KLWPR\HU�ZDV�DGGHG�EHFDXVH�LW�GHWHUPLQHG

>W@KDW�WKH�DSSURSULDWH�WLPH�UHIHUHQFH�LQ�TXHVWLRQ�1R���� LV
WKDW�RI�WKH�DFWXDO�GDWH�5RKP�DQG�+DDV�FRQWUDFWHG�IRU�HDFK
SROLF\�DQG�QRW�WKH�GDWH�LQ�ZKLFK�/RQGRQ�DJUHHG�WR�LVVXH�DQ
HQGRUVHPHQW� FRYHULQJ� :KLWPR\HU� XQGHU� WKH� /RQGRQ
LQVXUHU¶V�>VLF@�SUHYLRXVO\�LVVXHG�SROLFLHV�

>8@SRQ�UHYLHZ�RI�WKH�HYLGHQFH�SUHVHQWHG�WR�WKH�MXU\��LW
LV� FOHDU� WKDW� WKHUH� KDV� EHHQ� QR� VKRZLQJ� E\� FOHDU� DQG
FRQYLQFLQJ� HYLGHQFH� WKDW� DW� WKH� WLPH� WKHVH� WKUHH� /RQGRQ
SROLFLHV� ZHUH� FRQWUDFWHG� IRU�� 5RKP� DQG� +DDV� PDGH� DQ\
LQWHQWLRQDO� RPLVVLRQV� RI� PDWHULDO� LQIRUPDWLRQ� FRQFHUQLQJ
WKH�:KLWPR\HU�VLWH�

���� :H�ILQG�WKH�FRXUW¶V�LQWHUSUHWDWLRQ�IODZHG�IRU�VHYHUDO�UHDVRQV��)LUVW��WKH

FRXUW� FOHDUO\� LQWHUSUHWHG� TXHVWLRQ� QXPEHU� �� DV� UHIHUULQJ� WR� SROLF\� GDWHV

ZKLFK�GLG�QRW�DSSHDU�ZLWKLQ�WKH�DFWXDO��OLWHUDO�WH[W�RI�WKH�TXHVWLRQ�SUHVHQWHG

WR�WKH�MXU\��7KH�FRXUW�IRXQG�WKDW�WKH�³UHOHYDQW�WLPH�SHULRG�UHIHUUHG�WR�«�LV

�������������������������������������������������������������������������������������������������������������

H[HFXWLYHV�RU�VXSHUYLVRU\�HPSOR\HHV�KDG�DFWXDO�NQRZOHGJH
WKDW� WKH� ZDVWH� GLVSRVDO� SUDFWLFHV� RI� 2OG� :KLWPR\HU� KDG
FDXVHG� DQG� ZHUH� FDXVLQJ� LQMXU\� WR� JURXQGZDWHU� DW� WKH
:KLWPR\HU�VLWH"

7KH�MXU\�DQVZHUHG�³1R�´
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WKH� DFWXDO� LQFHSWLRQ� GDWH� RI� WKH� ���������� SROLFLHV�� L�H��� -DQXDU\� ��� ����

DQG�0D\���������´�7KXV��WKH�FRXUW�FKRVH�WR�HOHFW�WKH�KLVWRULFDO�LQFHSWLRQ�GDWH

RI� LQVXUDQFH� UDWKHU� WKDQ� WKH� FULWLFDO� GDWH� ZKHQ� WKH� :KLWPR\HU� ULVN� ZDV

DGGHG��4XHVWLRQ�QXPEHU����LQ�IDFW��VSHFLILFDOO\�DVNHG�ZKHWKHU�5RKP�	�+DDV

ZLWKKHOG� PDWHULDO� LQIRUPDWLRQ� ZLWK� UHVSHFW� WR� WKH� ³7KUHH� /RQGRQ� 3ROLFLHV

�-XQH� ���� ����� WR� 0DUFK� ��� ������´� �(PSKDVLV� DGGHG��� 7KXV�� TXHVWLRQ

QXPEHU� �� DVNHG� WKH� MXU\� WR� GHWHUPLQH� ZKHWKHU� 5RKP� 	� +DDV� ZLWKKHOG

PDWHULDO�LQIRUPDWLRQ�ZKHQ��LQ�ODWH�������LW�DGGHG�:KLWPR\HU�WR�LWV�H[LVWLQJ

SROLFLHV��UHWURDFWLYH�WR�-XQH����������

���� )XUWKHU��TXHVWLRQ�QXPEHU���GLG�QRW�LQTXLUH�DERXW�DQ\�SROLF\�LQFHSWLRQ

GDWHV�SULRU�WR�-XQH�����������,Q�IDFW��WKH�GDWHV�-DQXDU\����������DQG�0D\���

������GR�QRW�DSSHDU�DQ\ZKHUH�LQ�TXHVWLRQ�QXPEHU����,W�LV�FOHDU�WKDW�WKH�MXU\

ZDV� QRW� EHLQJ� DVNHG�ZKHWKHU� 5RKP�	�+DDV� ZLWKKHOG�PDWHULDO� LQIRUPDWLRQ

ZKHQ� LW� LQLWLDOO\� SXUFKDVHG� H[FHVV� SROLFLHV� LQ� -DQXDU\� RI� ����� DQG� 0D\� RI

������SULRU�WR�LWV�SXUFKDVH�RI�:KLWPR\HU��7KXV��WKH�FRXUW¶V�FRQFOXVLRQ�WKDW

³WKH� HYLGHQFH� GRHV� QRW� VXSSRUW� WKH� MXU\¶V� ILQGLQJ� RQ� 4XHVWLRQ� 1R�� �� ZLWK

UHVSHFW�WR�WKH�����������/RQGRQ�SROLFLHV�DQG�DQ�2UGHU�RI�1�2�9��LV�HQWHUHG

ZLWK�UHVSHFW�WR�WKRVH�SROLFLHV>�@´�LV�HUURU��LQ�SDUW��EHFDXVH�TXHVWLRQ�QXPEHU

��VLPSO\�GLG�QRW�UHIHU�WR�WKH�SROLF\�GDWHV�LPSXWHG�DV�³UHOHYDQW´�E\�WKH�FRXUW

DQG� D� UHYLHZ� RI� WKH� UHFRUG� UHYHDOV� WKHUH� ZDV� QR� IDFWXDO� GLVSXWH� DW� WULDO

UHJDUGLQJ�ZKLFK� SROLF\� GDWHV�ZHUH� UHOHYDQW�� ,QGHHG�� WKH� WKHRU\� WKDW� WKHUH

ZHUH�WZR�UHOHYDQW�³OHYHOV´�RI�H[FHVV�OLDELOLW\�FRYHUDJH��L�H���RQH�OHYHO�ZKLFK



-��$��������

��

SUH�GDWHG�5RKP�	�+DDV¶� DFTXLVLWLRQ� RI�:KLWPR\HU� XQGHU� SROLFLHV� LVVXHG� LQ

-DQXDU\� RI� ����� DQG� 0D\� RI� ������ DQG� D� VHFRQG� OHYHO� ZKLFK� LQFOXGHG� DOO

RWKHU�FRYHUDJH�LQFHSWLQJ�DIWHU�-XQH�����������ZDV�ILUVW�SURSRVHG�E\�5RKP�	

+DDV�LQ�LWV�SRVW�WULDO�PRWLRQV�IRU�UHOLHI��7KH�FRXUW�DSSDUHQWO\�DGRSWHG�5RKP

	�+DDV¶�SURSRVHG�WKHRU\�LQ�UXOLQJ�RQ�5RKP�	�+DDV¶�PRWLRQ�IRU�-129�

���� 6HFRQG�� WKH�FRXUW¶V� UDWLRQDOH�IRU� LQWHUSUHWLQJ� MXU\�TXHVWLRQ�QXPEHU��

DV�UHIHUULQJ�WR�SROLF\�GDWHV�QRW�LQFOXGHG�LQ�WKH�OLWHUDO�WH[W�RI�WKH�TXHVWLRQ�LV

VWUDLQHG�DQG�DSSHDUV�WR�IRFXV�RQ�WKH�LVVXH�RI�SRWHQWLDO�GDPDJHV�UDWKHU�WKDQ

WKH�LVVXH�RI�FRYHUDJH��7KH�FRXUW�FRQFOXGHG��ZLWK�UHVSHFW�WR�WKH�WKUHH�/RQGRQ

SROLFLHV� WR�ZKLFK�:KLWPR\HU�ZDV� DGGHG�� WKDW� WKH� SROLF\� LQFHSWLRQ� GDWHV� RI

-DQXDU\� ��� ������ DQG� 0D\� ��� ������ VKRXOG� EH� LPSXWHG�� VHHPLQJO\� DV� D

PDWWHU� RI� ODZ�� EHFDXVH� ³5RKP� DQG� +DDV� LV� VHHNLQJ� FRYHUDJH� IRU� LWV� RZQ

OLDELOLW\� XQGHU� &(5&/$� IRU� WKH� UHPHGLDWLRQ� RI� WKH� FRQWDPLQDWLRQ� DW� WKH

:KLWPR\HU�VLWH�DQG�QRW�IRU�OLDELOLW\�UHODWLQJ�WR�ZKHQ�:KLWPR\HU�/DEV�EHFDPH

D� QDPHG� DVVXUHG� XQGHU� WKH� /RQGRQ¶V� SROLFLHV�´� �(PSKDVLV� DGGHG��� :KLOH

5RKP�	�+DDV�ZDV�LQGHHG�LQVXULQJ�LWVHOI�DV�DQ�HQWLW\��WKH�WULDO�FRXUW�FRQIXVHG

5RKP�	�+DDV�ZLWKRXW�:KLWPR\HU�DV�DQ�HQWLW\�ZLWK�WKH�SDWHQWO\�ULVNLHU�5RKP

	�+DDV�ZLWK�:KLWPR\HU�

���� ,W�LV�XQGLVSXWHG�WKDW�VRPH�SRUWLRQ�RI�WKH�GDPDJHV�IRU�ZKLFK�5RKP�	

+DDV� ZDV� VWULFWO\� OLDEOH� XQGHU� &(5&/$� ZDV� QHFHVVDULO\� FDXVHG� E\� DUVHQLF

FRQWDPLQDWLRQ� ZKLFK� RFFXUUHG� DW� :KLWPR\HU� SULRU� WR� 5RKP� 	� +DDV¶

DFTXLVLWLRQ�RI�WKH�IDFLOLW\��,Q�IDFW��:KLWPR\HU�ZDV�DOUHDG\�VHYHUHO\�SROOXWHG
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IURP�WKH�ILUVW�GD\�5RKP�	�+DDV�RZQHG�LW��,W�LV�HTXDOO\�XQGLVSXWHG�WKDW�5RKP

	� +DDV� KDG� H[FHVV� OLDELOLW\� SROLFLHV� LQ� IRUFH� EHIRUH� LW� RZQHG� :KLWPR\HU�

+RZHYHU��5RKP�	�+DDV¶�VWULFW�OLDELOLW\�IRU�WKH�FOHDQ�XS�RI�:KLWPR\HU�XQGHU

IHGHUDO�ODZ�DURVH�RXW�RI�5RKP�	�+DDV¶�VWDWXV�DV�DQ�³RZQHU�DQG�RSHUDWRU´�RI

WKH�:KLWPR\HU�VLWH��6HH� ���8�6�&�� �������� 7KDW� VWDWXV�GLG�QRW� FRPH� LQWR

EHLQJ� XQWLO� -XQH� ���� ������ WKH� GDWH� :KLWPR\HU� EHFDPH� D� ZKROO\� RZQHG

VXEVLGLDU\� RI� 5RKP�	�+DDV�� 7KXV�� ZH� FRQFOXGH� WKDW� WKH� WKUHH� SROLFLHV� IRU

H[FHVV� OLDELOLW\� LQVXUDQFH� LQ� IRUFH� SULRU� WR� WKDW� GDWH� FDQQRW� VHUYH� WR

LQGHPQLI\� 5RKP� DQG� +DDV� DJDLQVW� GDPDJHV� DULVLQJ� RXW� RI� :KLWPR\HU¶V

DFWLRQV� ZKLFK� RFFXUUHG� EHIRUH� -XQH� ���� ������ EHFDXVH� SULRU� WR� WKDW� GDWH�

5RKP�	�+DDV�GLG�QRW�³RZQ�RU�RSHUDWH´�WKH�VLWH��6LPLODUO\��ZH�FRQFOXGH�WKDW

WKH�RQO\� UHOHYDQW�GDWH�IRU�SXUSRVHV�RI� WKH�SUH�H[LVWLQJ�SROLFLHV� LV� -XQH����

������DV�WKDW�LV�WKH�GDWH�:KLWPR\HU�ZDV�DGGHG�WR�WKH�SUH�H[LVWLQJ�SROLFLHV

DQG��WKXV��ZDV�WKH�GDWH�WKRVH�SROLFLHV�EHJDQ�FRYHULQJ�5RKP�	�+DDV�IRU�DQ\

SRWHQWLDO� GDPDJHV� ZKLFK� PLJKW� IORZ� IURP� WKH� :KLWPR\HU� HQYLURQPHQWDO

FDWDVWURSKH�� 7KH� IDFW� WKDW� JRYHUQPHQWDO� DXWKRULWLHV� HOHFWHG� WR� LPSRVH� IXOO

HQYLURQPHQWDO�UHVSRQVLELOLWLHV�RQ�5RKP�	�+DDV��GRHV�QRW�LSVR�IDFWR�JUDQW�WR

5RKP�	�+DDV�DV�WKH�LQVXUHG�WKH�SULYHOHJH�RI�DVVHUWLQJ�UHWURDFWLYH�FRYHUDJH

ULJKWV�RQ�DQ�XQLQIRUPHG�LQVXUHU�

���� )LQDOO\��DIWHU�D�FDUHIXO�UHYLHZ�RI�WKH�YROXPLQRXV�UHFRUG�LQ�WKLV�PDWWHU�

ZH�FRQFOXGH� WKDW�DPSOH�HYLGHQFH�H[LVWHG� IRU� WKH� MXU\� WR� ILQG� WKDW�5RKP�	

+DDV� IDLOHG� WR� GLVFORVH� PDWHULDO� LQIRUPDWLRQ� UHJDUGLQJ� WKH� VHULRXV
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HQYLURQPHQWDO� SUREOHPV� RI� ZKLFK� LW� ZDV� DZDUH� ZKHQ� LW� DGGHG� :KLWPR\HU

XQGHU� LWV� WKUHH� /RQGRQ� SROLFLHV� UHWURDFWLYH� WR� -XQH� ���� ������ ,W� KDV� ORQJ

EHHQ� WKH� ODZ�RI� WKLV�&RPPRQZHDOWK� WKDW� LW� LV� WKH�GXW\� RI� DQ� DSSOLFDQW� IRU

LQVXUDQFH�WR�PDNH�IXOO�GLVFORVXUH�RI�DOO�WKLQJV�PDWHULDO�WR�WKH�ULVN��$PHULFDQ

8QLRQ�/LIH�,QV��&R��Y��-XGJH������3D����������$��������������6PLWK�Y�

1RUWKZHVWHUQ�0XW��,QV��&R�������3D����������$��������������,QIRUPDWLRQ

ZLWKKHOG�LV�PDWHULDO�IRU�SXUSRVHV�RI�DOORZLQJ�DQ�LQVXUHU�WR�UHVFLQG�D�SROLF\�LI

WKH�LQIRUPDWLRQ��LI�JLYHQ��ZRXOG�KDYH�LQIOXHQFHG�WKH�MXGJPHQW�RI�WKH�LQVXUHU

LQ�LVVXLQJ�WKH�SROLF\��LQ�HVWLPDWLQJ�WKH�GHJUHH�DQG�FKDUDFWHU�RI�WKH�ULVN��RU�LQ

IL[LQJ� D� SUHPLXP� UDWH�� $�*�� $OOHEDFK�� ,QF�� Y�� +XUOH\�� ���� $��G� ���

�3D�6XSHU�� ������� ,Q� WKH� LQVWDQW� PDWWHU�� HYLGHQFH� ZDV� SUHVHQWHG� DW� WULDO

UHJDUGLQJ� WKH� VHULRXV� DQG� SHUYDVLYH� QDWXUH� RI� WKH� FRQWDPLQDWLRQ�� ,W� ZDV

XQFRQWURYHUWHG�WKDW�5RKP�	�+DDV�ZDV�DZDUH�RI�WKH�SUREOHP�ZLWKLQ�ZHHNV�RI

LWV� SXUFKDVH� RI� WKH� VLWH�� (YLGHQFH� ZDV� DOVR� SUHVHQWHG� ZKLFK� VKRZHG� WKDW

5RKP�	�+DDV�IDLOHG�WR�GLVFORVH�WKH�SROOXWLRQ�SUREOHP�WR�WKH�/RQGRQ�,QVXUHUV

ZKHQ�LW�DGGHG�:KLWPR\HU�WR�LWV�H[LVWLQJ�H[FHVV�SROLFLHV��0RUHRYHU��HYLGHQFH

ZDV��SUHVHQWHG�WKDW�WKH�XQGLVFORVHG�LQIRUPDWLRQ�ZDV�PDWHULDO�WR�WKH�ULVN�IRU

ZKLFK�FRYHUDJH�ZDV�VRXJKW��7KXV��ZH�FRQFOXGH�WKDW�WKH�FRXUW�HUUHG�ZKHQ�LW

HQWHUHG�-129�ZLWK�UHVSHFW�WR�WKH�MXU\¶V�DQVZHU�WR�YHUGLFW�TXHVWLRQ�QXPEHU��

DV�LW�UHODWHG�WR�WKH�³7KUHH�/RQGRQ�3ROLFLHV�´

���� 7KH�FRXUW�DOVR�HQWHUHG� -129�RQ� MXU\�YHUGLFW�TXHVWLRQ�QXPEHU���ZLWK

UHVSHFW�WR�DOO�SROLFLHV�ZKLFK�WKH�FRXUW�FKDUDFWHUL]HG�DV�³OHYHO�WZR´�FRYHUDJH�
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L�H��� ³SRVW�DFTXLVLWLRQ�SROLFLHV´�ZKLFK� LQFHSWHG�DIWHU� -XQH������������ ,W�ZDV

XQGLVSXWHG�WKDW�WKH�:KLWPR\HU�FRQWDPLQDWLRQ�ZDV�QRW�GLVFORVHG�ZKHQ�WKHVH

SROLFLHV�ZHUH�SXUFKDVHG�� �1RQHWKHOHVV��WKH�FRXUW�HQWHUHG�DQ�RUGHU�RI�-129

RQ�WKH�MXU\¶V�DIILUPDWLYH�DQVZHUV�WR�YHUGLFW�TXHVWLRQ�QXPEHU���UHJDUGLQJ�WKH

³SRVW�DFTXLVLWLRQ´�SROLFLHV�RQ�WKH�EDVLV� WKDW�WKH�HYLGHQFH�SUHVHQWHG�DW� WULDO

ZDV�LQVXIILFLHQW�IRU�WKH�MXU\�WR�SURSHUO\�ILQG�D�GHOLEHUDWH��IUDXGXOHQW�³LQWHQW

WR�GHFHLYH´�RQ�WKH�SDUW�RI�5RKP�	�+DDV�ZKHQ�LW�SXUFKDVHG�WKH�SROLFLHV��:H

GLVDJUHH�

���� &RQIOLFWLQJ�HYLGHQFH�ZDV�SUHVHQWHG�ZLWK� UHVSHFW� WR� WKLV� LVVXH�DW�WULDO�

7KH�LQVXUHUV�SUHVHQWHG�HYLGHQFH�ZKLFK�WHQGHG�WR�VKRZ�WKDW�DV�5RKP�	�+DDV

EHFDPH� LQFUHDVLQJO\� DZDUH� RI� WKH� FRQWDPLQDWLRQ� DW� :KLWPR\HU� DQG� WKH

SRVVLEOH� OHJDO� FRQVHTXHQFHV� ZKLFK� PLJKW� IORZ� WKHUHIURP�� LW� LQFUHDVHG� LWV

DPRXQW�RI�H[FHVV� OLDELOLW\� FRYHUDJH�ZLWKRXW� GLVFORVXUH� WR� LWV� LQVXUHUV� RI� LWV

NQRZOHGJH�DQG�FRQFHUQV�UHJDUGLQJ�:KLWPR\HU��2Q�WKH�RWKHU�KDQG��5RKP�	

����������������������������������

��7KH� UHFRUG�GLVFORVHV� WKDW�5RKP�	�+DDV�PDGH� WKH� IROORZLQJ�SXUFKDVHV� RI
H[FHVV�OLDELOLW\�FRYHUDJH�DIWHU�-XQH����������

-XO\� ���� ����� �� �������������� IURP� 7UDYHOHUV�� -DQXDU\� ���� ����� �
��������������IURP�WKH�/RQGRQ�,QVXUHUV��0DUFK�������������������������
IURP� WKH� /RQGRQ� ,QVXUHUV�� 0DUFK� ��� ����� �� ��������������� WRWDO� IURP
7UDYHOHUV��$HWQD��&RQWLQHQWDO�&DVXDOW\��$PHULFDQ�5H�,QVXUDQFH�DQG�*HQHUDO
5H�,QVXUDQFH� &RUS��� 0DUFK� ��� ����� ±� ��������������� IURP� WKH� /RQGRQ
,QVXUHUV����������������IURP�(PSOR\HUV¶�/LDELOLW\�$VVXUDQFH���������������
IURP� $PHULFDQ� +RPH�� �������������� IURP� )LUHPDQ¶V� )XQG� DQG
��������������IURP�7KH�+RPH��0DUFK��������������������������WRWDO�IURP
1RUWK� 6WDU� 5H�,QVXUDQFH�� $HWQD�� $PHULFDQ� &DVXDOW\�� )LUHPDQ¶V� )XQG�
7UDYHOHUV�DQG�$PHULFDQ�5H�,QVXUDQFH����������������IURP�7KH�+RPH�

7KH�RQO\�SROLFLHV�DW�LVVXH�IRU�SXUSRVHV�RI�MXU\�YHUGLFW�TXHVWLRQ�QXPEHU
��ZHUH�WKRVH�LVVXHG�E\�WKH�/RQGRQ�,QVXUHUV��$PHULFDQ�+RPH�DQG�7KH�+RPH�
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+DDV�SUHVHQWHG�HYLGHQFH�ZKLFK�WHQGHG�WR�VKRZ�WKDW�LW�ZDV�FRRSHUDWLQJ�IXOO\

ZLWK� WKH� 3D'2+� DQG� WKH� 3D'(5� LQ� UHPHGLDWLQJ� WKH� FRQWDPLQDWLRQ� DW

:KLWPR\HU� DQG� ERXJKW� LQFUHDVHG� H[FHVV� OLDELOLW\� LQVXUDQFH� IRU� UHDVRQV

HQWLUHO\� XQUHODWHG� WR� DQ\� FRQFHUQ� LW� PD\� KDYH� KDG� UHJDUGLQJ� SRVVLEOH

GDPDJHV�LW�PLJKW�LQFXU�GXH�WR�WKH�:KLWPR\HU�FRQWDPLQDWLRQ��

���� ,W� LV� ZHOO� HVWDEOLVKHG� WKDW� ³ZKHUH� WKH� H[HFXWLRQ� RI� D� FRQWUDFW� RI

LQVXUDQFH�KDV�EHHQ�LQGXFHG�E\�IUDXGXOHQW�PLVUHSUHVHQWDWLRQV�RI�WKH�LQVXUHG�

WKH�LQVXUHU�PD\�VHFXUH�LWV�FDQFHOODWLRQ>�@´�7XGRU�,QV��&R��Y��7RZQVKLS�RI

6WRZH�� ���� $��G� ����� �3D�6XSHU�� ������ �TXRWLQJ� 1HZ� <RUN� /LIH

,QVXUDQFH�&R��Y�%UDQGHZHQH������3D����������������$�������BB���������

7KH�EXUGHQ�RI�SURYLQJ�IUDXG�LV�RQ�WKH�LQVXUHU�ZKR�PXVW�SURYH��E\�FOHDU�DQG

FRQYLQFLQJ� HYLGHQFH�� WKDW� RQ� WKH� DSSOLFDWLRQ�� WKH� LQVXUHG� NQRZLQJO\�PDGH

IDOVH� VWDWHPHQWV� RU� NQRZLQJO\� IDLOHG� WR� GLVFORVH� LQIRUPDWLRQ� ZKLFK� ZDV

PDWHULDO�WR�WKH�ULVN�DJDLQVW�ZKLFK�WKH�LQVXUHG�VRXJKW�WR�EH�SURWHFWHG��,G��DW

������,Q�RUGHU�WR�VKRZ�D�SROLF\�LV�YRLG�DE� LQLWLR�RQ� WKH�EDVLV�RI� IUDXG�� WKH

LQVXUHU� PXVW� SURYH� WKDW� WKH� LQWHQW� WR� GHFHLYH� ZDV� GHOLEHUDWH��*ULPHV� Y�

3UXGHQWLDO�,QV��&R��RI�$PHULFD������$��G���������3D�6XSHU��������

0HUH� PLVWDNHV�� LQDGYHUWHQWO\� PDGH�� HYHQ� WKRXJK� RI
PDWHULDO�PDWWHUV��RU�WKH�IDLOXUH�WR�IXUQLVK�DOO�GHWDLOV�DVNHG
IRU�� ZKHUH� LW� DSSHDUV� WKDW� WKHUH� LV� QR� LQWHQWLRQ� RI

����������������������������������

��$W�WULDO��+HQU\�7D\ORU��ZKR�ZRUNHG�LQ�5RKP�	�+DDV¶�LQVXUDQFH�GHSDUWPHQW
IRU� RYHU� WKLUW\� \HDUV� DQG�ZKRVH� UHVSRQVLELOLW\� ZDV�� LQWHU� DOLD�� WR� SXUFKDVH
H[FHVV� LQVXUDQFH�� WHVWLILHG� WKDW� KH� UHFRPPHQGHG� WKH� SXUFKDVH� RI� JUHDWHU
OHYHOV� RI� H[FHVV� LQVXUDQFH� LQ� WKH� ����V� EHFDXVH� WKH� LQVXUDQFH� ZDV
LQH[SHQVLYH�WR�DFTXLUH�DQG�5RKP�	�+DDV�ZDV�D�JURZLQJ�FRPSDQ\�
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FRQFHDOLQJ� WKH� WUXWK�� GRHV� QRW� ZRUN� D� IRUIHLWXUH�� DQG� D
IRUIHLWXUH� GRHV� QRW� IROORZ� ZKHUH� WKHUH� KDV� EHHQ� QR
GHOLEHUDWH� LQWHQW� WR�GHFHLYH�� DQG� WKH�NQRZQ� IDOVLW\� RI� WKH
DQVZHU�LV�QRW�DIILUPDWLYHO\�VKRZQ�

,G���TXRWLQJ�(YDQV�Y��3HQQ�0XWXDO�/LIH�,QVXUDQFH�&R�������3D�����������

���� $�� ����� ���� ��������� 7KH� FOHDU� DQG� FRQYLQFLQJ� VWDQGDUG� RI� SURRI� LV

VXIILFLHQWO\�PHW�LI�WKH�HYLGHQFH�SUHVHQWHG�ZDV�³VR�FOHDU��GLUHFW��ZHLJKW\��DQG

FRQYLQFLQJ� DV� WR� HQDEOH� WKH� MXU\� WR� FRPH� WR� D� FOHDU� FRQYLFWLRQ�� ZLWKRXW

KHVLWDQF\��RI�WKH�WUXWK�RI�WKH�SUHFLVH�IDFWV�LQ�LVVXH�´�/HVVQHU�Y��5XELQVRQ�

���� 3D�� ����� ����� ���� $��G�� ����� ���� �������� 1RQHWKHOHVV�� ³IUDXG� «� LV

QHYHU� SURFODLPHG� IURP� WKH� KRXVHWRSV� QRU� LV� LW� GRQH� RWKHUZLVH� WKDQ

VXUUHSWLWLRXVO\�ZLWK�HYHU\�HIIRUW�WR�FRQFHDO�WKH�WUXWK�RI�ZKDW�LV�EHLQJ�GRQH�

6R�IUDXG�FDQ�UDUHO\�LI�HYHU�EH�VKRZQ�E\�GLUHFW�SURRI��,W�PXVW�QHFHVVDULO\�EH

ODUJHO\� LQIHUUHG� IURP� WKH� VXUURXQGLQJ� FLUFXPVWDQFHV�´� 6FKHFKWHU� Y�

6FKHFKWHU������3D�������������$��G������������������,Q�WKH�LQVWDQW�PDWWHU�

WKH�FRXUW�JUDQWHG�-129�EHFDXVH�LW�GHWHUPLQHG�WKDW�WKH�MXU\�FRXOG�QRW�KDYH

SHUPLVVLEO\� LQIHUUHG� D� IUDXGXOHQW� LQWHQW� WR� GHFHLYH� IURP� WKH� HYLGHQFH

SUHVHQWHG�DW�WULDO�

���� $W� WULDO�� WKH� LQVXUHUV� SUHVHQWHG� HYLGHQFH� RI� D� FKURQRORJ\� RI� HYHQWV

ZKLFK�VKRZHG�WKDW�5RKP�	�+DDV¶�SXUFKDVHV�RI�DGGLWLRQDO�H[FHVV� LQVXUDQFH

JUHZ�DV�HYLGHQFH�RI�WKH�PDJQLWXGH�RI�WKH�FRQWDPLQDWLRQ�EHFDPH�REYLRXV��DV

GLG� WKH� PDQLIHVW� DVVXUDQFH� RI� PDVVLYH� H[SRVXUH� WR� OLDELOLW\�� 0RUHRYHU�

HYLGHQFH�ZDV�SUHVHQWHG�WKDW�RQ�-DQXDU\����������DVVRFLDWH�JHQHUDO�FRXQVHO

DQG� VHFUHWDU\� IRU� 5RKP� 	� +DDV�� )�-�� 5DULJ�� GUDIWHG� D� PHPRUDQGXP� WR�
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DPRQJ� RWKHUV�� 5RKP� 	� +DDV¶� FKDLUPDQ�� 2WWR� +DDV�� LWV� H[HFXWLYH� YLFH

SUHVLGHQW��/RXLV�.OHLQ�DQG� LWV�JHQHUDO� FRXQVHO��)D\�+DOO�� 7KH�PHPRUDQGXP

ZDV�FODVVLILHG�³FRPSDQ\�FRQILGHQWLDO´�DQG�LQ�SHUWLQHQW�SDUW�UHDG��³>Z@H�PXVW

XQGHU� QR� FLUFXPVWDQFHV� PDNH� VWDWHPHQWV� WR� WKH� SUHVV� UHJDUGLQJ� WKH

SUHVHQFH�RI�DUVHQLFDO�FRPSRXQGV�LQ�7XOSHKRFNHQ�&UHHN��WKH�6FKX\ONLOO�5LYHU�

RU� DQ\� SXEOLF�ZDWHU� VXSSOLHV�� $Q\� LQTXLU\� UHJDUGLQJ� WKH� SUHVHQFH� RI� WKHVH

FRPSRXQGV�LQ�WKHVH�DUHDV�LV�WR�EH�UHIHUUHG�WR�WKH�6WDWH�>3D'2+@�´�7ZR�GD\V

ODWHU��2Q�-DQXDU\����������D�PHPR�ZDV�VHQW�E\�5RKP�	�+DDV�WR�WKH�3D'2+

ZKLFK� FRQFHGHG� WKDW� DQ� ³HPHUJHQF\´� H[LVWHG� DW� :KLWPR\HU�� EXW� ZKLFK

PDLQWDLQHG�WKDW�³>W@KH�GHJUHH�RI�HPHUJHQF\��RI�FRXUVH��LV�D�TXHVWLRQ�IRU�\RX

WR� GHWHUPLQH�´� 7KUHH� GD\V� ODWHU�� RQ� -DQXDU\� ���� ������ )�-�� 5DULJ� VHQW

FRUUHVSRQGHQFH� WR� WKH�'LUHFWRU�RI�6DQLWDU\�(QJLQHHULQJ�DW�3D'2+�WKDQNLQJ

KLP�³IRU�WKH�WLPH�ZKLFK�\RX�DQG�\RXU�VWDII�GHYRWHG�WR�PDNLQJ�SRVVLEOH�RXU

FRQILGHQWLDO� GLVFORVXUHV� UHJDUGLQJ� WKH� ZDVWH� GLVSRVDO� SUREOHP� DW� «

:KLWPR\HU>�@´�2Q�-DQXDU\�����������7RP�,H]]L��5RKP�	�+DDV¶� FKLHI�ZDVWH

GLVSRVDO� HQJLQHHU�� GUDIWHG� D� PHPRUDQGXP� WR� )�-�� 5DULJ� ZKLFK� OLVWHG� WKH

QHLJKERUV� ZKR� KDG� EHHQ� ³QRWLILHG� FRQFHUQLQJ� FRQWDPLQDWLRQ� RI� WKHLU� ZHOO

ZDWHU�VXSSO\�´�7KH�PHPRUDQGXP�ZHQW�RQ�WR�RSLQH�WKDW�RQH�RI�WKH�UHDVRQV

ERWWOHG�ZDWHU�ZDV�EHLQJ�VXSSOLHG�WR�WKH�QHLJKERUV�ZDV�WR�³PLQLPL]H�SRVVLEOH

OHJDO� DFWLRQ� DJDLQVW� XV�´� 7KDW� VDPH� GDWH�� 5RKP� 	� +DDV� SXUFKDVHG

��������������DGGLWLRQDO�H[FHVV�OLDELOLW\�LQVXUDQFH�IURP�WKH�/RQGRQ�,QVXUHUV

ZLWKRXW�LQIRUPLQJ�WKHP�RI�WKH�:KLWPR\HU�FRQWDPLQDWLRQ��(YLGHQFH�ZDV�DOVR
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SUHVHQWHG�ZLWK�UHVSHFW�WR�5RKP�	�+DDV¶�JHQHUDOO\� LQFUHDVLQJ�DZDUHQHVV�RI

WKH�VFRSH�RI�WKH�FRQWDPLQDWLRQ�DQG� LWV� VXEVHTXHQW�SXUFKDVHV�RI� LQFUHDVLQJ

OHYHOV� RI� H[FHVV� OLDELOLW\� LQVXUDQFH� LQ� WKH� \HDUV� ����� WKURXJK� ������� 7KH

LQVXUHUV�DUJXHG�WR�WKH�MXU\�WKDW�IUDXG�RQ�WKH�SDUW�RI�5RKP�	�+DDV�FRXOG�EH

LQIHUUHG� IURP� 5RKP� 	� +DDV¶� FRQGXFW� LQ� SXUFKDVLQJ� LQFUHDVLQJ� DPRXQWV� RI

H[FHVV�LQVXUDQFH�ZKLOH� LQLWLDOO\�WU\LQJ� WR� ³NHHS�TXLHW´�DERXW�WKH�:KLWPR\HU

HQYLURQPHQWDO� HPHUJHQF\�KHDOWK� KD]DUG� DQG� ZLWKRXW� HYHU� LQIRUPLQJ� WKH

H[FHVV�LQVXUHUV�RI�WKH�FRQWDPLQDWLRQ�SUREOHP���

����������������������������������

�� )RU� H[DPSOH�� RQ� 0DUFK� ��� ������ 5RKP� 	� +DDV� SXUFKDVHG� DQ� DGGLWLRQDO
������ PLOOLRQ� LQ� H[FHVV� OLDELOLW\� LQVXUDQFH� IURP� WKH� /RQGRQ� ,QVXUHUV�� ��
PLOOLRQ� IURP� $PHULFDQ� +RPH� DQG� �����PLOOLRQ� IURP� 7KH� +RPH�� /DWHU� WKDW
PRQWK�� RQ�0DUFK����� ������5RKP�	�+DDV� VXEPLWWHG� DQ�DSSOLFDWLRQ� WR� WKH
&RPPRQZHDOWK�RI�3HQQV\OYDQLD��6DQLWDU\�:DWHU�%RDUG�� VHHNLQJ�SHUPLVVLRQ
WR� GLVFKDUJH� DUVHQLF� ODGHQ�ZDWHU� GLUHFWO\� LQWR� WKH� 7XOSHKRFNHQ� &UHHN�� 7KH
DSSOLFDWLRQ�HVWLPDWHG�WKDW���������SRXQGV�RI�DUVHQLF�³UHPDLQ�LQ�WKH�VRLO�DQG
URFN�XQGHUOD\´�DW�:KLWPR\HU��7KH�DSSOLFDWLRQ��LQWHU�DOLD��VHW�IRUWK�

:H� UHTXHVW� SHUPLVVLRQ� WR� GLVFKDUJH� WKH� UHFRYHUHG� ZHOO
ZDWHU� «� EHFDXVH� ZH� >KDYH@� D� WUHPHQGRXV� LQWHUHVW� LQ
DFKLHYLQJ� GHILQLWLYH� FRQWURO� RI� WKH� H[LVWLQJ� KHDOWK� KD]DUG
ZKLFK� PD\� SRVH� D� FRQWLQXLQJ� WKUHDW� RI� XQNQRZQ
GLPHQVLRQV� IRU� DQ� LQGHILQLWH� WLPH� LI� D� SURJUDP� VXFK� DV
>WKDW@�SURSRVHG�LV�QRW�SXW�LQWR�HIIHFW�

���7KH�UHFRUG�VKRZV�WKDW�RQ�-DQXDU\�����������5RKP�	�+DDV�FRQWDFWHG�LWV
SULPDU\� OLDELOLW\� LQVXUDQFH� FDUULHU� UHJDUGLQJ� WKH� :KLWPR\HU� VLWH�� 7KH� ILUVW
SDUDJUDSK�RI�WKDW�FRUUHVSRQGHQFH��DXWKRUHG�E\�/\OH�0RUJDQ��5RKP�	�+DDV¶
GLUHFWRU�RI�LQVXUDQFH��VHWV�IRUWK�WKH�IROORZLQJ�

2Q�-DQXDU\���ZKHQ�RXU�:KLWPR\HU�RIILFLDOV�ZHUH�QRWLI\LQJ
WKH�3HQQV\OYDQLD�'HSDUWPHQW�RI�+HDOWK��,�YHUEDOO\�UHSRUWHG
WR� \RX� WKH� LQIRUPDWLRQ� EHLQJ� VXEPLWWHG�� DQG� \RX� NLQGO\
FRQVHQWHG�WR�D�EULHI�OHWWHU�RI�FRQILUPDWLRQ�DV�PHHWLQJ�WKH
QRWLFH� UHTXLUHPHQW� XQGHU� WKH� FRQWUDFW�� $V� H[SODLQHG� WR
\RX�� DQ\�SUHPDWXUH�GLVFORVXUH� RI� LQIRUPDWLRQ�PLJKW�KDYH
SUHFLSLWDWHG�XQZDUUDQWHG�FODLPV��DQG�ZH�GLG�QRW�ZDQW�WKH
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���� 2Q� WKH�RWKHU�KDQG��+HQU\�7D\ORU� WHVWLILHG� IRU�5RKP�	�+DDV� WKDW� WKH

:KLWPR\HU�FRQWDPLQDWLRQ�ZDV�QRW�D�FRQVLGHUDWLRQ�LQ�5RKP�	�+DDV¶�GHFLVLRQ

WR� SXUFKDVH� JUHDWHU� OHYHOV� RI� H[FHVV� LQVXUDQFH�� +H� WHVWLILHG� WKH� LQVXUDQFH

ZDV�SXUFKDVHG�EHFDXVH�LW�ZDV�LQH[SHQVLYH�DQG�EHFDXVH�5RKP�DQG�+DDV�ZDV

JURZLQJ�UDSLGO\�GXULQJ�WKH�GHFDGH�RI�WKH�����V�DV�IROORZV�

4��$V�D�UHVXOW�RI�WKDW�JURZWK��0U��7D\ORU��GLG�\RX�PDNH�DQ\
UHFRPPHQGDWLRQV�RU�VXJJHVWLRQV�WR�PDQDJHPHQW"

$�� <HV�� ZH� GLG�� :H� UHFRPPHQGHG� WKDW� WKH� LQVXUDQFH� EH
SXUFKDVHG�WR�SURYLGH�KLJKHU�OLPLWV�RI�OLDELOLW\�WR�SURWHFW�WKH
FRPSDQ\¶V�DVVHWV�

4��:HUH�\RXU�VXJJHVWLRQV�DSSURYHG"

$��<HV�

4��1RZ��DUH�\RX�IDPLOLDU�ZLWK�DQ�DFTXLVLWLRQ�WKDW�5RKP�DQG
+DDV�PDGH�LQ������RI�:KLWPR\HU�/DERUDWRULHV"

$��<HV�

4�� :KDW� LPSDFW�� LI� DQ\�� GLG� WKDW� DFTXLVLWLRQ� KDYH� RQ
VXJJHVWLRQV� WKDW� \RX�ZHUH�PDNLQJ� WR� SXUFKDVH� DGGLWLRQDO
H[FHVV�FRYHUDJH"

$��1R�LPSDFW�

4��:K\�QRW"

$�� 7KH\� ZHUH� D� YHU\� VPDOO� FRPSDQ\� FRPSDUHG� WR� WKH
RYHUDOO� VL]H� RI�5RKP�DQG�+DDV�� ,WV� VDOHV�ZHUH� VRPHWKLQJ
OHVV�WKDQ�����PLOOLRQ�D�\HDU�DQG�5RKP�DQG�+DDV�ZDV�XS�LQ
WKH�KXQGUHGV�RI�PLOOLRQV�

�������������������������������������������������������������������������������������������������������������

LQVXUDQFH� FKDQQHOV� TXHVWLRQHG� DV� D� SRVVLEOH� VRXUFH� RI
LQIRUPDWLRQ�OHDN�
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4��6RPH�RI�WKH�LQVXUDQFH�FRPSDQLHV�KDYH�VXJJHVWHG�WKDW
\RX� ZHQW� RXW� DQG� VSHFLILFDOO\� ERXJKW� PRUH� LQVXUDQFH
EHFDXVH�\RX�NQHZ�DERXW�D�SUREOHP�DW�:KLWPR\HU��LV�WKDW
WUXH"

$��7KDW�LV�QRW�WUXH�

���� $SSDUHQWO\�� GXULQJ� WKH� ����V�� H[FHVV� LQVXUDQFH�� HYHQ� LQ� FRYHUDJH

DPRXQWV�RI�PLOOLRQV�RI�GROODUV��ZDV�DYDLODEOH�IRU�SXUFKDVH�UDWKHU�LQIRUPDOO\�

7D\ORU�WHVWLILHG�WKDW�GXULQJ�WKRVH�\HDUV�5RKP�	�+DDV�ZDV�QRW�UHTXLUHG�WR�ILOO

RXW� DQ\� DSSOLFDWLRQ� RU� TXHVWLRQQDLUH� LQ� FRQQHFWLRQ� ZLWK� WKH� SXUFKDVH� DQG

WKDW�QR� UHSUHVHQWDWLYH� RI� WKH� LQVXUHU� LQVSHFWHG� WKH� LQVXUHG� VLWH��0RUHRYHU�

7D\ORU� WHVWLILHG� WKDW� KH� ZDV� SHUVRQDOO\� XQDZDUH� RI� DQ\� SUREOHP� DW

:KLWPR\HU� XQWLO� HDUO\� ����� DQG� HYHQ� WKHQ�� KH� WKRXJKW� WKH� SUREOHP� ZDV

XQGHU� FRQWURO�� 7KXV�� 5RKP� 	� +DDV� DUJXHG� WR� WKH� MXU\� WKDW� DQ\

PLVUHSUHVHQWDWLRQ�ZDV� LQQRFHQW�DQG� WKDW� IUDXG�ZDV�QRW� D� SURSHU� LQIHUHQFH

XQGHU�WKH�IDFWV��DQ�DUJXPHQW�ZKLFK�WKH�MXU\�DSSDUHQWO\�UHMHFWHG�

���� 7KH� FRXUW� H[SODLQHG� LWV� UHDVRQLQJ� IRU� RUGHULQJ� -129� RQ� WKH� MXU\¶V

YHUGLFW�ZLWK�UHVSHFW�WR�WKLV�LVVXH�DV�IROORZV�

7KH�FULWLFDO�LVVXH�LQ�WKH�LQVWDQW�PDWWHU�LV�ZKHWKHU�LW�ZDV
D�SHUPLVVLEOH� LQIHUHQFH� IRU� WKH� MXU\� WR� ILQG�� EDVHG�RQ� WKH
HYLGHQFH� SUHVHQWHG�� WKDW� WKH� 5RKP� DQG� +DDV� H[HFXWLYHV
UHVSRQVLEOH� IRU� SXUFKDVLQJ� DGGLWLRQDO� LQVXUDQFH� FRYHUDJH
GHOLEHUDWHO\� DFWHG� WR� ZLWKKROG� PDWHULDO� LQIRUPDWLRQ� DERXW
:KLWPR\HU� IURP� WKH� GHIHQGDQW� LQVXUHUV�� 2U� WKDW� RWKHU
SHUVRQV�DW�5RKP�DQG�+DDV�DV�SDUW�RI�D�SODQ�NHSW�PDWHULDO
LQIRUPDWLRQ�IURP�WKH�HPSOR\HHV�DQG�DJHQWV�LQ�FRQWDFW�ZLWK
WKH� LQVXUHUV�� :KLOH� WKLV� &RXUW� UHFRJQL]HV� WKDW� D� MXU\� LV
SHUPLWWHG� WR� LQIHU� DQ� ³LQWHQW� WR� GHFHLYH´� IURP
FLUFXPVWDQWLDO�HYLGHQFH��WKH�HYLGHQFH�LQ�WKH�LQVWDQW�PDWWHU
IDLOV� WR� VKRZ�XQGHU� WKH� FOHDU� DQG� FRQYLQFLQJ� VWDQGDUG� DQ
LQWHQWLRQDO� SODQ� WR� GHFHLYH�� 5DWKHU�� WKH� FLUFXPVWDQWLDO
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HYLGHQFH�SUHVHQWHG�VXSSRUWV�PHUH� VSHFXODWLRQ� WKDW�5RKP
DQG�+DDV�H[HFXWLYHV�RU�VXSHUYLVRU\�SHUVRQQHO� UHVSRQVLEOH
IRU�SXUFKDVLQJ�DGGLWLRQDO�LQVXUDQFH�FRYHUDJH�KDG�D�SODQ�WR
GHOLEHUDWHO\� ZLWKKROG� PDWHULDO� LQIRUPDWLRQ� FRQFHUQLQJ� WKH
SUREOHPV� DW� :KLWPR\HU� IURP� WKH� LQVXUHUV�� $V� VWDWHG� LQ
6PLWK� >Y�� %HOO� 7HO�� &R�� RI� 3D��� ���� 3D�� ����� ����� ���
$��G�����������������@��³WKH�MXU\�PD\�QRW�EH�SHUPLWWHG�WR
UHDFK� LWV� YHUGLFW� PHUHO\� RQ� WKH� EDVLV� RI� VSHFXODWLRQ� DQG
FRQMHFWXUH�� EXW� WKHUH� PXVW� EH� HYLGHQFH� XSRQ� ZKLFK
ORJLFDOO\�LWV�FRQFOXVLRQ�PD\�EH�EDVHG�´

���� 7KH�FRXUW�H[SODLQHG�WKDW�WKH�LQVXUHUV�SUHVHQWHG�D�FKURQRORJ\�RI�HYHQWV

ZKLFK� VKRZHG� WKDW� 5RKP� 	� +DDV¶� SXUFKDVHV� RI� H[FHVV� LQVXUDQFH� RIWHQ

IROORZHG�RQ�WKH�KHHOV�RI�LWV�LQFUHDVHG�DZDUHQHVV�RI�WKH�SROOXWLRQ�SUREOHP�DW

:KLWPR\HU�� 7KH� FRXUW� UHDVRQHG� WKDW� WKH� MXU\� LPSHUPLVVLEO\� DSSOLHG� WKH

ORJLFDO� IDOODF\� RI� ³SRVW� KRF� HUJR� SURSWHU� KRF� �DIWHU� WKLV� DQG� WKHUHIRUH� LQ

FRQVHTXHQFH�RI�WKLV�´�LQ�UHDFKLQJ�LWV�YHUGLFW��7KXV��WKH�FRXUW�JUDQWHG�-129�

LQ� SDUW� EHFDXVH� ³IRU� WKH� MXU\� WR� GHWHUPLQH� D� FDXVDO� FRQQHFWLRQ� H[LVWV

EHWZHHQ�WKH�WZR�HYHQWV�PHUHO\�EHFDXVH�RQH�IROORZV�WKH�RWKHU�DQG�FRQFOXGH

WKHUHIURP�WKDW�>5RKP�	�+DDV@�LQWHQGHG�WR�GHFHLYH�WKH�LQVXUHUV�DPRXQWV�WR

DQ�LPSHUPLVVLEOH�LQIHUHQFH�´

���� $IWHU� D� FDUHIXO� UHYLHZ� RI� WKH� UHFRUG�� ZH� PXVW� GLVDJUHH�� 7KH� UHFRUG

VKRZV�WKDW��LQ�DGGLWLRQ�WR�SUHVHQWLQJ�D�FKURQRORJ\�WHPSRUDOO\�W\LQJ�5RKP�	

+DDV¶� SXUFKDVHV� RI� LQVXUDQFH� WR� LWV� LQFUHDVHG� DZDUHQHVV� RI� WKH� SROOXWLRQ

SUREOHP�� WKH� LQVXUHUV� DOVR� SURGXFHG� HYLGHQFH� ZKLFK� WHQGHG� WR� VKRZ� WKDW

5RKP�	�+DDV�LQLWLDOO\�KRSHG�WR�NHHS�WKH�SUREOHP�IURP�EHLQJ�UHSRUWHG�LQ�WKH

SUHVV�� LQ� SDUW� EHFDXVH� LW� ZDV� FRQFHUQHG� WKDW� DQ\� SXEOLFLW\� UHJDUGLQJ� WKH

SUREOHP� SXEOLVKHG� EHIRUH� DQ� RIILFLDO� UHOHDVH� E\� WKH� 3D'2+�PLJKW� OHDG� WR
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³XQZDUUDQWHG´� FODLPV� IRU� GDPDJHV� EHLQJ� EURXJKW� DJDLQVW� 5RKP� 	� +DDV�

)XUWKHU��5RKP�	�+DDV�VXSSOLHG�ERWWOHG�ZDWHU�WR�WKH�RZQHUV�RI�QHLJKERULQJ

ZHOOV� LQ� HIIRUW� WR� WKZDUW� ³SRVVLEOH� OHJDO� DFWLRQ� DJDLQVW� XV� DQG� DOO� LWV� QDVW\

LPSOLFDWLRQV�´�:LWK�UHVSHFW�WR�0U��7D\ORU¶V�LQYROYHPHQW�ZLWK�WKH�SXUFKDVH�RI

LQVXUDQFH��LW�ZDV�VKRZQ�DW�WULDO�WKDW�/\OH�0RUJDQ��WKH�KHDG�RI�5RKP�	�+DDV¶

LQVXUDQFH� GHSDUWPHQW� GXULQJ� WKH� UHOHYDQW� WLPH� IUDPH�� ZDV� ³SULY\� WR

LQIRUPDWLRQ� LQ� WKH� FRUSRUDWH�KLHUDUFK\� RI�5RKP� DQG�+DDV� WKDW� >0U�� 7D\ORU

ZDV@�QRW�QHFHVVDULO\�SULY\�WR>�@´�DQG� WKDW� WKH�XOWLPDWH�GHFLVLRQ�ZKHWKHU� WR

SXUFKDVH�IXUWKHU�LQVXUDQFH�ZDV�³FRUSRUDWH�´

���� �:H�UHLWHUDWH�WKDW�LQ�FRQVLGHULQJ�D�PRWLRQ�IRU�-129��D�FRXUW�PXVW�YLHZ

WKH� HYLGHQFH� DQG� DOO� UHDVRQDEOH� LQIHUHQFHV� DULVLQJ� WKHUHIURP� LQ� WKH� OLJKW

PRVW�IDYRUDEOH�WR�WKH�YHUGLFW�ZLQQHU��%RXWWH�Y��6HLWFKLN������$��G�DW�����

-129�� DQ� H[WUDRUGLQDU\� UHPHG\�� LV� RQO\� DSSURSULDWHO\� HQWHUHG� IRU

LQVXIILFLHQF\� RI� VXSSRUWLQJ� HYLGHQFH� ZKHQ� QR� WZR� UHDVRQDEOH� PLQGV� FRXOG

GLVDJUHH� WKDW� WKH� RXWFRPH� VKRXOG� KDYH� EHHQ� UHQGHUHG� LQ� IDYRU� RI� WKH

PRYDQW��,G���8QGHU�WKLV�VWDQGDUG�RI�UHYLHZ��ZH�DUH�SHUVXDGHG�WKDW�WKH�FRXUW

HUUHG� ZKHQ� LW� RUGHUHG� -129� RQ� WKH� MXU\¶V� DIILUPDWLYH� DQVZHUV� WR� VSHFLDO

YHUGLFW�TXHVWLRQ�QXPEHU���

���� 6LJQLILFDQW�WR�RXU�DQDO\VLV� LV� WKDW����5RKP�	�+DDV¶� QRQ�GLVFORVXUH� LQ

WKLV� PDWWHU� ZDV� XQGLVSXWHG�� DQG� ��� 5RKP� DQG� +DDV¶� DZDUHQHVV� RI� WKH

SUREOHP� DW� DOO� UHOHYDQW� WLPHV� ZDV� XQGLVSXWHG�� :H� UHFRJQL]H� WKDW� PHUH

PLVWDNHV��LQDGYHUWHQWO\�PDGH��HYHQ�RI�PDWHULDO�LQIRUPDWLRQ��FDQQRW�ZRUN�WR
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YRLG� D� FRQWUDFW� RI� LQVXUDQFH� LI� WKHUH� ZDV� QR� GHOLEHUDWH� LQWHQW� WR� GHFHLYH�

*ULPHV�Y��3UXGHQWLDO������$��G�DW�����7KLV�LV�QRW�D�FDVH��KRZHYHU��ZKHUH

5RKP�	�+DDV¶�LQQRFHQFH�VKRQH�IRUWK�OLNH�D�EHDFRQ�

���� ,Q�*ULPHV�ZH� UHYHUVHG� DQ� RUGHU� RI� VXPPDU\� MXGJPHQW� HQWHUHG� LQ

IDYRU� RI� WKH� LQVXUHU� ZKHUH� WKH� LQVXUHG� IDLOHG� WR� IXOO\� GLVFORVH� KHU�PHGLFDO

KLVWRU\�LQ�DQ�DSSOLFDWLRQ�IRU�OLIH�LQVXUDQFH��:H�KHOG�

7KHUH� LV�QR�HYLGHQFH� LQ�WKH� UHFRUG�EHIRUH�XV� WKDW� 3DXOLQH
*ULPHV�ZDV�HYHU� DZDUH� RI� D� IDWW\� LQILOWUDWLRQ� RI� KHU� OLYHU�
$OWKRXJK�D�VOLJKW�HOHYDWLRQ�LQ�OLYHU�HQ]\PHV�ZDV�GLVFORVHG
E\�GLDJQRVWLF�WHVWV�SHUIRUPHG�LQ�������WKH�SDWLHQW�ZDV�WROG
WKH� UHVXOWV�ZHUH� QRUPDO�� 7KHUHIRUH�� LW� FDQQRW� EH� VDLG� RQ
WKH� EDVLV� RI� WKH� SUHVHQW� UHFRUG� WKDW� WKH� DSSOLFDQW� IXOO\
XQGHUVWRRG�VKH�ZDV� VXIIHULQJ� IURP�D� OLYHU� DEQRUPDOLW\� RU
WKDW� ZKHQ� VKH� DSSOLHG� IRU� OLIH� LQVXUDQFH� IRXU� \HDUV� ODWHU
VKH� LQWHQWLRQDOO\� VRXJKW� WR� FRQFHDO� WKLV� SRUWLRQ� RI� KHU
PHGLFDO�KLVWRU\�IURP�WKH� LQVXUHU��«,Q� WKLV� FDVH�� LW�ZLOO� EH
IRU� D� MXU\� WR� GHFLGH� RQ� WKH� EDVLV� RI� DOO� WKH� HYLGHQFH
ZKHWKHU� 3DXOLQH� *ULPHV� DQVZHUHG� WKH� TXHVWLRQV� RQ� WKH
DSSOLFDWLRQ�ZLWK� NQRZOHGJH� WKDW�KHU� UHVSRQVHV�ZHUH� IDOVH
RU� LQFRPSOHWH�RU�ZKHWKHU� WKH� LQFRPSOHWH�QDUUDWLRQ� RI�KHU
PHGLFDO�KLVWRU\�ZDV�XQLQWHQWLRQDO�DQG�LQDGYHUWHQW�

,G�

���� ,Q� WKH� LQVWDQW�PDWWHU�� XQOLNH� WKH� FLUFXPVWDQFHV� LQ�*ULPHV�� 5RKP� 	

+DDV� DGPLWWHGO\� NQHZ� WKDW� :KLWPR\HU� SRVHG� VHULRXV� HQYLURQPHQWDO� DQG

SXEOLF�KHDOWK�FRQFHUQV�DQG�LW�LV�FOHDU�WKDW�VXFK�LQIRUPDWLRQ�ZDV�PDWHULDO�WR

WKH�ULVN�IRU�ZKLFK�FRYHUDJH�ZDV�VRXJKW�XQGHU�WKH�H[FHVV�SROLFLHV�LQ�TXHVWLRQ�

<HW��IRU�ZKDWHYHU�UHDVRQ��5RKP�	�+DDV�IDLOHG�WR�GLVFORVH�WKLV�LQIRUPDWLRQ�WR

LWV� H[FHVV� LQVXUHUV�� 7KH� MXU\� DSSDUHQWO\� FRQFOXGHG� RQ� WKH� EDVLV� RI� WKH

HYLGHQFH� SUHVHQWHG� DW� WULDO� WKDW� 5RKP� 	�+DDV¶� IDLOXUH� WR� GLVFORVH� ZDV� QRW
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PHUHO\�LQDGYHUWHQW��EXW�ZDV�NQRZLQJ��7KH�MXU\�FRUUHFWO\�FRQFOXGHG�WKDW�WKH

FRUSRUDWH�HQWHUSULVH�LQIHFWHG�ZLWK�WKH�LQFULPLQDWLQJ�NQRZOHGJH��FRXOG�QRW�EH

KHDUG� WR� FRQVWUXFW� D� ZDOO� RI� REOLYLRXVQHVV� DURXQG� LWV� GHSDUWPHQW� FKDUJHG

ZLWK� FRQGXFWLQJ� LQVXUDQFH� DIIDLUV�� &LUFXPVWDQWLDO� HYLGHQFH� ZDV� SUHVHQWHG

ZKLFK�ZRXOG�VXSSRUW�VXFK�D�FRQFOXVLRQ��3HWHU�:LOVRQ�WHVWLILHG�DV�IROORZV�

,� EHOLHYH� WKDW� DQ\� LQVXUHG� VXFK� DV�5RKP� 	� +DDV� ZKR
KDG�DQ�LQVXUDQFH�GHSDUWPHQW�ZLWK�DQ�H[SHULHQFHG�GLUHFWRU
RU� ULVN�PDQDJHU�ZKR� LV�� LQ� WXUQ�� DVVLVWHG� E\� RWKHUV�� SOXV
WKH\� ZHUH� DOVR� XVLQJ� WKH� VHUYLFHV� RI� WZR� RI� WKH� ODUJHVW
EURNHUV�LQ�WKH�ZRUOG�LQ�WKH�����¶V�DQG�����¶V�DQG�HYHQ�LQ
WKH� ����¶V� >WKH\� ZHUH@� XVLQJ� ODUJH�� KLJKO\� UHVSHFWHG
LQVXUDQFH�EURNHUV�� ,� EHOLHYH� WKDW� 5RKP�	�+DDV� DQG� WKHLU
EURNHUV� NQHZ� SHUIHFWO\� ZHOO� ZKDW� WKH\� ZHUH� H[SHFWHG� WR
GLVFORVH� WR� XQGHUZULWHUV� ZKHQ� REWDLQLQJ� XQGHUZULWHUV¶
VXSSRUW�WR�WKHLU�LQVXUDQFH�SURSRVDOV�

���� :KLOH� WKH� WULDO� FRXUW� FRUUHFWO\� QRWHG� WKDW� ³LQ� WKH� YDVW� DPRXQW� RI

GRFXPHQWV� SURGXFHG� WKURXJKRXW� WKH� «� WULDO�� WKHUH� ZDV� QRW� RQH� H[KLELW

LQWURGXFHG�LQWR�HYLGHQFH�ZKLFK�>GLUHFWO\@�GHPRQVWUDWHG�«�D�SODQ�WR�GHFHLYH

WKH�«�LQVXUHUV>�@´�ZH�FDQQRW�VD\�WKDW�WKH�FLUFXPVWDQWLDO�HYLGHQFH�SUHVHQWHG

ZDV� LQVXIILFLHQW� WR� SHUPLW� WKH� MXU\� WR� LQIHU� VXFK� D� SODQ� H[LVWHG� XQGHU� WKH

FOHDU�DQG�FRQYLQFLQJ�VWDQGDUG��7KXV��ZH�FDQQRW�FRQFOXGH��DV�WKH�WULDO�FRXUW

GLG��WKDW�WKH�HYLGHQFH�ZDV�VXFK�WKDW�QR�WZR�UHDVRQDEOH�PLQGV�FRXOG�GLIIHU�LQ

GHWHUPLQLQJ�WKDW�5RKP�	�+DDV�VKRXOG�KDYH�SUHYDLOHG�RQ�WKH�TXHVWLRQ�RI�LWV

VFLHQWHU� ZLWK� UHVSHFW� WR� LWV� DGPLWWHG� QRQ�GLVFORVXUH� RI� FOHDUO\� PDWHULDO

LQIRUPDWLRQ��$FFRUGLQJO\��ZH�FRQFOXGH�WKDW�WKH�FRXUW�HUUHG� LQ� UHYHUVLQJ� WKH

MXU\¶V�YHUGLFW�ZLWK�UHVSHFW�WR�TXHVWLRQ�QXPEHU���
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���� $SSHOODQW� LQVXUHUV� QH[W� DOOHJH� WKDW� WKH� FRXUW� HUUHG� ZKHQ� LW� HQWHUHG

-129� ZLWK� UHVSHFW� WR� WKH� MXU\¶V� DQVZHU� WR� VSHFLDO� YHUGLFW� LQWHUURJDWRU\

QXPEHU� ��ZKLFK� SHUWDLQHG� WR� WKH� LQVXUHUV� ³NQRZQ� ORVV´� GHIHQVH�� 4XHVWLRQ

QXPEHU���DQG�WKH�MXU\¶V�DQVZHU�WKHUHWR�UHDG�DV�IROORZV�

+DYH� WKH� LQVXUHUV� SURYHQ� WKDW�� DW� WKH� WLPH� RI
FRQWUDFWLQJ�DQ\�RI�WKH�IROORZLQJ�&*/�H[FHVV�SROLFLHV��5RKP
	� +DDV� KDG� FHUWDLQ� NQRZOHGJH� RI� GDPDJH� RU� LQMXU\� IRU
ZKLFK�WKHUH�ZRXOG�EH�OHJDO�OLDELOLW\�WKDW�ZDV�ODUJH�HQRXJK
WR�H[FHHG�WKH�XQGHUO\LQJ�LQVXUDQFH�OD\HUV�DQG�ZRXOG�UHDFK
WKH� H[FHVV� OD\HU� RI� DQ\� RI� WKH� IROORZLQJ� &*/� H[FHVV
SROLFLHV"

$�� /RQGRQ� 3ROLF\� �-XQH� ���� ����� WR� 0DUFK� ��� �����
SURYLGLQJ� FRYHUDJH� LQ� H[FHVV� RI� ��������� RI� XQGHUO\LQJ
FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

%�� /RQGRQ� 3ROLF\� �-XQH� ���� ����� WR� 0DUFK� ��� �����
SURYLGLQJ� FRYHUDJH�EHJLQQLQJ� LQ� H[FHVV� RI� �����PLOOLRQ� RI
XQGHUO\LQJ�FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

&�� /RQGRQ� 3ROLF\� �-DQXDU\� ���� ����� WR� 0DUFK� ��� �����
SURYLGLQJ� FRYHUDJH� EHJLQQLQJ� LQ� H[FHVV� RI� ��� PLOOLRQ� RI
XQGHUO\LQJ�FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

'�� /RQGRQ� 3ROLF\� �-XQH� ���� ����� WR� 0DUFK� ��� �����
SURYLGLQJ� FRYHUDJH� EHJLQQLQJ� LQ� H[FHVV� RI� ���� PLOOLRQ� RI
XQGHUO\LQJ�FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

(�� /RQGRQ� 3ROLF\� �0DUFK� ��� ����� WR� 0DUFK� ��� �����
SURYLGLQJ� FRYHUDJH� EHJLQQLQJ� LQ� H[FHVV� RI� ��������� RI
XQGHUO\LQJ�FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

)�� /RQGRQ� 3ROLF\� �0DUFK� ��� ����� WR� 0DUFK� ��� �����
SURYLGLQJ� FRYHUDJH� EHJLQQLQJ� LQ� H[FHVV� RI� ��� PLOOLRQ� RI
XQGHUO\LQJ�FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

*�� +RPH� 3ROLF\� �0DUFK� ��� ����� WR� 0DUFK� ��� �����
SURYLGLQJ� FRYHUDJH� EHJLQQLQJ� LQ� H[FHVV� RI� ��������� RI
XQGHUO\LQJ�FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�
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+�� $PHULFDQ� +RPH� 3ROLF\� �0DUFK� ��� ����� WR� 0DUFK� ��
������SURYLGLQJ�FRYHUDJH�EHJLQQLQJ�LQ�H[FHVV�RI����PLOOLRQ
RI�XQGHUO\LQJ�FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

,�� /RQGRQ� 3ROLF\� �0DUFK� ��� ����� WR� 0DUFK� ��� �����
SURYLGLQJ� FRYHUDJH� EHJLQQLQJ� LQ� H[FHVV� RI� ��� PLOOLRQ� RI
XQGHUO\LQJ�FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

-��+RPH�3ROLF\��0DUFK���������WR�0DUFK����������SURYLGLQJ
FRYHUDJH�EHJLQQLQJ�LQ�H[FHVV�RI�����PLOOLRQ�RI�XQGHUO\LQJ
FRYHUDJH>��WKH�MXU\�DQVZHUHG�³<HV�´@�

���� ³7KH� µNQRZQ�ORVV¶�GRFWULQH�KDV�QRW�EHHQ� WHVWHG� LQ� WKH�VWDWH�FRXUWV�RI

3HQQV\OYDQLD��DQG�WKLV�GHIHQVH�KDV�EHHQ�UHFRJQL]HG�WR�GLIIHUHQW�H[WHQWV�E\

WKH� FRXUWV� RI� RWKHU� VWDWHV�´�87,�&RUS�� Y�� )LUHPDQ¶V� )XQG� ,QV�� &R��� ���

)�6XSS�� ����� ���� �'�1�-�� ������� 7KH� 8QLWHG� 6WDWHV� 7KLUG� &LUFXLW� &RXUW� RI

$SSHDOV�KDV�GHVFULEHG�WKH�GRFWULQH�DV�IROORZV�

7KH� NQRZQ� ORVV� GRFWULQH� LV� D� FRPPRQ� ODZ� FRQFHSW� WKDW
GHULYHV� IURP� WKH� IXQGDPHQWDO� UHTXLUHPHQW� RI� IRUWXLW\� LQ
LQVXUDQFH� ODZ��(VVHQWLDOO\�� WKH�GRFWULQH�SURYLGHV� WKDW� RQH
PD\�QRW�REWDLQ�LQVXUDQFH�IRU�D�ORVV�WKDW�HLWKHU�KDV�DOUHDG\
WDNHQ�SODFH�RU�LV�LQ�SURJUHVV��6HH�JHQHUDOO\����-RKQ�$��	
-HDQ�$SSOHPDQ��,QVXUDQFH�/DZ�	�3UDFWLFH���������UHY�HG�
�������$V�ZH�KDYH�UHFRJQL]HG��³>W@KH�UXOH�LV�EDVHG�RQ�WKH
UHDOL]DWLRQ� WKDW� WKH� SXUSRVH� RI� LQVXUDQFH� LV� WR� SURWHFW
LQVXUHGV�DJDLQVW�XQNQRZQ�ULVNV�´�$SSDODFKLDQ�,QV��&R��Y�
/LEHUW\� 0XW�� ,QV�� &R��� ���� )��G� ���� ��� ��G� &LU�� �����
�FLWDWLRQV� RPLWWHG��� 6WDWH� FRXUWV� DUH� GLYLGHG� DV� WR� WKH
VFRSH�RI�WKH�NQRZQ�ORVV�GRFWULQH��6RPH�KDYH�FRQVWUXHG�LW
TXLWH� QDUURZO\�� EDUULQJ� FRYHUDJH� RQO\� ZKHQ� WKH� LQVXUHG
NQHZ�RI�FHUWDLQW\�RI�GDPDJHV�DQG�OLDELOLW\��6HH�0RQWURVH
&KHPLFDO�&RUS��Y��$GPLUDO�,QV��&R������&DO��WK��������
&DO�5SWU��G� ����� ���� 3��G� ����� ���� ������� �HQ� EDQF�
�³>$@V�ORQJ�DV�WKHUH�UHPDLQV�XQFHUWDLQW\�DERXW�GDPDJH�RU
LQMXU\� WKDW� PD\� RFFXU� GXULQJ� WKH� SROLF\� SHULRG� DQG� WKH
LPSRVLWLRQ�RI�OLDELOLW\�«�DQG�QR�OHJDO�REOLJDWLRQ�WR�SD\�WKLUG
SDUW\� FODLPV� KDV� EHHQ� HVWDEOLVKHG�� WKHUH� LV� D� SRWHQWLDOO\
LQVXUDEOH� ULVN«�´��� 2WKHUV� KDYH� UHIXVHG� WR� ILQG� FRYHUDJH
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ZKHQ�WKH�LQVXUHG�ZDV�VXEVWDQWLDOO\�DZDUH�RI�D�ULVN�RI�ORVV�
6HH�2XWERDUG�0DULQH�&RUS�� Y�� /LEHUW\�0XW�� ,QV�� &R��
���� ,OO��G� ���� ���� ,OO�'HF�� ����� ����� ���� 1�(��G� �����
�������������³,I�WKH�LQVXUHG�NQRZV�RU�KDV�UHDVRQ�WR�NQRZ�
ZKHQ�LW�SXUFKDVHV�D�&*/�SROLF\��WKDW�WKHUH�LV�D�VXEVWDQWLDO
SUREDELOLW\�WKDW�LW�ZLOO�VXIIHU�RU�KDV�DOUHDG\�VXIIHUHG�D�ORVV�
WKH�ULVN�FHDVHV� WR�EH�FRQWLQJHQW�DQG�EHFRPHV�D�SUREDEOH
RU�NQRZQ�ORVV�´��

3LWWVWRQ�&R��8OWUDPDU�$PHULFD�/WG�� Y��$OOLDQ]� ,QV��&R��� ���� )��G�����

������G�&LU���������IRRWQRWH�RPLWWHG��

���� ,Q� WKH� LQVWDQW� PDWWHU�� WKH� LQVXUHUV� DUJXH� WKDW� WKH� MXU\¶V� DIILUPDWLYH

DQVZHUV�WR�TXHVWLRQ�QXPEHU���GHWHUPLQHG�WKH�³NQRZQ�ORVV´�GRFWULQH�ZRUNHG

WR�SUHFOXGH�FRYHUDJH�XQGHU�WKH�SROLFLHV� LQ� TXHVWLRQ�EHFDXVH�5RKP�	�+DDV

KDG� ³FHUWDLQ� NQRZOHGJH´� WKDW� LW� ZRXOG� LQFXU� OHJDO� OLDELOLW\� ODUJH� HQRXJK� WR

UHDFK�WKH�SROLFLHV�DW�WKH�WLPH�LW�FRQWUDFWHG�IRU�WKHP��,Q�HQWHULQJ�-129�RQ�WKH

MXU\¶V� YHUGLFW�� KRZHYHU�� WKH� FRXUW� GHWHUPLQHG� WKDW� LQVXIILFLHQW� HYLGHQFH

H[LVWHG�WR�HVWDEOLVK�WKH�³UHTXLVLWH�OHYHO�RI�NQRZOHGJH´�RQ�WKH�SDUW�RI�5RKP�	

+DDV�WR�LQYRNH�WKH�NQRZQ�ORVV�GRFWULQH�DV�D�EDU�WR�FRYHUDJH��7KH�WULDO�FRXUW

FRQFOXGHG�� IROORZLQJ� WKH� UHDVRQLQJ� RI� WKH� )HGHUDO� 'LVWULFW� &RXUW� IRU� 1HZ

-HUVH\�SUHGLFWLQJ�3HQQV\OYDQLD�ODZ�LQ�87,�&RUS�������)�6XSS��DW������ WKDW

WKH� OHYHO� RI� NQRZOHGJH� QHFHVVDU\� WR� LQYRNH� WKH� GRFWULQH� LV� QRW�PHUHO\� DQ

DZDUHQHVV�RI�D�VXEVWDQWLDO�SUREDELOLW\�WKDW�OLDELOLW\�ODUJH�HQRXJK�WR�UHDFK�WKH

H[FHVV�SROLFLHV�H[LVWHG�DW�WKH�WLPH�RI�FRQWUDFWLQJ��EXW�UDWKHU�WKDW�WKHUH�PXVW

³H[LVW>@�FHUWDLQ�NQRZOHGJH�RI�D�SDUWLFXODU�OHJDO�OLDELOLW\�ZKLFK�ZRXOG�UHDFK�WKH

H[FHVV� OD\HU�´� 7KH� WULDO� FRXUW� FRQFOXGHG� WKDW� VLQFH�QR� ODZVXLW� IRU� GDPDJHV

H[LVWHG�DW�WKH� WLPH�WKH�SROLFLHV�ZHUH�FRQWUDFWHG� IRU��5RKP�	�+DDV�GLG�QRW
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KDYH�FHUWDLQ�NQRZOHGJH�RI�D�SDUWLFXODU�OLDELOLW\�ZKLFK�ZRXOG�UHDFK�WKH�H[FHVV

FRYHUDJH�SXUFKDVHG�

���� :H�UHLWHUDWH�WKDW�WKH�LVVXH�RI�KRZ�EURDGO\�RU�QDUURZO\�WKH�NQRZQ�ORVV

GRFWULQH�LV�WR�EH�FRQVWUXHG�LV�DQ�LVVXH�RI�ILUVW�LPSUHVVLRQ�LQ�WKH�FRXUWV�RI�WKLV

&RPPRQZHDOWK��7KXV��WKH�LQVXUHUV�DQG�WKHLU�DPLFL�XUJH�XV�WR�D�HQXQFLDWH�D

EURDG� LQWHUSUHWDWLRQ� ZKLFK� ZRXOG� DOORZ� WKH� GRFWULQH¶V� UHTXLUHPHQWV� WR� EH

VDWLVILHG�E\�PHUH� DZDUHQHVV� RI� D� VXEVWDQWLDO� SUREDELOLW\� WKDW� OLDELOLW\� ODUJH

HQRXJK�WR�UHDFK�WKH�H[FHVV�OD\HUV�H[LVWHG�DW�WKH�WLPH�RI�FRQWUDFWLQJ��5RKP

	�+DDV�DQG� LWV�DPLFL��RQ� WKH�RWKHU�KDQG��XUJH�XV� WR� LQWHUSUHW� WKH�GRFWULQH

QDUURZO\��VXJJHVWLQJ�WKH�GRFWULQH�UHTXLUHV�WKDW�FHUWDLQ�NQRZOHGJH�PXVW�H[LVW

DW�WKH�WLPH�RI�FRQWUDFWLQJ�RI�D�SDUWLFXODU�OHJDO�OLDELOLW\�ODUJH�HQRXJK�WR�UHDFK

WKH�H[FHVV�OD\HUV�

���� � $IWHU� FDUHIXO� FRQVLGHUDWLRQ�� DQG� IRU� WKH� UHDVRQV� ZKLFK� IROORZ�� ZH

FRQFOXGH� WKDW�WKH�GRFWULQH� VKRXOG�EH�EURDGO\� LQWHUSUHWHG�DQG� WKDW� WKH� WULDO

FRXUW� HUUHG� LQ� LWV� DSSOLFDWLRQ� RI� WKH� GRFWULQH� XQGHU� WKH� IDFWV� RI� WKLV� FDVH�

)LUVW��LQ�HQWHULQJ�-129�RQ�WKH�MXU\¶V�YHUGLFW�ZLWK�UHVSHFW�WR�WKH�NQRZQ�ORVV

GHIHQVH��WKH�WULDO�FRXUW�DJDLQ�LQFRUUHFWO\�EDVHG�LWV�FRQFOXVLRQ��LQ�SDUW��XSRQ

LWV�PLVDSSUHKHQVLRQ�WKDW�WKH�UHOHYDQW�WLPH�IUDPHV�IRU�SXUSRVHV�RI�GHFLGLQJ

WKH� LVVXH� ZHUH� WKH� KLVWRULFDO� LQFHSWLRQ� GDWHV� RI� WKH� 7KUHH� /RQGRQ� 3ROLFLHV

ZKHQ� WKH� TXHVWLRQ� SUHVHQWHG� WR� WKH� MXU\�� LQ� IDFW�� UHIHUUHG� RQO\� WR� GDWHV

FRLQFLGHQW�RU�VXEVHTXHQW�WR�5RKP�	�+DDV¶�DFTXLVLWLRQ�RI�:KLWPR\HU��$V�ZH
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KDYH�SUHYLRXVO\� FRQFOXGHG�� WKH� FRXUW¶V� LPSXWDWLRQ� RI� WKH� HDUOLHU� GDWHV�ZDV

HUURU�

���� 6HFRQG�� LQ� UHO\LQJ� RQ� WKH�'LVWULFW� &RXUW¶V� KROGLQJ� LQ�87,� &RUS��� WKH

FRXUW�DSSDUHQWO\�IDLOHG�WR�FRQVLGHU�D�VLJQLILFDQW�GLVWLQJXLVKLQJ�IDFW��7KH�87,

&RUS��FRXUW�H[SODLQHG�

:H�PXVW�NHHS� LQ�PLQG��ZKHQ�DVVHVVLQJ� WKH� ³NQRZQ� ORVV´
GHIHQVH�� WKDW� LW� LV� D� GHIHQVH� JURXQGHG� LQ� SROLF\
FRQVLGHUDWLRQV��7KLV�LV�QRW�D�FDVH�LQ�ZKLFK�WKH�LQVXUHU�KDV
DOOHJHG�IUDXG�RQ�WKH�SDUW�RI�WKH� LQVXUHG� LQ�WKH�DSSOLFDWLRQ
SURFHVV��5DWKHU��LQ�VHHNLQJ�SURWHFWLRQ�WKURXJK�WKH�³NQRZQ
ORVV´� GHIHQVH�� WKH� LQVXUHU� DVNV� WKH� FRXUW� WR� LQWHUYHQH� WR
LQVXODWH�LW�IURP�SD\LQJ�FODLPV�RQ�WKH�JURXQG�WKDW�WKH�ULVN
ZDV�³XQLQVXUDEOH´�DW�WKH�WLPH�WKH�SROLF\�RI�LQVXUDQFH�ZDV
VROG��DOWKRXJK�WKH�LQVXUHU�ZDV�SUHVXPDEO\� IUHH� WR� LQTXLUH
DERXW� SROOXWLRQ� DQG� RWKHU� SUREOHPV� RI� WKH� LQVXUHG� LQ� WKH
FRXUVH�RI�WKH�DSSOLFDWLRQ�SURFHVV��DQG�DOWKRXJK�WKHUH�LV�QR
DOOHJDWLRQ� WKDW� WKH� LQVXUHG� ZDV� OHVV� WKDQ� IRUWKFRPLQJ
GXULQJ�WKH�DSSOLFDWLRQ�SURFHVV�

,G��DW�����)�6XSS������DW�������(PSKDVLV�DGGHG��

���� 7KH� HVVHQWLDO� QDWXUH� RI� WKH� FDVH� VXE� MXGLFH� FHQWHUHG� VTXDUHO\� RQ

DOOHJDWLRQV�RI�IUDXG��$V�ZH�KDYH�KHUHWRIRUH�H[SODLQHG��VXIILFLHQW�HYLGHQFH�RI

5RKP�	�+DDV¶�IUDXGXOHQW�VFLHQWHU�ZDV�VKRZQ�IRU�WKH�MXU\�WR�SURSHUO\�ILQG�WKH

SROLFLHV�LQ�TXHVWLRQ�ZHUH�YRLG�DE�LQLWLR��:H�QRWH��PRUHRYHU��WKDW�DW�OHDVW�RQH

MXULVGLFWLRQ�KDV�IRXQG�WKDW�³NQRZQ�ORVV�´�DV�D�IUDXG�EDVHG�GHIHQVH��³UHTXLUHV

SURRI� WKDW� WKH� LQVXUHG� ZLWKKHOG� PDWHULDO� LQIRUPDWLRQ� FRQFHUQLQJ� WKH

H[LVWHQFH�RI�SURSHUW\�GDPDJH��LQFOXGLQJ�WKH�LQLWLDWLRQ�RU�FRQWLQXDWLRQ�RI�VRLO

RU�JURXQGZDWHU�FRQWDPLQDWLRQ��IRU�ZKLFK�WKH�LQVXUHG�VXEVHTXHQWO\�REWDLQHG

LQVXUDQFH�´�'RPWDU��,QF��Y��1LDJDUD�)LUH�,QV��&R�������1�:��G���������
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�0LQQ���������8QGHU� WKH� FLUFXPVWDQFHV� KHUH�� LW� LV� FOHDU� WKDW� D� NQRZQ� ORVV

GHIHQVH�EDVHG�RQ�DOOHJDWLRQV�RI�IUDXG�ZDV�SURYHQ��WKXV�WKH�FRXUW�HUUHG�LQ�LWV

HQWU\�RI�-129�RQ�WKH�MXU\¶V�YHUGLFW�ZLWK�UHVSHFW�WR�TXHVWLRQ�QXPEHU�����

���� 0RUH� LPSRUWDQWO\�� ZH� WKLQN� WKDW� WKH� DSSURSULDWH� VWDQGDUG� IRU� WKH

³NQRZQ�ORVV´�GHIHQVH�LQ�3HQQV\OYDQLD�VKRXOG�QRW�EH�NQRZOHGJH�RI�FHUWDLQW\

RI�GDPDJHV�DQG� OLDELOLW\��EXW�ZKHWKHU� WKH�HYLGHQFH�VKRZV�WKDW� WKH� LQVXUHG

ZDV�FKDUJHG�ZLWK�NQRZOHGJH�ZKLFK�UHDVRQDEO\�VKRZV�WKDW�LW�ZDV��RU�VKRXOG

EH�� DZDUH� RI� D� OLNHO\� H[SRVXUH� WR� ORVVHV� ZKLFK� ZRXOG� UHDFK� WKH� OHYHO� RI

FRYHUDJH�� � ,W� VKRXOG�QRW� EH�QHFHVVDU\� WKDW� WKH� LQVXUHG�KDYH� DOUHDG\� EHHQ

PHW�ZLWK�D� WDEXODWLRQ�RI� ORVVHV�VXIILFLHQW�WR� UHDFK� WKH�H[FHVV� FRYHUDJH�� DV

WKDW�ZRXOG�LPSOLFDWH�D�VWDQGDUG�WDQWDPRXQW�WR�FULPLQDO�IUDXG���5DWKHU��ZKHQ

D� VRSKLVWLFDWHG� LQVXUHG�� VXFK� DV� 5RKP� 	� +DDV�� LV� IDFHG� ZLWK� PRXQWLQJ

HYLGHQFH�WKDW�LW�ZLOO�OLNHO\�LQFXU�UHVSRQVLELOLWLHV�WR�WKH�H[WHQW�RI�WKH�LQVXUDQFH

ZKLFK�LV�VRXJKW�� WKH�NQRZQ�ORVV�GHIHQVH�VKRXOG� LQWHUYHQH�� �2WKHUZLVH�� WKH

LVVXH�LV�RQH�QRW�RI�LQVXUDQFH��EXW�RI�SXUH�LQGHPQLW\�

����������������������������������

��� 7KH� 7KLUG� &LUFXLW� &RXUW� RI� $SSHDOV� KDV� UHFRJQL]HG� WKDW� WKH� NQRZQ� ORVV
GRFWULQH�KDV�LWV�URRWV�LQ�IUDXG��3LWWVWRQ�&R��8OWUDPDU�Y��$OOLDQ]�,QV��&R��
����)��G�DW������,Q�3LWWVWRQ��D�FDVH�LQYROYLQJ�HQYLURQPHQWDO�SROOXWLRQ��WKH
FLUFXLW� FRXUW� SUHGLFWLQJ� 1HZ� -HUVH\� ODZ� QDUURZO\� GHILQHG� WKH� GRFWULQH� DQG
FRQFOXGHG� WKDW� LW� GLG� QRW� EDU� FRYHUDJH� DV� ³8OWUDPDU� >WKH� LQVXUHG@� GLG� QRW
UHFHLYH�QRWLFH�RI�DQ\�OHJDO�OLDELOLW\�XQWLO�'HFHPEHU�RI�������VRPH�VL[�\HDUV
DIWHU� LW� SXUFKDVHG� WKH� LQVXUDQFH� SROLFLHV�´� ,G�� DW� ����� 6LJQLILFDQW� WR� WKH
FRXUW¶V� FRQFOXVLRQ� ZDV� WKDW� ³WKH� LQVXUHUV� KDYH� QRW� DOOHJHG� WKDW� 8OWUDPDU
PLVUHSUHVHQWHG�RU�ZURQJIXOO\�ZLWKKHOG�LQIRUPDWLRQ�UHJDUGLQJ�WKH�FRQGLWLRQ�RI
WKH�7DQNSRUW�VLWH��$V�VXFK��ZH�KROG�WKDW�8OWUDPDU�KDG�D�OHJLWLPDWH�LQVXUDEOH
ULVN�DQG��WKXV��FRYHUDJH�LV�QRW�EDUUHG�E\�WKH�GRFWULQH�RI�NQRZQ�ORVV�´�,G�
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���� +HUH�� WKHUH� ZDV� DEXQGDQW� QRWLFH� WR� 5RKP� 	� +DDV� WKDW� LW� ZRXOG

LQHYLWDEO\�EH�LQYROYHG�LQ�HQYLURQPHQWDO�SUREOHPV�RI�JLJDQWLF�SURSRUWLRQV�GXH

WR� WKH� DUVHQLFDO� ZDVWH� SUREOHP�� 0RUHRYHU�� LW� LV� FOHDU� 5RKP� 	� +DDV� IDFHG

OLDELOLW\�XQGHU�WKH������&OHDQ�6WUHDPV�/DZ�����3�6����������HW�VHT���VHFWLRQ

��RI�ZKLFK�SURYLGHG�

7KH� GLVFKDUJH� RI� VHZDJH� RU� LQGXVWULDO� ZDVWH� RU� DQ\
QR[LRXV�DQG�GHOHWHULRXV�VXEVWDQFHV�LQWR�WKH�ZDWHUV�RI�WKLV
&RPPRQZHDOWK�� ZKLFK� LV� RU� PD\� EHFRPH� LQLPLFDO� DQG
LQMXULRXV�WR�WKH�SXEOLF�KHDOWK��RU�WR�DQLPDO�RU�DFTXDWLF�OLIH�
RU� WR� WKH� XVHV� RI� VXFK� ZDWHUV� IRU� GRPHVWLF� RU� LQGXVWULDO
FRQVXPSWLRQ�� RU� IRU� UHFUHDWLRQ�� LV� KHUHE\� GHFODUHG� QRW� WR
EH�D�UHDVRQDEOH�RU�QDWXUDO�XVH�RI�VXFK�ZDWHU��WR�EH�DJDLQVW
SXEOLF�SROLF\�DQG�WR�EH�D�SXEOLF�QXLVDQFH�

���3�6�������������6HH�DOVR�&RPPRQZHDOWK�Y��%DUQHV�	�7XFNHU�&R������

3D�����������$��G�������������VHFWLRQ���RI�WKH�&OHDQ�6WUHDPV�/DZ�LV�PHUHO\

GHFODUDWRU\�RI�WKH�FRPPRQ�ODZ��

���� ,Q�WKH�LQVWDQW�PDWWHU�� WKH�JURVV�PDJQLWXGH�RI�WKH�FRQWDPLQDWLRQ�ZDV

QRW� FKDOOHQJHG�DW� WULDO�� 7KH� FRQWDPLQDWLRQ�ZDV� ³VHULRXV´� DQG� FRQVWLWXWHG� D

SXEOLF�KHDOWK�³HPHUJHQF\�´�0RUHRYHU��5RKP�	�+DDV¶�DZDUHQHVV�RI�WKH�KXJH

VFRSH� RI� WKH� SUREOHP� DV� HDUO\� DV� ����� ZDV� FRQFHGHG� DQG� LW� LV� FOHDU� WKDW

5RKP�	�+DDV�IDFHG�OLDELOLW\�IRU�WKH�FRQWDPLQDWLRQ�XQGHU�WKH�&OHDQ�6WUHDPV

����������������������������������

���6HFWLRQ���ZDV�DPHQGHG�LQ������WR�UHDG�DV�IROORZV�
7KH� GLVFKDUJH� RI� VHZDJH� RU� LQGXVWULDO� ZDVWH� RU� DQ\

VXEVWDQFH� LQWR� WKH� ZDWHUV� RI� WKLV� &RPPRQZHDOWK� ZKLFK
FDXVHV� RU� FRQWULEXWHV� WR� SROOXWLRQ� DV� KHUHLQ� GHILQHG� RU
FUHDWHV�D�GDQJHU�RI� VXFK�SROOXWLRQ� LV�KHUHE\�GHFODUHG�QRW
WR� EH� D� UHDVRQDEOH� RU� QDWXUDO� XVH� RI� VXFK� ZDWHUV�� WR� EH
DJDLQVW�SXEOLF�SROLF\�DQG�WR�EH�D�SXEOLF�QXLVDQFH�
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/DZ�� 7KXV�� ZH� FRQFOXGH� WKDW� 5RKP� 	� +DDV� HLWKHU� NQHZ� RU� VKRXOG� KDYH

NQRZQ�DW�WKH�WLPH�LW�FRQWUDFWHG�IRU�WKH�H[FHVV�SROLFLHV�RI�LWV�OLNHO\�H[SRVXUH

WR�OLDELOLW\�ODUJH�HQRXJK�WR�UHDFK�WKH�SROLFLHV�

���� 7KH� LQVXUHUV� QH[W� DOOHJH� WKH� FRXUW� HUUHG� ZKHQ� �D�� LW� IRXQG� WKDW� WKH

MXU\¶V�DQVZHUV� WR�YHUGLFW�TXHVWLRQ�QXPEHU���GLG�QRW� SUHFOXGH� FRYHUDJH� IRU

WKDW� SRUWLRQ� RI� WKH� HQYLURQPHQWDO� GDPDJH� FDXVHG� E\� :KLWPR\HU¶V� DFWLRQV

EHIRUH�LW�ZDV�DFTXLUHG�E\�5RKP�DQG�+DDV��DQG��E��ZKHQ� LW� IRXQG� WKDW�WKH

MXU\¶V�DQVZHU�WR�YHUGLFW�TXHVWLRQ�QXPEHU���KDG�³QR�OHJDO�HIIHFW�DV�D�GHIHQVH

WR� FRYHUDJH� XQGHU� WKH� SRVW�DFTXLVLWLRQ� SROLFLHV�´� DQG� ³>GLG@� QRW� SUHFOXGH

FRYHUDJH�XQGHU�WKH�����������/RQGRQ�SROLFLHV�´

���� :H�FRQFOXGH�WKDW�WKHVH�LVVXHV�DUH�QRW�LQWHJUDO�WR�RXU�GLVSRVLWLRQ�RI�WKH

FDVH�DQG��WKXV��WKDW�D�GLVFXVVLRQ�RI�WKH� LVVXHV� LV�QRW�QHFHVVDU\��:H�ZRXOG

EULHIO\�QRWH��KRZHYHU��WKDW�WKH�FRXUW¶V�LQWHUSUHWDWLRQ�RI�WKH�MXU\¶V�DQVZHU�WR

YHUGLFW�TXHVWLRQ�QXPEHU���ZDV�LQFRQVLVWHQW�ZLWK�LWV�RYHUDOO�GLVSRVLWLRQ�RI�WKH

SDUWLHV¶�SRVW�WULDO�PRWLRQV��,Q�HQWHULQJ�-129�RQ�WKH�MXU\¶V�DQVZHUV�WR�YHUGLFW

TXHVWLRQV� QXPEHUV� �� DQG� �� DQG� FRQVWUXLQJ� WKH� MXU\¶V� DQVZHU� WR� TXHVWLRQ

QXPEHU����WKH�FRXUW�IRXQG�WKDW�FRYHUDJH�H[LVWHG�XQGHU�WKH�VR�FDOOHG�³SRVW�

DFTXLVLWLRQ´�SROLFLHV��+RZHYHU��WKH�FRXUW�IRXQG�WKDW�FRYHUDJH�ZDV�SUHFOXGHG

XQGHU� WKH�SRVW�DFTXLVLWLRQ�SROLFLHV� EDVHG�RQ� LWV� LQWHUSUHWDWLRQ� RI� WKH� MXU\¶V

DQVZHU� WR� TXHVWLRQ� QXPEHU� ��� ,Q� DQ\� HYHQW�� ZH� DUH� SHUVXDGHG� WKDW� WKH

FRXUW¶V�LQWHUSUHWDWLRQ�RI�WKH�LPSRUW�RI�WKH�MXU\¶V�DQVZHUV�WR�YHUGLFW�TXHVWLRQV

QXPEHU� �� DQG� �� KDV� QR� GLVSRVLWLRQDO� UHOHYDQFH� SUHVHQWO\� DV� ZH� KDYH
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UHLQVWDWHG�WKH�MXU\¶V�YHUGLFW�ZKLFK�SURSHUO\�IRXQG�WKDW�DOO�H[FHVV�FRYHUDJH�DW

LVVXH�ZDV�IUDXGXOHQWO\�SURFXUHG�

���� :H� ZLOO�� KRZHYHU�� EULHIO\� DGGUHVV� WKH� LQVXUHUV¶� FODLP� WKDW� WKH� FRXUW

HUUHG� LQ�GLUHFWLQJ�D�YHUGLFW� LQ� IDYRU�RI�5RKP�	�+DDV� RQ� WKH� LQVXUHUV¶� ³ODWH

QRWLFH´�GHIHQVH��:H�FRQFOXGH�WKDW�GLVSXWHG�LVVXHV�RI�IDFW�H[LVWHG�DV�WR�WKLV

TXHVWLRQ� DQG� WKDW� WKH� UHVROXWLRQ� WKHUHRI� VKRXOG�KDYH�SURSHUO\� JRQH� WR� WKH

MXU\�

���� ,W� LV� XQGLVSXWHG� WKDW� 5RKP� 	� +DDV� ILUVW� NQHZ� RI� WKH� PDVVLYH� DQG

FDWDVWURSKLF�OHYHO�RI�DUVHQLF�SROOXWLRQ�DW�:KLWPR\HU� LQ�������5RKP�	�+DDV

QRWLILHG� WKH� LQVXUHUV� DERXW� WKH� SUREOHP� LQ� ������ VRPH� ��� \HDUV� ODWHU�

GHVSLWH� WKH� IROORZLQJ� RU� VLPLODU� SROLF\� SURYLVLRQ� FRQWDLQHG� LQ� HDFK� RI� WKH

SROLFLHV�LVVXHG�

1RWLILFDWLRQ� RI� FODLPV� ±� 7KH� $VVXUHG� XSRQ� NQRZOHGJH� RI
DQ\� RFFXUUHQFH� OLNHO\� WR� JLYH� ULVH� WR� D� FODLP� KHUHXQGHU
VKDOO� JLYH� LPPHGLDWH� ZULWWHQ� DGYLFH� WKHUHRI� WR� WKH
SHUVRQ�V��RU�ILUP�QDPHG�IRU�WKH�SXUSRVH�LQ�WKH�6FKHGXOH�
�(PSKDVLV�DGGHG��

���� 7KH�LQVXUHUV�DUJXHG�DW�WULDO�WKDW�WKH\�ZHUH�XQGHU�QR�GXW\�WR�LQGHPQLI\

5RKP� 	� +DDV� XQGHU� WKH� SROLFLHV� EHFDXVH� 5RKP� 	� +DDV� GLG� QRW� JLYH� WKH

LQVXUHUV�WLPHO\�QRWLFH�RI�WKH�H[LVWHQFH�RI�WKH�:KLWPR\HU�FRQWDPLQDWLRQ��7KH

FRXUW� DSSDUHQWO\� DJUHHG� WKDW� 5RKP� 	� +DDV� GLG� QRW�� LQ� IDFW�� JLYH� WLPHO\

QRWLFH��1RQHWKHOHVV��WKH�FRXUW�GLUHFWHG�YHUGLFW�LQ� IDYRU�RI�5RKP�	�+DDV�RQ

WKH� LQVXUHUV¶� ³ODWH� QRWLFH´� GHIHQVH� EHFDXVH� LW� FRQFOXGHG� WKDW� WKH� LQVXUHUV
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IDLOHG�WR�SUHVHQW�VXIILFLHQW�HYLGHQFH�RI�KRZ�WKH\�PLJKW�KDYH�EHHQ�SUHMXGLFHG

E\�5RKP�	�+DDV¶�ODWH�QRWLFH�

���� 7KLV�FRXUW�KDV�SUHYLRXVO\�VWDWHG�

7KH�SXUSRVH�RI�D�SROLF\�SURYLVLRQ�UHTXLULQJ�QRWLFH�RI�DQ
DFFLGHQW�RU�ORVV�WR�EH�JLYHQ�ZLWKLQ�D�FHUWDLQ�WLPH�LV�WR�JLYH
WKH�LQVXUHU�DQ�RSSRUWXQLW\�WR�DFTXLUH��WKURXJK�DQ�DGHTXDWH
LQYHVWLJDWLRQ�� IXOO� LQIRUPDWLRQ� DERXW� WKH� FLUFXPVWDQFHV� RI
WKH� FDVH�� RQ� WKH� EDVLV� RI� ZKLFK�� LW� FDQ� SURFHHG� WR
GLVSRVLWLRQ�� HLWKHU� WKURXJK� VHWWOHPHQW� RU� GHIHQVH� RI� WKH
FODLP�

�0HWDO�%DQN�RI�$PHULFD��,QF��Y��,QV��&R��RI�1��$P�������$��G���������

�3D�6XSHU���������TXRWLQJ�%UDNHPDQ�Y��3RWRPRF�,QVXUDQFH�&R�������3D�

���� ���� ���� $��G� ����� ����� �ZKLFK� KHOG� WKDW� ODWH� QRWLFH� WR� DQ� LQVXUDQFH

FRPSDQ\� UHOHDVHV� WKH� LQVXUHU� IURP� LWV� REOLJDWLRQV� XQGHU� WKH� SROLF\� RQO\

ZKHUH� WKH� LQVXUHU�KDV�EHHQ�SUHMXGLFHG�E\� WKH� XQWLPHO\� QRWLFH���� ,Q�0HWDO

%DQN�DW�����Q���ZH�H[SODLQHG�

:LWK�UHVSHFW�WR�SUHMXGLFH�WR�WKH�LQVXUHU�WKH�FRXUW�EHORZ
YHU\�DSSURSULDWHO\�QRWHG�

,W� LV� FOHDU� WKDW�0HWDO�%DQN¶V� ODWH�QRWLFH� WR� WKH
LQVXUDQFH� FDUULHU� QRW� RQO\� SUHMXGLFHG� WKH� LQVXUDQFH
FDUULHU� E\� GHSULYLQJ� LW� RI� WKH� RSSRUWXQLW\� WR
LQYHVWLJDWH�WKH�XQGHUO\LQJ�DFWLRQ��LW�KDV�DOVR�VHYHUHO\
SUHMXGLFHG� WKH� LQVXUDQFH� FDUULHU¶V� DELOLW\� WR� GHIHQG
WKH� FODLP� EURXJKW� E\� WKH� (3$� DQG� WR� GHIHQG� WKH
SUHVHQW� FODLP� EURXJKW� IRU� LQGHPQLILFDWLRQ� DQG
H[SHQVHV�� ,W� DOVR� FDQQRW� EH� GLVSXWHG� WKDW� HYLGHQFH
KDV� EHHQ� GLVVLSDWHG� DQG� GLVDSSHDUHG� DQG� WKDW� WKH
SDVVDJH�RI�WLPH�KDV�UHVXOWHG�LQ�WKH�XQDYDLODELOLW\�RI
ZLWQHVVHV�DQG�WKH�IDGLQJ�RI�PHPRULHV�

���� ,Q�WKH�LQVWDQW�PDWWHU��HYLGHQFH�ZDV�SUHVHQWHG�DW�WULDO�WKDW�PDQ\�RI�WKH

HPSOR\HHV�RI�5RKP�	�+DDV�ZKR�ZHUH�GHHSO\� LQYROYHG�ZLWK� WKH�:KLWPR\HU
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SXUFKDVH�� LWV� RSHUDWLRQ� DQG� LWV� UHPHGLDWLRQ� HIIRUWV�� LQFOXGLQJ� 7KRPDV� ,H]]L

DQG�)�-��5DULJ�ZHUH�GHFHDVHG��)XUWKHU��LW�FDQQRW�EH�VHULRXVO\�DUJXHG�WKDW�WKH

PHPRU\�RI�WKH�DYDLODEOH�ZLWQHVVHV�KDG�QRW�IDGHG�WR�VRPH�H[WHQW�RYHU�WKH���

\HDU�LQWHULP�SHULRG�EHWZHHQ�5RKP�	�+DDV¶�DFTXLVLWLRQ�RI�:KLWPR\HU�DQG�WKH

WULDO�RI�WKLV�PDWWHU��)XUWKHU��LW�ZDV�FOHDU�WKDW�VRPH�UHOHYDQW�GRFXPHQWV�KDG

EHHQ� ORVW� RU� GHVWUR\HG� E\� WKH� WLPH� 5RKP�	�+DDV� ILUVW� JDYH� QRWLFH� WR� WKH

LQVXUHUV�

���� %DVHG� RQ� WKH� IRUHJRLQJ�� ZH� FRQFOXGH� WKDW� WKH� TXHVWLRQ� ZKHWKHU� WKH

LQVXUHUV�ZHUH�SUHMXGLFHG�E\�5RKP�	�+DDV¶�ODWH�QRWLFH�UHSUHVHQWHG�D�WULDEOH

LVVXH�RI�IDFW�DQG��DFFRUGLQJO\��WKDW�WKH�FRXUW�HUUHG�ZKHQ�LW�GLUHFWHG�D�YHUGLFW

LQ�IDYRU�RI�5RKP�	�+DDV�RQ�WKH�EDVLV�WKDW�LQVXIILFHQW�HYLGHQFH�RI�SUHMXGLFH

ZDV�SUHVHQWHG�IRU�WKH�TXHVWLRQ�WR�JR�WR�WKH�MXU\�

���� :H� KDYH� GHIHUUHG� FRQVLGHUDWLRQ� RI� WKH� LVVXH� FRQFHUQLQJ� WKH� WULDO

FRXUW¶V�ELDV�DQG�QRZ�FRQVLGHU�WKLV�LPSRUWDQW�TXHVWLRQ���:H�KDYH�GHFLGHG�WKDW

WKH� RUGHU� JUDQWLQJ� -129� ZDV� LQ� HUURU� DQG� PXVW� EH� YDFDWHG�� � %\

UHLQVWDWHPHQW�RI�WKH�MXU\�YHUGLFW��ZKLFK�ZH�ILQG�VXSSRUWHG�E\�WKH�HYLGHQFH�

WKH�LQVXUDQFH�GHIHQGDQWV�DUH�UHOLHYHG�RI�OLDELOLW\�DQG�DQ\�LVVXH�RI�FDOFXODWLRQ

RI� WKH� DPRXQW� GXH� 5RKP� 	� +DDV� LV� QR� ORQJHU� D� FRQVLGHUDWLRQ�� � 7R� WKDW

H[WHQW��WKH�YHUGLFW�RI� WKH�WULDO�FRXUW�LV�YDFDWHG�DQG�RI�QR�HIIHFW�� �+RZHYHU�

VLQFH� DSSHOODQWV¶�PRWLRQ� ZDV� DOVR� WR� VHHN� UHFXVDO� RI� WKH� WULDO� MXGJH� IURP

FRQVLGHUDWLRQ� RI� SRVW�WULDO�PRWLRQV�� LW�PD\�� RI� FRXUVH�� EH� SURSHUO\� DUJXHG

WKDW� LI� -XGJH� -DIIH� VKRXOG� KDYH� JUDQWHG� WKH� UHFXVDO� PRWLRQ� RU� DW� OHDVW
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FRQGXFWHG�D�KHDULQJ��WKH�VXEVHTXHQW�FRQVLGHUDWLRQ�RI�WKH�SRVW�WULDO�PRWLRQV

ZRXOG�QHFHVVDULO\�EH�LQYDOLGDWHG���:H�KDYH�FRQFOXGHG�WKDW��ZKLOH�WKHUH�LV�D

VHULRXV�TXHVWLRQ�ZKHWKHU�WKH�FRXUW�SURSHUO\�KDQGOHG�WKH�UHFXVDO�PRWLRQ��RU

VKRXOG�� LQ� IDFW�� KDYH� JUDQWHG� LW�� WKHUH� LV� VXIILFLHQW� HYLGHQFH� RI� WKH� FRXUW¶V

XQELDVHG�FRPSHWHQF\�WR�FRQWLQXH�ZLWK�WKH�FDVH���,PSRUWDQW�WR�WKLV�GHFLVLRQ

LV�-XGJH�-DIIH¶V�RZQ�GHFODUDWLRQ�WKDW�KH�IRXQG�WKDW�KH�ZDV�³DEOH�WR�SURFHHG

ZLWK� WKH� OLWLJDWLRQ� LQ� D� IDLU� DQG� XQELDVHG� PDQQHU�´� � $FFRUGLQJO\�� ZH� KDYH

DFFHSWHG� DQG� WUHDWHG� WKH� FRQVLGHUDWLRQ� DQG� GLVSRVLWLRQ� RI� WKH� SRVW�WULDO

PRWLRQV�DV�D�YDOLG�H[HUFLVH�RI� MXGLFLDO�DXWKRULW\�� �:H�GR�VR�EHFDXVH�RI� WKH

FRXUW¶V�RYHUULGLQJ�GHFODUDWLRQ�WKDW�KH�ZDV�XQWDLQWHG�E\�ELDV�DQG�FRXOG��DQG

GLG�� SURFHHG� LQ� D� IDLU� PDQQHU�� $V� D� UHYLHZLQJ� FRXUW� ZH� DUH� VRPHZKDW

FRQVWUDLQHG� WR� VR� GHFLGH� VLQFH� WKH� FRXUW¶V� GHFLVLRQ� WR� DGMXGLFDWH� WKH� ELDV

LVVXH� ZLWKRXW� D� KHDULQJ� IRUHFORVHV� UHYLHZ� RI� WHVWLPRQLDO� HYLGHQFH�� DQG

SUHVHQWV� D� VLWXDWLRQ� ZKHUH� UHYLHZ� PXVW� EH� PDGH� RQ� WKH� FRXUW¶V� EDUH

DVVHUWLRQ�RI�IUHHGRP�IURP�ELDV�

���� 1HYHUWKHOHVV��DIWHU�D�UHYLHZ�RI�WKH�HYLGHQFH�RQ�WKH�ELDV�LVVXH��ZH�IHHO

REOLJHG�WR� H[SUHVV� RXU� YLHZ� WKDW� WKH� UHFXVDO�PRWLRQ�PLJKW�ZHOO� KDYH�EHHQ

KDQGOHG� LQ� D� GLIIHUHQW� PDQQHU�� $SSHOODQWV� ILUVW� DOOHJH� WKDW� WKH� WULDO� MXGJH

HUUHG� ZKHQ� KH� IDLOHG� WR� UHFXVH� KLPVHOI� IURP� SUHVLGLQJ� RYHU� WKH� SRVW�WULDO

PRWLRQV� DQG� WKH� VXEVHTXHQW� GDPDJHV� WULDO� EHFDXVH� LW� LV� DOOHJHG� WKH

VWDWHPHQWV� KH� PDGH� WR� WKH� MXURUV� LPPHGLDWHO\� DIWHU� WULDO� PDQLIHVWHG� D

SHUVRQDO�ELDV�DJDLQVW�WKH�LQVXUDQFH�FRPSDQLHV�DQG�LQ�IDYRU�RI�5RKP�	�+DDV�
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³>$@�SDUW\�WR�DQ�DFWLRQ�KDV�WKH�ULJKW�WR�UHTXHVW�WKH�UHFXVDO�RI�D�MXULVW�ZKHUH

WKDW� SDUW\� KDV� D� UHDVRQ� WR� TXHVWLRQ� WKH� LPSDUWLDOLW\� RI� WKH� FRXUW�´

*RRGKHDUW�Y��&DVH\������3D����������������$��G������������������$�SDUW\

VHHNLQJ�UHFXVDO�PXVW�DVVHUW�VSHFLILF�JURXQGV�LQ�VXSSRUW�RI�WKH�UHFXVDO�PRWLRQ

EHIRUH�WKH�WULDO� MXGJH�KDV�LVVXHG�D� UXOLQJ�RQ� WKH�VXEVWDQWLYH�PDWWHU�EHIRUH

KLP�RU�KHU��:DUH�Y��8�6��)LGHOLW\�	�*XDUDQWHH�&R��� ����$��G���������

�3D�6XSHU��������

7KH�SURSHU�SUDFWLFH�RQ�D�SOHD�RI�SUHMXGLFH�LV�WR�DGGUHVV
DQ� DSSOLFDWLRQ� E\� SHWLWLRQ� WR� WKH� MXGJH� EHIRUH� ZKRP� WKH
SURFHHGLQJV� DUH� EHLQJ� WULHG�� +H� PD\� GHWHUPLQH� WKH
TXHVWLRQ�LQ�WKH�ILUVW�LQVWDQFH��DQG�RUGLQDULO\�KLV�GLVSRVLWLRQ
RI� LW� ZLOO� QRW� EH� GLVWXUEHG� XQOHVV� WKHUH� LV� DQ� DEXVH� RI
GLVFUHWLRQ�

'XH� FRQVLGHUDWLRQ� VKRXOG� EH� JLYHQ� E\� KLP� WR� WKH� IDFW
WKDW� WKH� DGPLQLVWUDWLRQ� RI� MXVWLFH� VKRXOG� EH� EH\RQG� WKH
DSSHDUDQFH�RI�XQIDLUQHVV��«�,I�WKH�MXGJH�IHHOV�WKDW�KH�FDQ
KHDU�DQG�GLVSRVH�RI�WKH�FDVH�IDLUO\�DQG�ZLWKRXW�SUHMXGLFH�
KLV�GHFLVLRQ�ZLOO�EH�ILQDO�DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ�

5HLOO\�E\�5HLOO\�Y��6HSWD������3D����������������$��G������������������

�FLWLQJ�&UDZIRUG¶V�(VWDWH������3D�����������$���������������1RQHWKHOHVV�

UHFXVDO� LV� UHTXLUHG� ZKHUHYHU� WKHUH� LV� VXEVWDQWLDO� GRXEW� DV� WR� WKH� MXULVW¶V

DELOLW\�WR�SUHVLGH�LPSDUWLDOO\��&RPPRQZHDOWK�Y��0LOOHU������3D����������

$��G��������������&RPPRQZHDOWK�Y��(GPLVWRQ������3D������� ����$��G

�������������0XQLFLSDO�3XEOLFDWLRQV�Y��&RXUW�RI�&RPPRQ�3OHDV��HW�DO��

����3D�����������$��G��������������&RPPRQZHDOWK�Y��'DUXVK������3D�

���� ���� $��G� ���� �������� &RPPRQZHDOWK� Y�� %R\OH�� ���� 3D�� ����� ���

$��G� ���� ��������&RPPRQZHDOWK� Y�� 3HUU\�� ���� 3D�� ����� ���� $��G� ���
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��������0RUHRYHU��EHFDXVH�WKH�LQWHJULW\�RI�WKH�MXGLFLDU\�LV�FRPSURPLVHG�E\

WKH� DSSHDUDQFH� RI� LPSURSULHW\�� D� MXULVW¶V� UHFXVDO� LV� QHFHVVDU\� ZKHUH� KLV

EHKDYLRU�DSSHDUV�WR�EH�ELDVHG�RU�SUHMXGLFLDO��&RPPRQZHDOWK�Y��%HQFKRII�

����$��G�������3D�6XSHU��������

���� ,Q� WKH� FDVH� VXE� MXGLFH�� DSSHOODQWV¶� PRWLRQ� IRU� UHFXVDO� ZDV� EDVHG

HQWLUHO\� RQ� WKH� KLJKO\� XQXVXDO� LQWHUFKDQJH� WKH� FRXUW� KDG� ZLWK� WKH� MXU\

LPPHGLDWHO\�DIWHU�WKH�MXU\¶V�YHUGLFW�ZDV�DQQRXQFHG�ZKHQ�WKH�MXGJH�PHW�ZLWK

WKH� MXU\� LQ� WKH� MXU\� URRP��7KH�PRWLRQ� IRU� UHFXVDO� FRQWDLQHG�D� UHFLWDWLRQ� RI

WKH�VWDWHPHQWV�WKH�FRXUW�PDGH�DV�GHVFULEHG�LQ�WKH�MXURUV¶�VZRUQ�DIILGDYLWV�

7KH�PRWLRQ�FRQFOXGHG�DV�IROORZV�

���� %\� WKH� YHU\� QDWXUH� DQG� WLPLQJ� RI� WKH� VWDWHPHQWV
PDGH�WR�WKH�MXU\�E\�WKH�&RXUW��GHIHQGDQWV�FRXOG�QRW�KDYH
SUHVHQWHG� WKLV� PRWLRQ� EDVHG� RQ� WKRVH� VWDWHPHQWV� DW� DQ
HDUOLHU�WLPH�

����5HFXVDO�LV�UHTXLUHG�ZKHQHYHU�D�MXGJH�KDV�GRXEWV�DV
WR� KLV� DELOLW\� WR� GHFLGH� REMHFWLYHO\� DQG� IDLUO\� LQ� WKH
SURFHHGLQJV�RU�ZKHUH�WKHUH�H[LVW� IDFWRUV�RU�FLUFXPVWDQFHV
WKDW� UHDVRQDEO\� FDOO� LQWR� TXHVWLRQ� WKH� MXGJH¶V� LPSDUWLDOLW\
LQ�WKH�PDWWHU�

���� 7KH� VWDWHPHQWV� PDGH� E\� WKH� &RXUW� WR� WKH� MXU\
GHPRQVWUDWH�WKDW�WKH�&RXUW�LV�ELDVHG�LQ�IDYRU�RI�5RKP�DQG
+DDV�� DQG� VR� UHTXLUH� LWV� UHFXVDO� IURP� WKLV� PDWWHU�� ,Q
DGGLWLRQ��HYHQ�ZLWKRXW�DQ\�DFWXDO�ELDV�� UHFXVDO�ZRXOG�VWLOO
EH� UHTXLUHG� EHFDXVH� WKHVH� VWDWHPHQWV� SURYLGH� D� EDVLV
XSRQ� ZKLFK� WKH� &RXUW¶V� LPSDUWLDOLW\� FDQ� UHDVRQDEO\� EH
TXHVWLRQHG�

���� )RU� WKH� IRUHJRLQJ� UHDVRQV�� GHIHQGDQWV� UHVSHFWIXOO\
UHTXHVW� WKDW� WKH� FRXUW� UHFXVH� LWVHOI� IURP� IXUWKHU
LQYROYHPHQW�LQ�WKLV�FDVH��LQFOXGLQJ�WKH�FRQVLGHUDWLRQ�RI�WKH
SDUWLHV¶�UHVSHFWLYH�PRWLRQV�IRU�SRVW�WULDO�UHOLHI�

���� :H�FRQFOXGH�WKDW�WKH�LQVXUHUV�DVVHUWHG�VSHFLILF�JURXQGV�LQ�VXSSRUW�RI

WKHLU�UHFXVDO�PRWLRQ�LQ�D�WLPHO\�PDQQHU��1R�KHDULQJ�RQ�WKH� UHFXVDO�PRWLRQ
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ZDV�FRQGXFWHG�DQG�RQ�-XO\�����������WKH�PRWLRQ�ZDV�VXPPDULO\�GHQLHG��7KH

FRXUW¶V�UHDVRQV�IRU�LWV�GHQLDO�RI�WKH�UHFXVDO�PRWLRQ�ZHUH�ODWHU�VHW�IRUWK�LQ�LWV

RSLQLRQ�RI�'HFHPEHU����������

���� ,QLWLDOO\��LW� LV�REYLRXV�WKDW�WKH�FRXUW�VKRXOG�KDYH�SURYLGHG�WKH�SDUWLHV

ZLWK�D�KHDULQJ�RQ�WKH�UHFXVDO�PRWLRQ�VR�WKDW�WKH�IDFWV�FRXOG�EH�H[SORUHG�DQG

DQ� LQIRUPHG�GHFLVLRQ�PDGH�� �7KH� UHFXVDO�PRWLRQ� FOHDUO\� VWDWHG� IDFWV�ZKLFK

ZRXOG��LI�SURYHQ��FDOO�LQWR�TXHVWLRQ�WKH�LPSDUWLDOLW\�RI�WKH�FRXUW�WR�FRQWLQXH�LQ

WKH�SURFHHGLQJ�

�����'LVTXDOLILFDWLRQ�

���� � $� MXGJH� VKRXOG� GLVTXDOLI\� KLPVHOI� LQ� D� SURFHHGLQJ� LQ
ZKLFK� KLV� LPSDUWLDOLW\� PLJKW� UHDVRQDEO\� EH� TXHVWLRQHG�
LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�LQVWDQFHV�ZKHUH�

���D���KH�KDV�D�SHUVRQDO�ELDV�RU�SUHMXGLFH�FRQFHUQLQJ
D� SDUW\�� RU� SHUVRQDO� NQRZOHGJH� RI� GLVSXWHG
HYLGHQWLDU\�IDFWV�FRQFHUQLQJ�WKH�SURFHHGLQJ�

&RGH�RI�-XGLFLDO�&RQGXFW�����D��

���� 0RUHRYHU�� -XGJH� -DIIH�ZRXOG�� XQGHU� WKH�SURIIHUHG� IDFWV�� KDYH� DOPRVW

FHUWDLQO\� EHHQ�D�ZLWQHVV� KLPVHOI�� � 8QGHU� WKHVH� FLUFXPVWDQFHV�� LW�ZRXOG� EH

DSSURSULDWH�IRU�WKH�WULDO�MXGJH�WR�VWHS�DVLGH�IRU�WKH�DSSRLQWPHQW�RI�DQRWKHU

MXGJH� WR� FRQGXFW� WKH� KHDULQJ���� � 0XQLFLSDO� 3XEOLFDWLRQV� Y�� &RXUW� RI

&RPPRQ�3OHDV������3D�����������$��G������

����������������������������������

���7KH�MXGJH�GLG�QRW�ILQG��QRU�FRXOG�LW� UHDVRQDEO\�EH�VDLG��WKDW�WKH�UHTXHVW
IRU� UHFXVDO� ZDV� IDEULFDWHG�� IULYRORXV� RU� VFXUULORXV� ZKLFK� PLJKW� PHULW
VXPPDU\�GLVPLVVDO���0XQLFLSDO�3XEOLFDWLRQV������3D��DW����������$��G�DW
�����
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���� $EVHQW�RXU�GHFLVLRQ�WR�SUHVHQWO\�DFFHSW�WKH�FRXUW¶V�GLVDYRZDO�RI�ELDV��D

VWURQJ� FDVH� IRU� UHFXVDO� FRXOG� EH� PDGH� RXW�� � 7KH� DYHUPHQWV� LQ� WKH� MXURU

DIILGDYLWV�� LI� WUXH��ZRXOG�HVWDEOLVK�HYLGHQWLDU\�VXSSRUW� IRU�D� FRQFOXVLRQ� WKDW

WKH�MXGJH�ZDV�SRVLWLYHO\�LQFOLQHG�LQ�IDYRU�RI�5RKP�	�+DDV�DQG�WKDW�LW�ZDV�QRW

GHVLUDEOH� WR� KDYH� D� UHVXOW� ZKLFK� ZRXOG� EH� DGYHUVH� WR� 5RKP� 	� +DDV¶

HFRQRPLF�LQWHUHVWV���$OWKRXJK�WKHUH�ZDV�QR�KHDULQJ�RU�WHVWLPRQLDO�EDVLV�IRU

DFWXDO�ILQGLQJV�ZLWK� UHVSHFW� WR�ELDV�� WKH�FRXUW�RIIHUV�VRPH�LQGLFDWLRQ�RI�KLV

YLHZV� LQ� KLV� RSLQLRQ� RQ� WKH� UHFXVDO� PRWLRQ� GDWHG� 'HFHPEHU� ���� �����

7KHUHLQ�� WKH� FRXUW�� LQ� GLVFXVVLQJ� WKLV� MXU\� SURFHHGLQJ�� VWDWHV� WKDW� DW� WKH

LQFHSWLRQ� RI� WKH� FDVH�� KH� KDG� QR� SUHFRQFHLYHG� QRWLRQ� RI� ³KRZ� WKH� FDVH

VKRXOG� EH� GHFLGHG�´� +H� DGGHG� WKDW� KLV� YLHZ� GXULQJ� WKH� SURFHHGLQJV

³FRQVWDQWO\� FKDQJHG´� DFFRUGLQJ� WR� WKH� HYLGHQFH� SUHVHQWHG�� � )LQDOO\�� LW� ZDV

GXULQJ�WKH�IRXU�GD\V�RI�MXU\�GHOLEHUDWLRQV�WKDW�WKH�FRXUW�UHIOHFWHG�³RQ�KRZ�LW

YLHZHG�WKH�XOWLPDWH�UHVXOW�´��7KLV�VHOI�DSSUDLVDO�LV�LQ�NHHSLQJ�ZLWK�WKH�MXURU

DIILGDYLWV�ZKLFK�GHPRQVWUDWH�WKDW�WKH�FRXUW�H[SUHVVHG�VRPH�ELDV�LQ�IDYRU�RI

5RKP�	�+DDV�DQG�DJDLQVW� WKH� MXU\� ILQGLQJV�� �:KLOH� WKH�FRXUW�KDV�WKH�YLHZ

WKDW�WKH�MXURU�DIILGDYLWV�GR�QRW�DFFXUDWHO\� UHIOHFW�WKH�FRQYHUVDWLRQ�EHWZHHQ

WKH�MXU\�DQG�WKH�FRXUW��WKH�MXGJH�LV�ILUP�LQ�KLV�RSLQLRQ�WKDW�LI�WKHUH�LV�WR�EH

³FRPIRUW´�ZLWK�D�MXU\�YHUGLFW��LW�LV�LQFXPEHQW�RQ�WKH�MXGJH�DIWHU�GHOLEHUDWLRQV

WR�PHHW�ZLWK�WKH�MXU\�DW�ZKLFK�WLPH�WKH�FRXUW�VKRXOG��LQWHU�DOLD��³H[SUHVV�LWV

SHUVRQDO�YLHZ´�RI�WKH�WULDO�
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���� &OHDUO\�� D� KHDULQJ� RQ� WKH� HYLGHQFH� DQG� WKH� FRXUW¶V� YHUVLRQ� RI� WKH

FLUFXPVWDQFHV� JLYLQJ� ULVH� WR� WKH� UHFXVDO� PRWLRQ�� ZRXOG� KDYH� EHHQ� RI

VLJQLILFDQW� EHQHILW� WR� D� UHYLHZLQJ� FRXUW� IDFHG� ZLWK� WKH�PHULWV� RI� D� UHFXVDO

PRWLRQ���%XW��QHYHUWKHOHVV��ZH�KDYH�VWDWHG�WKDW�ZH�IHHO�FRQVWUDLQHG�E\�WKH

FRXUW¶V� FRQFOXVLYH� SURWHVWDWLRQ� RI� QRQ�ELDV� DQG� DELOLW\� WR� REMHFWLYHO\

GHWHUPLQH�WKH�SRVW�WULDO�PRWLRQV�

���� ,Q�FRQFOXVLRQ��ZH�KROG�WKDW�-129�ZDV�LPSURSHUO\�HQWHUHG�RQ�WKH�MXU\¶V

ILQGLQJ�� LQ�YHUGLFW�TXHVWLRQ�QXPEHU���� WKDW�5RKP�	�+DDV�IDLOHG� WR� GLVFORVH

WKH�:KLWPR\HU�FRQWDPLQDWLRQ�ZKHQ� LW�SXUFKDVHG� WKH�SROLFLHV�� UHJDUGOHVV�RI

ZKHWKHU�WKH�FRXUW¶V�UDWLRQDOH�IRU�WKH�LPSRVLWLRQ�RI�-129�ZDV�DV�D�PDWWHU�RI

ODZ� RU� IRU� JURVV� HYLGHQWLDU\� LQVXIILFLHQF\�� :H� IXUWKHU� FRQFOXGH� WKH� FRXUW

HUUHG�LQ�LWV�HQWU\�RI�-129�ZLWK�UHVSHFW�WR�TXHVWLRQ�QXPEHU���UHJDUGLQJ�WKH

LQVXUHUV�³NQRZQ�ORVV´�GHIHQVH��$FFRUGLQJO\��ZH�YDFDWH�WKH�RUGHU�RI�-129�DQG

UHLQVWDWH� WKH� MXU\¶V� YHUGLFWV�� 2XU� GHWHUPLQDWLRQ� WR� UHLQVWDWH� WKH� MXU\¶V

YHUGLFWV�ZLWK�UHVSHFW�WR�TXHVWLRQV�QXPEHU���DQG���YRLGV�WKH�SROLFLHV�DW�LVVXH

DQG�QHJDWHV�LQGHPQLILFDWLRQ�WKHUHXQGHU��7KXV��ZH�DOVR�YDFDWH�WKH�YHUGLFW�RI

WKH�WULDO�FRXUW�ZLWK�UHVSHFW�WR�GDPDJHV�

���� 7KH� RUGHU� DSSHDOHG� IURP� LV� YDFDWHG�� 7KH� FRXUW¶V� RUGHU� RI� -129� LV

YDFDWHG�DQG�WKH�MXU\¶V�YHUGLFW�ZLWK�UHVSHFW�WR�TXHVWLRQV�QXPEHU���DQG���LV

UHLQVWDWHG�� 7KH� FDVH� LV� UHPDQGHG� IRU� HQWU\� RI� MXGJPHQW� RQ� WKH� YHUGLFW�

-XULVGLFWLRQ�LV�UHOLQTXLVKHG�


