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��� $SSHOODQW� ZDV� FRQYLFWHG� RI� RQH� FRXQW� RI� &UXHOW\� WR� $QLPDOV� DQG

VHQWHQFHG� WR� �� GD\V� LQFDUFHUDWLRQ� DQG� D� ILQH� RI� ����� DW� D� WULDO� GH� QRYR

IROORZLQJ� D� KHDULQJ� EHIRUH� D� GLVWULFW� MXVWLFH�� � $SSHOODQW� WKHQ� ILOHG� D� ³3RVW�

6HQWHQFH� 0RWLRQ´� LQ� WKH� QDWXUH� RI� D� 0RWLRQ� LQ� $UUHVW� RI� -XGJPHQW� DQG� D

0RWLRQ�IRU�5HFRQVLGHUDWLRQ�ZKLFK�ZDV�GLVPLVVHG�ZLWK�SUHMXGLFH���7KLV�GLUHFW

DSSHDO�IROORZHG�

��� $SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXHV�IRU�RXU�UHYLHZ������³0D\�D�SHUVRQ

EH�FRQYLFWHG�RI�&UXHOW\�WR�$QLPDOV�«�IRU�WKH�PHUH�NLOOLQJ�RI�D�GRJ��DEVHQW�DQ

DGGLWLRQDO�DFW�RI�FUXHOW\"´������³:HUH�DOO�WKH�HOHPHQWV�RI�&UXHOW\�WR�$QLPDOV

«�SURYHQ�LQ�WKH�/RZHU�&RXUW"´������³'LG�$SSHOODQW�8OULFK�KDYH�D�SULYLOHJH�WR

NLOO� WKH� GRJ� LQ� TXHVWLRQ� DQG� ZDV� WKH� NLOOLQJ� RI� WKH� GRJ� SDUW� RI� D� QRUPDO

DJULFXOWXUDO�DFWLYLW\�DQG�D�UHDVRQDEOH�DFWLYLW\�XQGHUWDNHQ�LQ�FRQQHFWLRQ�ZLWK

SHVW�RI�YHUPLQ�FRQWURO"´��DQG�����³'LG�WKH�/RZHU�&RXUW�DEXVH�LWV�GLVFUHWLRQ�LQ
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QRW�DOORZLQJ�$SSHOODQW�8OULFK¶V�H[SHUW�WR�WHVWLI\��LQ�RUGHULQJ�$SSHOODQW¶V� ILQH

WR�EH�SDLG�ZLWKLQ�ILIWHHQ������GD\V�RI�LPSRVLWLRQ�RI�VHQWHQFH��LQ�DOORZLQJ�WKH

'LVWULFW�0DJLVWUDWH¶V� VHQWHQFH� WR� GLFWDWH� WKH� WHUPV� >VLF@� &RXUW� RI� &RPPRQ

3OHDV� VHQWHQFH� DQG� LQ� JHQHUDOO\� LPSRVLQJ� DQ� H[FHVVLYH� VHQWHQFH"´� � :H

YDFDWH�WKH�MXGJPHQW�RI�VHQWHQFH�

��� 7KH�IDFWV��DV�VXPPDUL]HG�LQ�WKH�WULDO�FRXUW��DUH�DV�IROORZV�

2Q�-XQH�����������DW�DSSUR[LPDWHO\�������D�P���>$SSHOODQW@�DQG
KLV� EURWKHU�� 'DYLG� 8OULFK�� ZHUH� DW� WKHLU� IDUP� LQ� :DVKLQJWRQ
7RZQVKLS�� /\FRPLQJ� &RXQW\�� � 'DYLG� 8OULFK� REVHUYHG� KLV� GRJ
HQJDJHG� LQ� D� ILJKW� ZLWK� DQRWKHU� GRJ�� � 'DYLG� LPPHGLDWHO\
DSSURDFKHG� WKH� WZR� GRJV� DQG� DWWHPSWHG� WR� VHSDUDWH� WKHP�
'DYLG¶V� GRJ� EURNH� DZD\� DQG� EHJDQ� UXQQLQJ� WRZDUG� WKH� 8OULFK
UHVLGHQFH���:KHQ�WKH�RWKHU�GRJ�EHJDQ�WR�SXUVXH�KLV�GRJ��'DYLG
8OULFK�VKRW�WKH�SXUVXLQJ�GRJ�RQH�WLPH�

$IWHU�EHLQJ�VKRW��WKH�GRJ�ZHQW�WR�D�VWUHDP�ORFDWHG�RQ�WKH�IDUP�
$FFRUGLQJ� WR� WKH� WHVWLPRQ\� RI� >$SSHOODQW@�� KLV� EURWKHU� 'DYLG�
REVHUYLQJ� WKH� ZRXQGHG� GRJ� UXQQLQJ� GRZQ� WKH� VWUHDP�� VDLG�
³6KRRW�WKH�GRJ��LW¶V�JRLQJ�DIWHU�WKH�FDOYHV�´��6HYHUDO�FDOYHV�KDG
EHHQ� ERUQ� WKDW� PRUQLQJ� DQG� ZHUH� LQ� D� ILHOG� DGMDFHQW� WR� WKH
VWUHDP���>$SSHOODQW@�FRPSOLHG�ZLWK�KLV�EURWKHU¶V�UHTXHVW�DQG�VKRW
WKH�GRJ�WKUHH�WLPHV�ZKLOH�WKH�GRJ�ZDV�UXQQLQJ�GRZQ�WKH�VWUHDP�
NLOOLQJ�WKH�GRJ�

7ULDO�&RXUW�2SLQLRQ������������DW�����

��� $SSHOODQW¶V�ILUVW�WZR�LVVXHV�DUH�DVVHUWLRQV�WKDW�KLV�DGPLWWHG�DFWLRQV�LQ

VKRRWLQJ� WKH�GRJ�GR�QRW�VDWLVI\�WKH� UHTXLUHPHQWV�RI� WKH�FUXHOW\� WR�DQLPDOV

VWDWXWH�XQGHU�ZKLFK�KH�ZDV�FRQYLFWHG����:H�DJUHH�� �$SSHOODQW�ZDV�FKDUJHG

ZLWK�YLRODWLQJ����3D�&�6�$���������F��&UXHOW\�WR�$QLPDOV��ZKLFK�SURYLGHV�

LQ�SHUWLQHQW�SDUW�

����������������������������������
���%HFDXVH�ZH�DUH�YDFDWLQJ�$SSHOODQW¶V�VHQWHQFH��LW�LV�QRW�QHFHVVDU\�IRU�XV�WR�DGGUHVV
$SSHOODQW¶V�RWKHU�LVVXHV�
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$�SHUVRQ�FRPPLWV�D�VXPPDU\�RIIHQVH� LI�KH�ZDQWRQO\�RU�FUXHOO\
LOOWUHDWV�� RYHUORDGV�� EHDWV� RU� RWKHUZLVH� DEXVHV� DQ\� DQLPDO�
ZKHWKHU� EHORQJLQJ� WR� KLPVHOI� RU� RWKHUZLVH�� RU� DEDQGRQV� DQ\
DQLPDO��RU�GHSULYHV�DQ\�DQLPDO�RI�QHFHVVDU\�VXVWHQDQFH��GULQN�
VKHOWHU�RU�YHWHULQDU\�FDUH�«�

$SSHOODQW�FRQWHQGV��KRZHYHU��DQG�ZH�DJUHH��WKDW�D�PRUH�DSSURSULDWH�FKDUJH

ZRXOG� KDYH� EHHQ� XQGHU� ��� 3D�&�6�$�� �� �����D�� .LOOLQJ�� PDLPLQJ� RU

SRLVRQLQJ� GRPHVWLF� DQLPDO� RU� ]RR� DQLPDOV�� HWF��� ZKLFK� SURYLGHV�� LQ

SHUWLQHQW�SDUW�

����$�SHUVRQ�FRPPLWV�D�PLVGHPHDQRU�RI�WKH�VHFRQG�GHJUHH�LI�KH
ZLOOIXOO\�DQG�PDOLFLRXVO\

�L�� NLOOV�� PDLPV�� RU� GLVILJXUHV� DQ\� GRPHVWLF� DQLPDO� RI� DQRWKHU
SHUVRQ�«�

��� 7KH� IDFWV� RI� WKLV� FDVH� IDOO� VTXDUHO\� XQGHU� ��� 3D�&�6�$�� �������D��

$SSHOODQW¶V�FULPH��LI�DQ\��ZDV�KLV�LQWHQWLRQDO�NLOOLQJ�RI�D�GRPHVWLF�DQLPDO�QRW

KLV� RZQ�� � 7KH� FULPH� KH� ZDV� FKDUJHG� ZLWK� XQGHU� ��� 3D�&�6�$�� �������F��

KRZHYHU�� LV� LQDSSOLFDEOH� EHFDXVH� LW� FRYHUV� D� UDQJH� RI� DEXVHV� VLPSO\� QRW

SUHVHQW� LQ� WKLV�FLUFXPVWDQFH�� �6HFWLRQ������F��VSHFLILFDOO\� UHIHUV� WR� DEXVHV

VXFK� DV� WKH� EHDWLQJ�� PDOQRXULVKPHQW� DQG� LOOWUHDWPHQW� RI� DQLPDOV�� � :KLOH

NLOOLQJ�D�GRJ�PD\�EH�FRQVLGHUHG� WKH�PRVW�KDUPIXO�NLQG� RI� WUHDWPHQW� RI� DQ

DQLPDO��LW�LV�QRW�WKH�NLQG�RI�DFW��������F��LV�PHDQW�WR�SURKLELW���:H�ZLOO�QRW

VWUHWFK� WKH� VHPDQWLFV� RI� WKH� ODQJXDJH� LQ� �� �����F�� WR� XSKROG� $SSHOODQW¶V

FRQYLFWLRQ�ZKHQ�KH�ZDV��UHJUHWWDEO\��FKDUJHG�XQGHU�WKH�ZURQJ�VHFWLRQ�RI�WKH

VWDWXWH���7KH�NLOOLQJ�RI�D�GRPHVWLF�DQLPDO�LV�D�VSHFLILF�FULPH�SURKLELWHG�E\��

�����D�� RI� WKH� &UXHOW\� WR� $QLPDOV� VWDWXWH�� � :H� ILQG�� WKHUHIRUH�� WKDW

$SSHOODQW�� DV� D� PDWWHU� RI� ODZ�� VKRXOG� QRW� KDYH� EHHQ� FKDUJHG� ZLWK� RU
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FRQYLFWHG� XQGHU� ��� 3D�&�6�$�� �� �����F��� � $FFRUGLQJO\�� ZH� YDFDWH� KLV

VHQWHQFH�

��� -XGJPHQW�RI�VHQWHQFH�YDFDWHG���$SSHOODQW�GLVFKDUJHG�


