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3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG�������



��� 7KLV�LV�DQ�DSSHDO�IURP�D�WULDO�FRXUW�RUGHU�JUDQWLQJ�GHIHQGDQW�$SSHOOHHV¶

0RWLRQ�IRU�6XPPDU\�-XGJPHQW�DQG�GLVPLVVLQJ�$SSHOODQWV¶�FRPSODLQW�RI�OHJDO

PDOSUDFWLFH�EDVHG�XSRQ�WKH�GRFWULQH�RI�FROODWHUDO�HVWRSSHO���:H�UHYHUVH�

��� $SSHOOHH�:LOOLDPV�DQG�KLV�ILUP�UHSUHVHQWHG�ERWK�$SSHOODQWV��DV�VHOOHUV�

DQG� DQ� LQGLYLGXDO�� 0U�� &XPPLQJV�� DV� EX\HU�� LQ� D� UHDO� HVWDWH� WUDQVDFWLRQ

FRQFHUQLQJ�WKH�VDOH�RI�D�QXPEHU�RI�DFUHV�RI� ODQG� LQ�%UDGIRUG�&RXQW\�� �7KH

VDOH� ZDV� QRW� FRPSOHWHG� DQG� &XPPLQJV� XOWLPDWHO\� ILOHG� DQ� DFWLRQ� DJDLQVW

$SSHOODQWV� IRU� VSHFLILF� SHUIRUPDQFH� RI� WKH� VDOHV� DJUHHPHQW�� � :KLOH� WKLV
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DFWLRQ�ZDV�SHQGLQJ�$SSHOODQWV� ILOHG�WKH�LQVWDQW�DFWLRQ�DJDLQVW�$SSHOOHHV� IRU

OHJDO�PDOSUDFWLFH�� FODLPLQJ�$SSHOOHH�:LOOLDPV� IDLOHG� WR� UHSUHVHQW� $SSHOODQWV

ZLWK�GXH�FDUH�DQG�IDLOHG�WR�DGHTXDWHO\�DGYLVH�DQG�LQIRUP�WKHP�DERXW�VXFK

PDWWHUV� DV� WKH� OHJDO� PHDQLQJ� RI� FHUWDLQ� WHUPV� LQ� WKH� FRQWUDFW�� DQG� WKH

SRWHQWLDO�FRQIOLFW�RI�LQWHUHVW� LQ� UHSUHVHQWLQJ�ERWK�SDUWLHV�WR� WKH�DJUHHPHQW�

$SSHOODQWV� FODLPHG� WKDW� WKLV� FRQGXFW� UHVXOWHG� LQ� H[SHQVHV� DVVRFLDWHG� ZLWK

WKH� ODZVXLW� LQYROYLQJ� WKH� VDOH� RI� WKH� SURSHUW\�� � 7KH� PDOSUDFWLFH� FDVH� ZDV

GHIHUUHG�SHQGLQJ�WKH�RXWFRPH�RI�WKH�DFWLRQ�EURXJKW�E\�&XPPLQJV�

��� ,Q�WKDW�ODZVXLW�LQYROYLQJ�WKH�VDOH�RI�WKH�SURSHUW\�WKH�WULDO�FRXUW�IRXQG

LQ�IDYRU�RI�&XPPLQJV�DQG�DZDUGHG�KLP����������LQ�GDPDJHV�IRU�ORVW�SURILWV

KH� ZRXOG� KDYH� UHFHLYHG� KDG� WKH� WUDQVDFWLRQ� EHHQ� FRPSOHWHG�� � 7KH� FRXUW

UXOHG� WKDW� &XPPLQJV¶� DFWLRQV� GLG� QRW� DPRXQW� WR� D�PDWHULDO� EUHDFK� RI� WKH

FRQWUDFW� DQG� WKDW�$SSHOODQWV� GHIDXOWHG� DW� WKH� FORVLQJ�� � 7KH� WULDO� FRXUW�KHOG

WKDW�&XPPLQJV�ZDV�UHDG\�DQG�DEOH�WR�VHWWOH�RQ�WKH�FORVLQJ�GDWH�EXW�WKDW�WKH

FORVLQJ� ZDV� SUHYHQWHG� E\� $SSHOODQWV¶� LQVLVWHQFH� RQ� FORVLQJ� E\� PDLO� UDWKHU

WKDQ�WUDYHOLQJ�WR�$SSHOOHHV¶�RIILFH��DQG�E\�$SSHOODQW¶V�IDLOXUH�WR�FRPPXQLFDWH

ZLWK�$SSHOOHH�:LOOLDPV���$Q�DSSHDO�RI�WKLV�GHFLVLRQ�ZDV�WDNHQ�WR�WKH�6XSHULRU

&RXUW�� DQG� ZH� DIILUPHG� WKH� WULDO� FRXUW¶V� UXOLQJ� LQ� DQ� XQSXEOLVKHG

PHPRUDQGXP�GHFLVLRQ�� �&XPPLQJV�Y��3RPSHL��HW�DO�� ����$��G����� �3D�

6XSHU����������7KHUHDIWHU��$SSHOODQWV�UHDFWLYDWHG�WKLV�OHJDO�PDOSUDFWLFH�FDVH�

$SSHOOHHV�ILOHG�D�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�EDVHG�XSRQ�WKH�GRFWULQH�RI
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FROODWHUDO�HVWRSSHO���7KH�WULDO�FRXUW�JUDQWHG�$SSHOOHHV¶�PRWLRQ��SURPSWLQJ�WKH

ILOLQJ�RI�WKLV�DSSHDO�

��� 7KH� GRFWULQH� RI� FROODWHUDO� HVWRSSHO� GLFWDWHV� WKDW� RQFH� D� FRXUW� KDV

GHFLGHG�DQ�LVVXH�RI�IDFW�RU�ODZ�QHFHVVDU\�WR�LWV�MXGJPHQW��WKDW�GHFLVLRQ�PD\

SUHFOXGH�UHOLWLJDWLRQ�RI�WKH�VDPH�LVVXH�LQ�D�ODWHU�VXLW�RQ�D�GLIIHUHQW�FDXVH�RI

DFWLRQ�LQYROYLQJ�D�SDUW\�WR�WKH�ILUVW�FDVH��%RUW]�Y��:�&�$�%�������$��G����

�3D����������7KHUH�DUH�IRXU�HVVHQWLDO�HOHPHQWV�WR�DSSOLFDWLRQ�RI�WKH�GRFWULQH�

)LUVW�� WKH� LVVXH� GHWHUPLQHG� LQ� WKH� SULRU� DFWLRQ� PXVW� EH� LGHQWLFDO� WR� WKDW

SUHVHQWHG�LQ�WKH�VXEVHTXHQW�DFWLRQ����6HFRQG��WKH�SUHYLRXV� MXGJPHQW�PXVW

EH� ILQDO� RQ� WKH� PHULWV�� � 7KLUG�� WKH� SDUW\� DJDLQVW� ZKRP� WKH� GHIHQVH� LV

LQYROYHG�PXVW�KDYH�EHHQ�D�SDUW\�RU�LQ�SULYLW\�ZLWK�D�SDUW\�LQ�WKH�ILUVW�DFWLRQ�

$QG� IRXUWK��WKH�SDUW\�DJDLQVW�ZKRP�HVWRSSHO� LV� DVVHUWHG�PXVW�KDYH�KDG�D

IXOO�DQG�IDLU�RSSRUWXQLW\�WR�OLWLJDWH�WKH�LVVXH�RQ�LWV�PHULWV�LQ�WKH�SULRU�DFWLRQ�

,G���DW�����

��� ,Q�FRQVLGHULQJ�DSSOLFDWLRQ�RI�WKLV�GRFWULQH�WKH�WULDO�FRXUW�KHOG�WKDW�WKH

LVVXHV�LQ�WKLV�DFWLRQ�DUH�LGHQWLFDO�WR�WKH�LVVXH�UDLVHG�LQ�WKH�XQGHUO\LQJ�DFWLRQ�

7KH�FRXUW�FKDUDFWHUL]HG�WKH�LVVXHV�DQG�WKHLU�VLPLODULW\�DV�IROORZV�

7KH�WZR�LVVXHV�LQ�WKH�XQGHUO\LQJ�&XPPLQJV�FDVH�ZHUH� WKDW� WKH
IDLOXUH� WR�SUHVHQW� WKH�GHHG� WHQ�GD\V�SULRU� WR� WKH� FORVLQJ�ZDV� D
EUHDFK� RI� WKH� VDOHV� DJUHHPHQW� WKXV� MXVWLI\LQJ� >$SSHOODQWV¶@
IDLOXUH�WR�FRQYH\��DQG�VHFRQG��EHFDXVH�WKH�FORVLQJ�GLG�QRW�WDNH
SODFH�RQ�WKH�GDWH�VSHFLILHG�LQ�WKH�DJUHHPHQW��WKHUH�ZDV�D�GHIDXOW
E\�&XPPLQJV�ZKLFK�MXVWLILHG�WKH�IDLOXUH�WR�FRQYH\���7KH�LVVXH�LQ
WKH� LQVWDQW� FDVH� LV� EDVLFDOO\� WKDW� $WWRUQH\� :LOOLDPV� IDLOHG� WR
SUHYHQW� RU�ZDV� UHVSRQVLEOH� IRU� &XPPLQJV¶� DOOHJHG� EUHDFK�� � 7R
IROORZ�WKLV�DUJXPHQW�&XPPLQJV�PXVW�KDYH�FRPPLWWHG�D�EUHDFK�
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6LQFH� >$SSHOODQWV@� ZHUH� WKH� RQHV� GHWHUPLQHG� E\� WKH� 6XSHULRU
&RXUW�WR�EH�DW�IDXOW�LQ�WKH�XQGHUO\LQJ�&XPPLQJV�FDVH�DQG�QRW�D
EUHDFK� E\� &XPPLQJV�� >$SSHOOHH@� :LOOLDPV� FRXOG� QRW� EH
UHVSRQVLEOH�IRU�&XPPLQJV�DOOHJHG�EUHDFK�DV�WKHUH�ZDV�QR�EUHDFK
E\�&XPPLQJV���7KHUHIRUH�WKH�LVVXHV�DUH�LGHQWLFDO�

7ULDO�FRXUW�RSLQLRQ�DW�����

��� 7KH� WULDO� FRXUW� ZHQW� RQ� WR� KROG� WKDW� WKH� UHPDLQLQJ� UHTXLUHPHQWV

LQFOXGLQJ�WKH�ILQDOLW\�RI�WKH� MXGJPHQW��WKH�SULY\�RI�WKH�SDUW\�DQG�D�IXOO�DQG

IDLU�RSSRUWXQLW\�WR�OLWLJDWH�WKH�LVVXH��ZHUH�DOO�PHW���:KLOH�ZH�GR�QRW�GLVSXWH

WKHVH�ODWHU�FRQFOXVLRQV��ZH�FDQQRW�DJUHH�WKDW�WKHUH�LV�DQ�LGHQWLW\�RI�LVVXHV�LQ

WKH�WZR�DFWLRQV�

��� $OWKRXJK�$SSHOODQWV�ZHUH�XOWLPDWHO\�KHOG�UHVSRQVLEOH�IRU�WKH�EUHDFK�RI

WKH� VDOHV� DJUHHPHQW�� WKDW� RXWFRPH� KDV� QR� EHDULQJ� RQ� WKH� TXHVWLRQ

SUHVHQWHG�LQ�WKLV�DFWLRQ��QDPHO\��ZKHWKHU�$SSHOODQWV�ZHUH�JLYHQ�LQDGHTXDWH

OHJDO� UHSUHVHQWDWLRQ�� � &XPPLQJV� ZDV� QRW� KHOG� UHVSRQVLEOH� IRU� WKH� EUHDFK�

EXW� WKLV� FRQFOXVLRQ� GRHV� QRW� DQVZHU� ZKHWKHU� $SSHOOHH� H[HUFLVHG� GXH� FDUH

DQG� SURYLGHG� $SSHOODQWV�ZLWK� SURSHU� OHJDO� DGYLFH� LQ� WKH� XQGHUO\LQJ� DFWLRQ�

7KH� SULRU� FDVH� FRQFHUQHG� LVVXHV� OLPLWHG� WR� ZKLFK� SDUW\� KDG� EUHDFKHG� DQ

DJUHHPHQW� RI� VDOH�� � 7KH� LVVXH� RI� ZKHWKHU� OHJDO� PDOSUDFWLFH� RFFXUUHG� DQG

ZKHWKHU� WKH� DOOHJHG� EUHDFK� RI� WKLV� GXW\� UHVXOWHG� LQ� $SSHOODQWV¶� VXIIHULQJ

HFRQRPLF�KDUP�E\�FDXVLQJ�WKHP�WR�EH�HPEURLOHG�LQ�D�FRVWO\� OLWLJDWLRQ��ZDV

QHYHU�GHWHUPLQHG�E\�WKH�FRXUW����
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��� ,Q� 0XKDPPDG� Y�� 6WUDVVEXUJHU�� ���� $��G� ����� �3D�� ������ RXU

6XSUHPH�&RXUW�FRQVLGHUHG�ZKHWKHU�WKH�DSSHOOHHV¶�FODLP�RI�OHJDO�PDOSUDFWLFH

ZDV�EDUUHG�E\�WKH�GRFWULQH�RI�FROODWHUDO�HVWRSSHO��7KH�DSSHOOHHV�LQ�WKDW�DFWLRQ

KDG� UHWDLQHG� WKH� VHUYLFHV� RI� WKH� DSSHOODQW� WR� UHSUHVHQW� WKHP� LQ� D� FODLP

DULVLQJ�IURP�WKH�GHDWK�RI�WKHLU�LQIDQW�VRQ���$�FRPSODLQW�ZDV�ILOHG�DJDLQVW�WKH

KRVSLWDO�DQG�GRFWRUV�LQYROYHG���7KH�GHIHQGDQW�PDGH�D�VHWWOHPHQW�RIIHU�ZKLFK

ZDV� XOWLPDWHO\� DFFHSWHG� E\� WKH� DSSHOOHHV�� ZKR� VRPH� WLPH� ODWHU� LQIRUPHG

WKHLU� DWWRUQH\V� RI� WKHLU� GLVVDWLVIDFWLRQ� ZLWK� WKH� DPRXQW� RI� WKH� VHWWOHPHQW�

$OWKRXJK�WKH�DSSHOOHHV�VRXJKW�WR�KDYH�FRXUW�UHYHUVH�WKH�VHWWOHPHQW��DIWHU�D

KHDULQJ�WKH�FRXUW�UXOHG�WKDW�WKH�VHWWOHPHQW�VKRXOG�EH�XSKHOG���7KLV�GHFLVLRQ

ZDV�DIILUPHG�RQ�DSSHDO���7KH�DSSHOOHHV�WKHQ�ILOHG�D�VHSDUDWH�DFWLRQ�DJDLQVW

WKH�DWWRUQH\V�ZKR�UHSUHVHQWHG�WKHP�LQ�WKH�PHGLFDO�PDOSUDFWLFH�FDVH�� �7KH

DSSHOODQWV� UHVSRQGHG� E\� ILOLQJ� SUHOLPLQDU\� REMHFWLRQV� DOOHJLQJ� WKDW� WKH

VHFRQG� DFWLRQ� VKRXOG� EH� GLVPLVVHG� EHFDXVH� LV� VRXJKW� WR� UHOLWLJDWH� WKH

VHWWOHPHQW���7KH�&RXUW�GLVDJUHHG�DQG�KHOG�

7KH� LVVXH� LQ� WKH� ILUVW� FDVH� ZDV� ZKHWKHU� 0UV�� 0XKDPPDG� KDG
DXWKRUL]HG�WKH�VHWWOHPHQW���7KH�LVVXHV�LQ�WKH�FDVH�EHIRUH�XV�DUH
ZKHWKHU�WKH�DWWRUQH\�DSSHOODQWV�ZHUH�QHJOLJHQW�DQG�RU�GHFHLWIXO
LQ� WKHLU� UHSUHVHQWDWLRQV�RI�WKH�0XKDPPDGV�DQG�� LI� VR��ZKHWKHU
WKH�0XKDPPDGV� VXIIHUHG�KDUP� DV� D� UHVXOW�� � ,W� LV� WKXV� HYLGHQW
WKDW� WKH� PDWWHU� LV� QRW� EDUUHG� E\� WKH� GRFWULQH� RI� FROODWHUDO
HVWRSSHO�DV�WKHUH�DUH�LVVXHV�LQ�WKLV�FDVH�WKDW�ZHUH�QRW�OLWLJDWHG�LQ
WKH�PHGLFDO�PDOSUDFWLFH�FDVH�

,G���DW������

��� :H�ILQG�WKH�IDFWV�RI�WKH�0XKDPPDG�FDVH�UHPDUNDEO\�VLPLODU�DQG�LWV

GHFLVLRQ�LQVWUXFWLYH���$V�LQ�0XKDPPDG���$SSHOODQWV¶�KHUHLQ�KDYH�EURXJKW�D
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VHFRQG�DFWLRQ�ZLWK� LVVXHV�ZKLFK�ZHUH� QHYHU� FRQVLGHUHG� LQ� WKH� ILUVW� DFWLRQ�

4XHVWLRQV�RI�OHJDO�QHJOLJHQFH�DQG�GHFHLW�KDG�QR�SODFH�LQ�WKH�DFWLRQ�LQYROYLQJ

D�ODQG�VDOH���$OWKRXJK�$SSHOODQWV�ZHUH�XQVXFFHVVIXO�LQ�WKHLU�LQLWLDO�DFWLRQ��OLNH

WKH�SODLQWLIIV�LQ�0XKDPPDG��WKH�UHVXOW�RI� WKDW�DFWLRQ�GRHV�QRW�UHVROYH�WKH

PDWHULDO�LVVXHV�ZKLFK�PXVW�EH�DGGUHVVHG�LQ�WKLV�DFWLRQ�

���� ��$SSHOOHHV�SRLQW�RXW�WKDW�0XKDPPDG�VKRXOG�EH�LQDSSOLFDEOH�EHFDXVH

LW� LQYROYHG�D� VHWWOHPHQW� UDWKHU� WKDW� D� ODZVXLW�� DQG� WKHUHIRUH� WKHUH�ZDV� QR

ILQDO� MXGJPHQW� RQ� WKH� PHULWV� RI� WKH� XQGHUO\LQJ� FDVH�� � +RZHYHU�� WKH

VHWWOHPHQW�LVVXHV�KDG�WR�JR�EHIRUH�D�FRXUW�LQ�0XKDPPDG��ZKLFK�XOWLPDWHO\

UXOHG�RQ�D� OHJDO�TXHVWLRQ��DQG�XSKHOG� WKH�VHWWOHPHQW�� �7KH�6XSUHPH�&RXUW

FRQVLGHUHG� WKH� FROODWHUDO� HVWRSSHO� TXHVWLRQ� LQ� WKLV� VLWXDWLRQ� DQG� PDGH� LWV

UXOLQJ�EDVHG�XSRQ� WKH�GLIIHUHQFHV� LQ� WKH� LVVXHV�SUHVHQWHG� LQ� ERWK�PDWWHUV�

:H�WRR�UHFRJQL]H�WKDW�WKHUH�LV�QRW�DQ�LGHQWLW\�RI�LVVXHV�LQ�WKLV�FDVH�DQG� LQ

WKH�SUHYLRXV�FDVH�ZKLFK�FRQVLGHULQJ�WKH�ODQG�VDOH�DJUHHPHQW���7KHUHIRUH��ZH

UHYHUVH�WKH�WULDO�FRXUW¶V�RUGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW�DQG�UHPDQG�WKLV

PDWWHU�IRU�IXUWKHU�SURFHHGLQJV�

���� 2UGHU�UHYHUVHG���&DVH�UHPDQGHG�IRU�IXUWKHU�SURFHHGLQJV���-XULVGLFWLRQ

UHOLQTXLVKHG�


