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��� 7KH� &RPPRQZHDOWK� DSSHDOV� IURP� DQ� RUGHU� GLUHFWLQJ� $SSHOOHH¶V

DGPLVVLRQ� LQWR� DQ� $FFHOHUDWHG� 5HKDELOLWDWLYH� 'LVSRVLWLRQ� �$5'�� SURJUDP�

7KH�VROH�LVVXH�UDLVHG�RQ�DSSHDO�LV�ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�RUGHULQJ

$SSHOOHH¶V�DGPLVVLRQ�LQWR�WKH�SURJUDP���:H�UHYHUVH�

��� $SSHOOHH�ZDV�FKDUJHG�ZLWK�WZR�FRXQWV�RI�GULYLQJ�XQGHU�WKH�LQIOXHQFH�

���3D�&�6�$���������D�����DQG����3D�&�6�$���������D�����L��DQG�DSSOLHG�IRU

$FFHOHUDWHG� 5HKDELOLWDWLYH�'LVSRVLWLRQ� �$5'��� � 7KH� /X]HUQH� &RXQW\� 'LVWULFW

$WWRUQH\�GHQLHG�WKH�DSSOLFDWLRQ�IROORZLQJ�WKH�DUUHVWLQJ�RIILFHU¶V�REMHFWLRQ�WR

WKH� UHTXHVW�� � $SSHOOHH¶V� DSSOLFDWLRQ� IRU� UHFRQVLGHUDWLRQ�ZDV� GHQLHG� E\� WKH

'LVWULFW� $WWRUQH\� EXW� ZDV� VXEVHTXHQWO\� JUDQWHG� E\� WKH� WULDO� FRXUW� DQG� WKH

&RPPRQZHDOWK�ILOHG�WKLV�DSSHDO�

��� ,Q� LWV� RSLQLRQ�� WKH� WULDO� FRXUW� UHFRJQL]HG� WKDW� DGPLVVLRQ� LQWR� DQ� $5'

SURJUDP�LV�D�SULYLOHJH�DQG�WKDW�LW�LV�ZLWKLQ�WKH�'LVWULFW�$WWRUQH\¶V�GLVFUHWLRQ
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WR� GHWHUPLQH� ZKHWKHU� DQ� LQGLYLGXDO� VKRXOG� EH� DGPLWWHG� LQWR� DQ� $5'

SURJUDP���7KH�FRXUW�QRWHG�WKDW�LW�LV�WKH�SROLF\�RI�WKH�/X]HUQH�&RXQW\�'LVWULFW

$WWRUQH\�WR�UHIXVH�D�GHIHQGDQW¶V�UHTXHVW�IRU�$5'�ZKHUH�WKH�DUUHVWLQJ�RIILFHU

REMHFWV�� EXW� WKH� FRXUW� KHOG� LW� LV� WKH� 'LVWULFW� $WWRUQH\¶V� UHVSRQVLELOLW\� WR

SURYLGH�IDFWV�WR�VXSSRUW�LWV�GHFLVLRQ� LQ�GHQ\LQJ�DQ�DSSOLFDWLRQ� IRU�$5'�� � ,Q

WKH� LQVWDQW� FDVH�� KRZHYHU�� WKH� WULDO� FRXUW� IRXQG� WKDW� EHFDXVH� WKH� 'LVWULFW

$WWRUQH\�RIIHUHG�QR� IDFWV� RU� UHDVRQV� IRU� GHQLDO� RI� $SSHOOHH¶V� DSSOLFDWLRQ�� LW

KDG�QR� EDVLV� RQ�ZKLFK� WR� GHFLGH�ZKHWKHU� WKH�'LVWULFW� $WWRUQH\� DEXVHG� KLV

GLVFUHWLRQ�DQG��WKHUHIRUH��LW�JUDQWHG�$SSHOOHH¶V�DSSOLFDWLRQ�

��� ,Q�&RPPRQZHDOWK�Y��/XW]������$��G������3D���������RXU�6XSUHPH

&RXUW�KHOG�

>7@KH� GHFLVLRQ� WR� VXEPLW� D� FDVH� IRU� $5'� UHVWV� LQ� WKH� VRXQG
GLVFUHWLRQ�RI� WKH�GLVWULFW� DWWRUQH\�� DQG�DEVHQW� DQ�DEXVH�RI� WKDW
GLVFUHWLRQ� LQYROYLQJ� VRPH� FULWHULD� IRU� DGPLVVLRQ� WR� $5'�ZKROO\�
SDWHQWO\�DQG�ZLWKRXW�GRXEW�XQUHODWHG�WR�WKH�SURWHFWLRQ�RI�VRFLHW\
DQG�RU�WKH�OLNHOLKRRG�RI�D�SHUVRQ¶V�VXFFHVV�LQ�UHKDELOLWDWLRQ��VXFK
DV� UDFH�� UHOLJLRQ�� RU� RWKHU� VXFK� REYLRXVO\� SURKLELWHG
FRQVLGHUDWLRQV��WKH�DWWRUQH\�IRU�WKH�&RPPRQZHDOWK�PXVW�EH�IUHH
WR�VXEPLW�D�FDVH�RU�QRW�VXEPLW�LW�IRU�$5'�FRQVLGHUDWLRQ�EDVHG�RQ
KLV�YLHZ�RI�ZKDW�LV�PRVW�EHQHILFLDO�IRU�VRFLHW\�DQG�WKH�RIIHQGHU�

,G�� DW� ���� �FLWDWLRQV� RPLWWHG��� 7KH� /XW]� FDVH� UHFRJQL]HG� WKH� EURDG

GLVFUHWLRQ� WKDW� D� SURVHFXWRU� KDV� LQ� FRQVLGHULQJ� D� GHIHQGDQW� IRU� $5'�� � $

GHIHQGDQW¶V� LQFOXVLRQ� LQWR� DQ� $5'� SURJUDP� LV� D� MRLQW� HIIRUW� EHWZHHQ� WKH

SURVHFXWRU� DQG� WKH� WULDO� FRXUW�� � ³$Q� $5'� UHFRPPHQGDWLRQ� LV� VROHO\� LQ� WKH

SURYLQFH�RI�WKH�SURVHFXWRU��DQG�DGPLVVLRQ�RI�DQ�RIIHQGHU�LQWR�WKH�SURJUDP�LV

E\� WKH� JUDFH� RI� WKH� WULDO� FRXUW� XSRQ� WKH� &RPPRQZHDOWK¶V� PRWLRQ�´
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&RPPRQZHDOWK�Y��6WUDQJHV������$��G�����������3D��6XSHU����������(YHQ

ZKHQ�WKH�&RPPRQZHDOWK�PRWLRQV�IRU�D�GHIHQGDQW¶V�DGPLVVLRQ�LQWR�DQ�$5'

SURJUDP��WKH�WULDO�FRXUW�FDQ�GHQ\�DGPLVVLRQ���+RZHYHU��WKH�WULDO�FRXUW�FDQQRW

DGPLW�D�GHIHQGDQW�WR�$5'�ZLWKRXW�WKH�&RPPRQZHDOWK¶V�PRWLRQ�XQOHVV�WKHUH

LV�DQ�DEXVH�RI�WKH�GLVWULFW�DWWRUQH\¶V�GLVFUHWLRQ���,G��DW�����

��� $� 'LVWULFW� $WWRUQH\¶V� GHFLVLRQ� ZLOO� FRQVWLWXWH� DQ� DEXVH� RI� GLVFUHWLRQ

ZKHQ� LW� LV� EDVHG�RQ�D�JHQHUDO� SROLF\� WKDW� LV�XQUHODWHG� WR� WKH�SURWHFWLRQ� RI

VRFLHW\�RU�D�JHQHUDO�SROLF\�WKDW�LV�EDVHG�RQ�UDFH��UHOLJLRQ��RU�RWKHU�SURKLELWHG

FRQVLGHUDWLRQV��/XW]�DW������ � ,Q� WKLV� FDVH��$SSHOOHH�KDV�QRW� VSHFLILHG� KRZ

WKH�'LVWULFW�$WWRUQH\¶V�GHFLVLRQ�LQ�WKLV�PDWWHU�LV�XQUHODWHG�WR�WKH�SURWHFWLRQ�RI

VRFLHW\�RU�EDVHG�RQ�UDFH��UHOLJLRQ��RU�RWKHU�SURKLELWHG�FRQVLGHUDWLRQV���$OVR�

LW� LV� QRW� FOHDU� IURP� WKH� UHFRUG� ZKDW� JHQHUDO� SROLF\� WKH� 'LVWULFW� $WWRUQH\

HPSOR\V�ZKHQ�DGPLWWLQJ�RU�GHQ\LQJ�D�GHIHQGDQW� WR�$5'��EXW� WKDW�E\� LWVHOI

GRHV�QRW�LQGLFDWH�DQ�DEXVH�RI�DXWKRULW\�

��� $OWKRXJK� WKH� 'LVWULFW� $WWRUQH\¶V� JHQHUDO� SROLF\� LV� QRW� FOHDU�� WKH� WULDO

FRXUW�ZURQJO\�FRQFOXGHG�WKDW�WKH�SURVHFXWRU�KDG�WR�VXSSO\�IDFWV�WR�VXSSRUW

KLV�GHFLVLRQ�WR�UHMHFW�WKH�GHIHQGDQW�IRU�$5'���$�SURVHFXWRU�KDV�IXOO�GLVFUHWLRQ

WR�UHMHFW�D�GHIHQGDQW�IRU�$5'�DQG�QHHG�QRW�VXSSO\�UHDVRQV�IRU�WKH�GHFLVLRQ

WR� UHMHFW� WKH� GHIHQGDQW�� &RPPRQZHDOWK� Y�� 0RUURZ� ���� $��G� ����� ���

�3D�6XSHU����������7KH�WULDO�FRXUW�ZURQJO\�FRQFOXGHG�WKDW�LW�ZDV�LQFXPEHQW

XSRQ�WKH�'LVWULFW�$WWRUQH\�WR�HVWDEOLVK�WKDW�QR�DEXVH�RI�GLVFUHWLRQ�RFFXUUHG

ZKHQ� KH� UHIXVHG� $SSHOOHH¶V� DGPLVVLRQ� WR� $5'�� � 5DWKHU�� $SSHOOHH�� DV� WKH
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SHWLWLRQHU��KDG�WKH�EXUGHQ�WR�HVWDEOLVK�WKDW�WKH�'LVWULFW�$WWRUQH\¶V�GHQLDO�RI

KLV� UHTXHVW� IRU� DGPLVVLRQ� WR� WKH� $5'� SURJUDP� ZDV� EDVHG� RQ� SURKLELWHG

UHDVRQV�

��� $SSHOOHH� FODLPV� WKDW� DQ� LPSURSHU� UHDVRQ� IRUPHG� WKH� EDVLV� RI� KLV

UHMHFWLRQ�LQWR�WKH�$5'�SURJUDP���$V�VWDWHG�E\�KLV�FRXQVHO�

�����:H�GR�QRW� EHOLHYH� WKDW� WKH� &RPPRQZHDOWK¶V� SRVLWLRQ�
VLPSO\� WKDW� WKH� SROLFH� RIILFHU¶V� REMHFWLRQ�� LV� SURSHU�� � )RU
WKDW�UHDVRQ��ZH�DUH�UHTXHVWLQJ�WKH�&RXUW�WR�RUGHU�WKDW�0U�
3\SLDN�EH�SODFHG�LQWR�WKH�$5'�SURJUDP����0DUFK���������
1�7��DW����5�5���D�

��� +RZHYHU��WKH�WULDO�WUDQVFULSW�LQ�WKLV�FDVH�LQGLFDWHV�WKDW�WKH�SURVHFXWRU

RQO\�³FRQVLGHUHG´�WKH�DUUHVWLQJ�RIILFHU¶V�SUHIHUHQFH�IRU�UHMHFWLRQ�WR�$5'�DV�D

SDUW� RI� KLV� GLVFUHWLRQDU\� DQDO\VLV�� � 0U�� 2OV]HZVNL�� WKH� 'LVWULFW� $WWRUQH\� RI

/X]HUQH�&RXQW\��WHVWLILHG�WR�WKH�IROORZLQJ�

0U��2OV]HZVNL� <HV�� ,� SHUVRQDOO\� GLVFXVVHG� WKH� PDWWHU
ZLWK�WKH�WURRSHU��<RXU�+RQRU���,W�ZDV�QRW�D�PDWWHU�RI�WKH�WURRSHU
VLPSO\�DUWLFXODWLQJ�DQ�REMHFWLRQ�DQG�QR�GLVFUHWLRQ�EHLQJ�XVHG���,
OLVWHQHG�WR�WKH�UHDVRQV�KH�LQGLFDWHG�WR�PH�� � ,� FRQVLGHUHG� WKRVH
UHDVRQV������

0U��2OV]HZVNL� ,� OLVWHQ� WR� WKH� WURRSHU¶V� REMHFWLRQV� DQG
WKH� EDVLV� IRU� WKRVH� REMHFWLRQV�� WKHQ� XVH� P\� GLVFUHWLRQ� DQG
MXGJPHQW�DV�WR�ZKHWKHU�,�EHOLHYH�WKH�UHDVRQV�DUWLFXODWHG�E\�WKH
WURRSHU�DUH�DSSURSULDWH�

7+(�&2857� 7KHQ�\RX�GHFLGH�ZKHWKHU� \RX� DUH� JRLQJ
WR�GR�LW�RU�QRW"

0U��2OV]HZVNL� &RUUHFW�
��

1�7�����������DW��������
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,W�LV�RI�QR�PHULW�WKDW�WKH�WULDO�FRXUW�GLG�QRW�NQRZ�WKH�IDFWV�ZKLFK�WKH�RIILFHU

UHOD\HG� WR� WKH� SURVHFXWRU�� DQG� ZKLFK� ZHUH� UHOLHG� XSRQ� E\� WKH� SURVHFXWRU

ZKHQ�FRQVLGHULQJ�$SSHOOHH¶V�$5'�UHTXHVW��� � ,W�ZDV�RQO\�QHFHVVDU\� WKDW� WKH

SURVHFXWRU�XVHG�KLV�GLVFUHWLRQ�LQ�FRQVLGHULQJ�WKH�SROLFH�RIILFHU¶V�LQIRUPDWLRQ

DQG�GLG�QRW�EOLQGO\�IROORZ�WKH�RIILFHU¶V�VXJJHVWLRQ���%HFDXVH�WKH�WULDO�FRXUW�GLG

QRW� UHFRJQL]H� WKLV� ZKHQ� LW� RUGHUHG� $SSHOOHH¶V� DGPLVVLRQ� LQWR� WKH� $5'

SURJUDP��LW�LV�QHFHVVDU\�WR�UHYHUVH�WKH�WULDO�FRXUW¶V�RUGHU�

��� 2UGHU�UHYHUVHG���-XULVGLFWLRQ�UHOLQTXLVKHG�

����������������������������������
�� 7KH� &RPPRQZHDOWK� PHQWLRQV� LQ� LWV� EULHI� WKH� IDFWXDO� EDVLV� IRU� WKH� SURVHFXWRU¶V
FRQVLGHUDWLRQV�� � ,W� VWDWHV�� ³&RQYLOOH� �DUUHVWLQJ� RIILFHU�� LQGLFDWHG� WKDW� 'HIHQGDQW� ZDV
XQFRRSHUDWLYH�DW�WKH�WLPH�RI�DUUHVW��DQG�WKDW�&RQYLOOH�UHFHLYHG�YDULRXV�VROLFLWDWLRQV�WR�IL[�WKH
FDVH�IRU�'HIHQGDQW´���&RPPRQZHDOWK¶V�%ULHI�DW����%HFDXVH�WKLV�LQIRUPDWLRQ�LV�QRW�FRQWDLQHG
LQ�WKH�WULDO�FRXUW�UHFRUG��ZH�FDQQRW�DQG�ZLOO�QRW�FRQVLGHU�LW�


