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5HYLVHG�$SULO���������

��� $SSHOODQW��+��3���0RWKHU���DSSHDOV�IURP�WKH�)HEUXDU\�����������RUGHU

RI�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�/DQFDVWHU�&RXQW\�JUDQWLQJ�WKH�UHTXHVW�RI

WKH� /DQFDVWHU� &RXQW\� &KLOGUHQ� DQG� <RXWK� 6RFLDO� 6HUYLFH� $JHQF\� �&<6�� WR

FKDQJH� LWV� JRDO� UHJDUGLQJ� WKH� GHSHQGHQW� FKLOG�� $�� 3�� �&KLOG��� IURP

UHXQLILFDWLRQ�ZLWK�WKH�0RWKHU�WR�DGRSWLRQ���0RWKHU�DVVHUWV�WKDW�WKH�WULDO�FRXUW

HUUHG� LQ� DXWKRUL]LQJ� WKH� FKDQJH� LQ� OLJKW� RI� &<6¶V� IDLOXUH� WR� DGKHUH� WR� WKH

UHTXLUHPHQWV�RI�WKH�$PHULFDQV�:LWK�'LVDELOLWLHV�$FW��$'$����)RU�WKH�IROORZLQJ

UHDVRQV�ZH�DIILUP�

��� ,Q�ODWH�-DQXDU\��������&<6�ILOHG�D�SHWLWLRQ�IRU�YROXQWDU\�FXVWRG\�DVNLQJ

WKDW� WKH� &KLOG� EH� IRXQG� WR� EH� D� GHSHQGHQW� FKLOG� DQG� SODFHG� LQ� LWV� FDUH�

FXVWRG\�DQG�FRQWURO�GXH�WR�WKH�SDUHQWV¶�PHQWDO�KHDOWK�DQG�RWKHU�SUREOHPV�

7KH�SDUHQWV�DJUHHG�ZLWK�WKLV�SODFHPHQW�DQG�VLJQHG�WKH�)DPLO\�6HUYLFH�3ODQ�

�)63�� GDWHG� -DQXDU\� ���� ������ WKDW� ZDV� DWWDFKHG� WR� WKH� SHWLWLRQ�� � 2Q

)HEUXDU\� ��� ������ WKH� &RXUW� RI� &RPPRQ� 3OHDV� HQWHUHG� DQ� RUGHU� JUDQWLQJ



-��$��������

�����

&<6¶V�UHTXHVW�IRU�FXVWRG\�DQG�VFKHGXOHG�D�KHDULQJ�RQ�WKH�SHWLWLRQ���2Q�$SULO

��� ������ &<6� ILOHG� DQ� DPHQGPHQW� WR� WKH� SHWLWLRQ� IRU� FXVWRG\�� � 7KH

DPHQGPHQW� DOOHJHG� WKDW� WKHUH� KDG� EHHQ� VH[XDO� DEXVH� E\� 0RWKHU� DQG

UHTXHVWHG�WKDW�WKH�&KLOG�EH�IRXQG�DEXVHG�DV�ZHOO�DV�GHSHQGHQW�

��� 2Q�$XJXVW�����������DIWHU�D�KHDULQJ�WKHUHRQ�WKH�WULDO�FRXUW�HQWHUHG�DQ

RUGHU�ILQGLQJ�&KLOG�WR�EH�DQ�DEXVHG�DQG�GHSHQGHQW�FKLOG�DQG�FRQWLQXLQJ�KLP

LQ�WKH�FDUH��FXVWRG\�DQG�FRQWURO�RI�&<6���7KDW�VDPH�GD\�WKH�FRXUW�DOVR�LVVXHG

D�GLVSRVLWLRQDO�UHYLHZ�RUGHU�FRQWLQXLQJ�WKH�&KLOG�LQ�IRVWHU�FDUH�DQG�DSSURYLQJ

WKH�SODFHPHQW�SODQ�DPHQGPHQWV�IRU�WKH�SDUHQWV�WKDW�KDG�EHHQ�SUHSDUHG�E\

WKH� $JHQF\�� � 7KH� SDUHQWV� GLG� QRW� DSSHDO� IURP� WKLV� GHFLVLRQ� DQG� GLG� QRW

TXHVWLRQ� WKH� DSSURSULDWHQHVV� RI� WKH� SODQ� DV� PHHWLQJ� WKHLU� QHHGV�� � 2Q

)HEUXDU\����������WKH�WULDO�FRXUW�HQWHUHG�DQ�RUGHU�VFKHGXOLQJ�D�KHDULQJ�RQ

&<6¶V� 3HWLWLRQ� IRU� 3ODFHPHQW� 5HYLHZ� DQG� 'LVSRVLWLRQDO� 5HYLHZ�� � 7KLV

PDQGDWRU\� UHYLHZ�� ZDV� KHOG� RQ� )HEUXDU\� ���� ������ WKLUWHHQ� ����� PRQWKV

DIWHU�WKH�&KLOG¶V�SODFHPHQW�LQ�&<6¶V�FXVWRG\�� �$IWHU�KHDULQJ�OHJDO�DUJXPHQW

DQG� WHVWLPRQ\� IURP� DOO� SDUWLHV�� WKH� WULDO� FRXUW� JUDQWHG� &<6¶V� UHTXHVW� IRU

����������������������������������
�����3D�&�6�$���������H��SURYLGHV�

:LWKLQ�VL[�PRQWKV�RI�WKH�UHPRYDO�RI�D�FKLOG�IURP�WKH�KRPH�RI�KLV�SDUHQWV��«
WKH� FRXUW� VKDOO� FRQGXFW� D� GLVSRVLWLRQ� UHYLHZ� KHDULQJ� IRU� WKH� SXUSRVH� RI
GHWHUPLQLQJ�ZKHWKHU�SODFHPHQW�FRQWLQXHV�WR�EH�EHVW�VXLWHG�WR�WKH�SURWHFWLRQ
DQG�SK\VLFDO��PHQWDO�DQG�PRUDO�ZHOIDUH�RI�WKH�FKLOG���7KH�FRXUW�VKDOO�FRQGXFW
D�VHFRQG�UHYLHZ�KHDULQJ�QRW�ODWHU�WKDQ�VL[�PRQWKV�DIWHU�WKH�LQLWLDO�KHDULQJ��D
WKLUG� KHDULQJ� QRW� ODWHU� WKDQ� VL[� PRQWKV� DIWHU� WKH� VHFRQG� KHDULQJ� DQG
VXEVHTXHQW� GLVSRVLWLRQ� UHYLHZ�KHDULQJV� DW� OHDVW� HYHU\����PRQWKV� XQWLO� WKH
FKLOG�LV�UHWXUQHG�KRPH�RU�UHPRYHG�IURP�WKH�MXULVGLFWLRQ�RI�WKH�FRXUW�
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SHUPDQHQF\�SODQQLQJ�DQG� FKDQJHG� WKH�JRDO� RI� WKH�SODQ� WR� DGRSWLRQ�� � 7KLV

DSSHDO�IROORZHG���

��� 7KH�VROH�LVVXHG�UDLVHG�IRU�RXU�FRQVLGHUDWLRQ�LV�VWDWHG�DV�IROORZV�
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����� ��$'$��� «� >,6@� $33/,&$%/(� :+(5(� $� 3$5(17
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$SSHOODQW¶V�%ULHI�DW���

��� $Q� RUGHU� JUDQWLQJ� D� JRDO� FKDQJH� SXUVXDQW� WR� WKH� -XYHQLOH� $FW�� ��

3D�&�6�$����������������LV�ILQDO�DQG�DSSHDODEOH��,Q�,QWHUHVW�RI�0�%������

$��G� ���� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���

���������2XU�VWDQGDUG�RI�UHYLHZ�LQ�VXFK�FDVHV�LV�DEXVH�RI�GLVFUHWLRQ��,Q�5H

/�-�������$��G������3D��6XSHU����������:KHQ�UHYLHZLQJ�VXFK�D�GHFLVLRQ�ZH

DUH� ERXQG� E\� WKH� IDFWV� DV� IRXQG� E\� WKH� WULDO� FRXUW� XQOHVV� WKH\� DUH� QRW

VXSSRUWHG�LQ�WKH�UHFRUG��,G���)XUWKHUPRUH��LQ�D�FKDQJH�RI�JRDO�SURFHHGLQJ�

WKH�WULDO�FRXUW�PXVW�IRFXV�RQ�WKH�FKLOG�DQG�GHWHUPLQH�WKH�JRDO�LQ�DFFRUGDQFH

ZLWK� WKH� FKLOG¶V� EHVW� LQWHUHVWV� DQG� QRW� WKRVH� RI� KLV� RU� KHU� SDUHQWV�� ,Q� UH

-�6�:��� ����$��G����� �3D��6XSHU�� �������,Q� ,QWHUHVW�RI�=�:��� ���� $��G

������3D��6XSHU��������

����������������������������������
��7KH�IDWKHU�GLG�QRW� ILOH�DQ�DSSHDO�� �&RQVHTXHQWO\�ZH�ZLOO�QRW�FRQVLGHU� WKH
SURSULHW\�RI�WKLV�2UGHU�DV�LW�UHODWHV�WR�WKH�IDWKHU�
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��� $W�HDFK� UHYLHZ�KHDULQJ�FRQFHUQLQJ�D�FKLOG�ZKR�KDV�EHHQ�DGMXGLFDWHG

GHSHQGHQW� DQG� UHPRYHG� IURP� WKH� SDUHQWDO� KRPH�� WKH� WULDO� FRXUW� PXVW

FRQVLGHU��WKH�FRQWLQXLQJ�QHFHVVLW\�IRU�DQG�DSSURSULDWHQHVV�RI�WKH�SODFHPHQW�

WKH�H[WHQW�RI�FRPSOLDQFH�ZLWK�WKH�VHUYLFH�SODQ�GHYHORSHG�IRU�WKH�FKLOG��WKH

H[WHQW� RI� SURJUHVV� PDGH� WRZDUGV� DOOHYLDWLQJ� WKH� FLUFXPVWDQFHV� ZKLFK

QHFHVVLWDWHG� WKH� RULJLQDO� SODFHPHQW�� WKH� DSSURSULDWHQHVV� DQG� IHDVLELOLW\� RI

WKH�FXUUHQW�SODFHPHQW�JRDO�IRU�WKH�FKLOG��DQG��D�OLNHO\�GDWH�E\�ZKLFK�WKH�JRDO

IRU� WKH� FKLOG� PLJKW� EH� DFKLHYHG�� ��� 3D�&�6�$�� �� �����I��� ,Q� ,QWHUHVW� RI

=�:�������$��G�������3D��6XSHU��������

��� 7KHVH� VWDWXWRU\�PDQGDWHV� FOHDUO\� SODFH� WKH� WULDO� FRXUW¶V� IRFXV� RQ� WKH

EHVW�LQWHUHVWV�RI�WKH�FKLOG���,QVWDQWO\��WKH�)63�IRUPXODWHG�E\�&<6�DQG�DJUHHG

WR�E\�WKH�SDUHQWV��SURSRVHG�WR�UHPHG\�WKH�FDXVHV�RI�SODFHPHQW�E\�UHTXLULQJ

0RWKHU�WR�GR�WKH�IROORZLQJ�

���/LYH�D�OLIH�IUHH�RI�LOOHJDO�GUXJ�DEXVH�DQG�DOFRKRO�PLVXVH�
���2EWDLQ�D�GUXJ�DQG�DOFRKRO�HYDOXDWLRQ�DQG�IROORZ�DOO

UHFRPPHQGDWLRQV�
���'HPRQVWUDWH�VWDEOH�PHQWDO�KHDOWK�DQG�WDNH�SUHVFULEHG

PHGLFDWLRQV�
���5HIUDLQ�IURP�YLROHQW�UHODWLRQVKLSV�DQG�REWDLQ�FRXQVHOLQJ

VHUYLFHV�WR�DGGUHVV�LVVXHV�RI�GRPHVWLF�YLROHQFH�
���'HPRQVWUDWH�NQRZOHGJH�RI�SDUHQWLQJ�VNLOOV�
���2EWDLQ�D�GHWHUPLQDWLRQ�IURP�KHU�WKHUDSLVW�WKDW�VKH�ZDV�QR

ORQJHU�D�VH[XDO�GDQJHU�WR�KHU�VRQ�
���0DLQWDLQ�VWDEOH�LQFRPH��DQG
���0DLQWDLQ�FOHDQ�DQG�VDIH�KRXVLQJ�

��� 6SHFLILFDOO\�� WKH� WULDO� FRXUW� IRXQG� 0RWKHU� FRPSOHWHG� WKH� JRDOV� RI

DGHTXDWH� LQFRPH�DQG� FRQVLVWHQW� YLVLWDWLRQ�� �+RZHYHU�� VKH� IDLOHG� WR� SXUVXH
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SUHVFULEHG� RXW�SDWLHQW� WUHDWPHQW� IRU� GUXJ� DQG� DOFRKRO� DEXVH�� QHJOHFWHG� WR

JHW�DSSURSULDWH�FRXQVHOLQJ�IRU�SUREOHPV� UHJDUGLQJ� WKH� VH[XDO� DEXVH�RI� KHU

VRQ�DQG�WKH�DGHTXDF\�RI�KHU�KRXVLQJ�ZDV�XQNQRZQ���6KH�DOVR�PRYHG�VHYHUDO

WLPHV� ZLWKRXW� QRWLILFDWLRQ� WR� &<6� PDNLQJ� VXSSRUW� RI� WKH� JRDOV� YLUWXDOO\

LPSRVVLEOH� GHVSLWH� &<6¶V� UHDVRQDEOH� HIIRUWV�� � 7KH� FRXUW� DOVR� FRQVLGHUHG

WHVWLPRQ\� IURP� WKH� &KLOG¶V� WKHUDSLVW� RXWOLQLQJ� KLV� DJJUHVVLYH� EHKDYLRU� DW

VFKRRO� DQG� KLV� H[SUHVVLRQV� RI� DQJHU� WRZDUGV� KLV� PRWKHU� RYHU� WKH� VH[XDO

DEXVH� DQG� KLV� GHVLUH� WR� FRPPLW� VXLFLGH�� � :H� KDYH� FDUHIXOO\� UHYLHZHG� WKH

UHFRUG�DQG�FRQFOXGH�WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ��$FFRUGLQJO\�

WKH�FKDQJH�LQ�WKH�SHUPDQHQF\�JRDO�WR�DGRSWLRQ�ZDV�SURSHU�

��� ,QWHUHVWLQJO\��0RWKHU�GRHV�QRW�FKDOOHQJH�WKH�WULDO�FRXUW¶V�GHWHUPLQDWLRQ

WKDW�WKH�&KLOG�VKRXOG�QRW�EH�UHWXUQHG�KRPH�GXH�WR�KHU�IDLOXUH�WR�FRPSO\�ZLWK

WKH� )63�� � ,QVWHDG�� 0RWKHU� QRZ� DWWHPSWV� WR� H[FXVH� KHU� QRQFRPSOLDQFH� E\

DUJXLQJ�WKDW�&<6�GLG�QRW�IRUPXODWH�WKH�)63�LQ�D�PDQQHU�WKDW�ZRXOG�SHUPLW

KHU�WR�SHUIRUP�WKH�SODQ�JLYHQ�KHU�PHQWDO�LOOQHVV��DQG�WKHUHIRUH��&<6�YLRODWHG

WKH�$'$���:H�ILQG�WKLV�FRQWHQWLRQ�WR�EH�ERWK�XQWLPHO\�DQG�PLVSODFHG�

���� 7KH� DSSOLFDWLRQ� RI� WKH� $'$� LQ� WKH� FRQWH[W� RI� D� GLVSRVLWLRQDO� UHYLHZ

SURFHHGLQJ�LV�D�TXHVWLRQ�RI�ILUVW�LPSUHVVLRQ�LQ�WKLV�&RXUW���7KH�$'$�JHQHUDOO\

SURYLGHV�WKDW�³QR�TXDOLILHG�LQGLYLGXDO�ZLWK�D�GLVDELOLW\�VKDOO��E\�UHDVRQ�RI�VXFK

GLVDELOLW\��EH�H[FOXGHG�IURP�SDUWLFLSDWLRQ�LQ�RU�EH�GHQLHG�WKH�EHQHILWV�RI�WKH

VHUYLFHV�� SURJUDPV� RU� DFWLYLWLHV� RI� D� SXEOLF� HQWLW\�� RU� EH� VXEMHFW� WR
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GLVFULPLQDWLRQ�E\�DQ\�VXFK�HQWLW\�´����8�6�&�$������������0RUH�VSHFLILFDOO\�

WKH�UHJXODWLRQV�FRQFHUQLQJ�GLVFULPLQDWLRQ�SURYLGH�LQ�SHUWLQHQW�SDUW�

$�SXEOLF�HQWLW\��LQ�SURYLGLQJ�DQ\�DLG��EHQHILW��RU�VHUYLFH�
PD\�QRW��«�RQ�WKH�EDVLV�RI�GLVDELOLW\²
�L�� 'HQ\� D� TXDOLILHG� LQGLYLGXDO� ZLWK� D� GLVDELOLW\� WKH
RSSRUWXQLW\� WR� SDUWLFLSDWH� LQ� RU� EHQHILW� IURP� WKH� DLG�
EHQHILW��RU�VHUYLFH�
�LL�� $IIRUG� D� TXDOLILHG� LQGLYLGXDO� ZLWK� D� GLVDELOLW\� DQ
RSSRUWXQLW\� WR� SDUWLFLSDWH� LQ� RU� EHQHILW� IURP� WKH� DLG�
EHQHILW��RU�VHUYLFH�WKDW�LV�QRW�HTXDO�WR�WKDW�DIIRUGHG�RWKHUV�
�LLL��3URYLGH�D�TXDOLILHG� LQGLYLGXDO�ZLWK�D�GLVDELOLW\�ZLWK�DQ
DLG��EHQHILW��RU�VHUYLFH�WKDW�LV�QRW�DV�HIIHFWLYH�LQ�DIIRUGLQJ
HTXDO� RSSRUWXQLW\� WR� REWDLQ� WKH� VDPH� UHVXOW�� WR� JDLQ� WKH
VDPH�EHQHILW��RU�WR�UHDFK�WKH�VDPH�OHYHO�RI�DFKLHYHPHQW�DV
WKDW�SURYLGHG�WR�RWKHUV�

���&�)�5�����������

���� $VVXPLQJ�DUJXHQGR� WKDW�0RWKHU� IDOOV�ZLWKLQ� WKH�$'$¶V� GHILQLWLRQ� RI� D

³TXDOLILHG� LQGLYLGXDO� ZLWK� D� GLVDELOLW\�´� WKH� UHOHYDQW� LQTXLU\� ZRXOG� EHFRPH

ZKHWKHU�&<6�SURYLGHG�KHU�ZLWK�UHDVRQDEOH�DFFRPPRGDWLRQV�WR�DOORZ�KHU�WR

SDUWLFLSDWH� DQG� UHFHLYH� WKH� EHQHILWV� IURP� WKH� VHUYLFHV� RIIHUHG� RQ� DQ�HTXDO

IRRWLQJ�ZLWK�SHUVRQV�ZKR�DUH�QRW�GLVDEOHG�� � ,Q� WKH�FRQWH[W�RI�D�GLVSRVLWLRQ

UHYLHZ�SURFHHGLQJ�XQGHU����3D�&�6�$���������H���ZH�ILQG�VXFK�DQ�LQTXLU\�WR

EH�XQWHQDEOH���$V�SUHYLRXVO\�H[SODLQHG�WKH�WULDO�FRXUW¶V�IRFXV�LV�RQ�WKH�FKLOG¶V

EHVW�LQWHUHVWV���7R�DFFHSW�0RWKHU¶V�DVVHUWLRQ�ZRXOG�UHTXLUH�WKH�WULDO�FRXUW�DQG

WKLV�&RXUW�WR�LJQRUH�WKH�EHVW�LQWHUHVWV�RI�WKH�&KLOG�DQG�IRFXV�LQVWHDG�RQ�WKH

QHHGV�RI�0RWKHU���7KLV�ZH�FDQQRW�GR��6HH�,Q�UH�-�6�:�������$��G������3D�

6XSHU���������VWDWLQJ�³>R@QFH�D�FKLOG�LV�DGMXGLFDWHG�GHSHQGHQW��WKH�LVVXHV�RI
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FXVWRG\� DQG� FRQWLQXDWLRQ� RI� IRVWHU� FDUH� DUH� GHWHUPLQHG� DFFRUGLQJ� WR� >WKH@

FKLOG¶V� EHVW� LQWHUHVWV�´��� � 6LQFH� WKH� $'$� DGGV� QRWKLQJ� WR� WKH� WULDO� FRXUW¶V

IXOILOOPHQW�RI�LWV�PDQGDWHV�SXUVXDQW�WR��������I��RI�WKH�-XYHQLOH�$FW��ZH�ILQG

LWV�DSSOLFDWLRQ�LV�QRW�SURSHUO\�EHIRUH�WKLV�&RXUW�IRU�UHYLHZ�

���� :H� UHFRJQL]H� WKDW� DQ� DJHQF\� PXVW� SXW� IRUWK� D� JRRG� IDLWK� HIIRUW� LQ

PDNLQJ�VHUYLFHV�DYDLODEOH�WR�D�SDUHQW��,Q�UH�$GRSWLRQ�RI�-�-�������3D������

����$��G������������� �7R� WKH�H[WHQW�0RWKHU�FRPSODLQV� WKDW�WKH� WULDO� FRXUW

HUUHG�LQ�ILQGLQJ�&<6�SXW�IRUWK�D�JRRG�IDLWK�HIIRUW�LQ�SURYLGLQJ�VHUYLFHV��VXFK�D

FRQWHQWLRQ� LV�EHOLHG�E\�WKH� UHFRUG�� �0RUHRYHU��0RWKHU� IDLOV� WR� HYHQ�H[SODLQ

ZKDW� VHUYLFHV� ZHUH� GHQLHG� RU� KRZ� WKH� VHUYLFHV� SURYLGHG� ZHUH� QRW� RQ� DQ

HTXDO� IRRWLQJ�ZLWK� QRQGLVDEOHG� LQGLYLGXDOV�� � $� SDUHQW�� ZKHWKHU� GLVDEOHG� RU

QRW��PXVW� EH� DEOH� WR�PHHW� WKH� LUUHGXFLEOH�PLQLPXP�SDUHQWDO� UHTXLUHPHQWV

FRQWDLQHG�LQ�WKH�-XYHQLOH�$FW�IRU�UHWXUQ�RI�D�FKLOG�LQ�&<6¶V�FDUH���,I�D�SDUHQW

FDQQRW�RU�ZLOO�QRW�PHHW�KHU�LUUHGXFLEOH�PLQLPXP�SDUHQWDO�UHVSRQVLELOLWLHV��WKH

QHHGV� RI� WKH� FKLOG�PXVW� SUHYDLO� RYHU� WKH� ULJKWV� RI� WKH� SDUHQW�� �:H� GR� QRW

EHOLHYH�WKH�$'$�UHTXLUHV�WKDW�D�GLVDEOHG�SDUHQW�EH�RIIHUHG�D�SODQ�WKH�SDUHQW

FDQ�PHHW� LI� VXFK�SODQ�ZRXOG� WKHQ�EH� LQVXIILFLHQW� WR�DGGUHVV� WKH� LUUHGXFLEOH

PLQLPXP�SDUHQWDO�UHVSRQVLELOLWLHV�

���� &RQJUHVV� HQDFWHG� WKH� $'$� WR� HOLPLQDWH� GLVFULPLQDWLRQ� DQG� WR� FUHDWH

FDXVHV�RI�DFWLRQ�IRU�TXDOLILHG�SHRSOH�ZKR�KDYH�IDFHG�GLVFULPLQDWLRQ��6HH���

8�6�&�� �� ������E��� � :H� GR� QRW� EHOLHYH� &RQJUHVV� LQWHQGHG� WR� FKDQJH� WKH

REOLJDWLRQV� LPSRVHG� E\� XQUHODWHG� VWDWXWHV�� � 0RWKHU� PD\� KDYH� D� VHSDUDWH
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FDXVH�RI�DFWLRQ�DJDLQVW�&<6�SXUVXDQW�WR�WKH�$'$��KRZHYHU��VXFK�FODLP�GRHV

QRW�IRUP�D�EDVLV�XSRQ�ZKLFK�WR�DWWDFN�DQ�RUGHU�HQWHUHG�XQGHU��������J��RI

WKH� -XYHQLOH� $FW�� � 7KH� FRPSOH[� LVVXHV� DVVRFLDWHG� ZLWK� D� FODLP� RI

GLVFULPLQDWLRQ�XQGHU�WKH�$'$�DUH�EHVW�UHVROYHG�E\�UHVRUW�WR�D�VHSDUDWH�VXLW

LQ�DQRWKHU�IRUXP�

���� :H�DUH�PLQGIXO�RI� WKH� IDFW� WKDW�0RWKHU�DJUHHG� WR�SODFH�KHU� VRQ�ZLWK

&<6� LQ� UHFRJQLWLRQ� WKDW� KHU� GLVDELOLW\� LV� WKH� SULPH� UHDVRQ� VKH� LV� XQDEOH� WR

SURSHUO\�UDLVH�KHU�VRQ���+RZHYHU��KHU�LQDELOLW\�RU�XQZLOOLQJQHVV� WR� WDNH�WKH

QHFHVVDU\� VWHSV� WR� UHFWLI\� KHU� SDUHQWDO� GHILFLHQFLHV� FDQQRW� DOVR� IRUP� WKH

EDVLV� WR� RYHUWXUQ� WKH� WULDO� FRXUW¶V� GHWHUPLQDWLRQ� RI� ZKDW� LV� LQ� WKH� EHVW

LQWHUHVWV�RI�WKH�FKLOG���,Q�VXFK�D�³&DWFK���´�VLWXDWLRQ�WKH�EHVW�LQWHUHVWV�RI�WKH

FKLOG�PXVW�WDNH�SUHFHGHQFH�RYHU�0RWKHU¶V�LQWHUHVW�LQ�SDUHQWLQJ�

���� )XUWKHUPRUH��0RWKHU¶V�$'$�FODLP�ULQJV�KROORZ�LQ�OLJKW�RI�WKH�XQWLPHO\

PDQQHU� LQ� ZKLFK� LW� ZDV� UDLVHG�� � :H� QRWH� WKDW� DW� WKH� WLPH� WKLV� )63� ZDV

DSSURYHG� E\� WKH� WULDO� FRXUW¶V� RUGHU� RI� $XJXVW� ���� ������ 0RWKHU� GLG� QRW

LQGLFDWH� WKDW� WKH� )63�ZDV� LQ� DQ\�ZD\� LQDGHTXDWH� WR� DGGUHVV� KHU� QHHGV� LQ

OLJKW�RI�KHU�GLVDELOLW\���1RU�GLG�VKH�PDNH�VXFK�D�FODLP�DW�WKH�ILUVW�VL[�PRQWK

UHYLHZ���2QO\�QRZ��DIWHU�WKH�SODFHPHQW�JRDO�ZDV�FKDQJHG�WR�DGRSWLRQ��GRHV

VKH�FKDOOHQJH�WKH�)63�DV�YLRODWLYH�RI�WKH�$'$���8QGHU�VXFK�FLUFXPVWDQFHV�ZH

ILQG�KHU�FODLP�KDV�EHHQ�ZDLYHG���7KH�WLPH�IRU�DVVHUWLQJ�WKLV�FODLP�ZDV�ZKHQ

WKH�WULDO�FRXUW�HQWHUHG�LWV�RUGHU�DSSURYLQJ�WKH�)63�
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���� (YHQ�LI�ZH�ZHUH�WR�RYHUORRN�WKH�WDUGLQHVV�RI�KHU�FODLP��ZH�ZRXOG�ILQG

WKH�UHFRUG�DGHTXDWHO\�VXSSRUWV�D� ILQGLQJ�WKDW�KHU�GLVDELOLW\�ZDV� UHDVRQDEO\

DFFRPPRGDWHG���&<6�KDV�SURYLGHG�H[WHQVLYH�VHUYLFHV�WR�WKLV�IDPLO\���7KHVH

VHUYLFHV� LQFOXGH� UHIHUUDOV� WR� PHQWDO� KHDOWK� DJHQFLHV� IRU� FRXQVHOLQJ�

WUDQVSRUWDWLRQ�IRU�PHGLFDO�DQG�RWKHU�DSSRLQWPHQWV��UHIHUUDOV�WR�IRRG�EDQNV�

DQG�SHUVRQDOL]HG�SDUHQW�WUDLQLQJ� VHUYLFHV�� � $GGLWLRQDOO\�� SULRU� WR� SODFHPHQW

DQ�LQWHQVLYH�XQLW�FDVH�ZRUNHU�VSHQW�HLJKW�WR�QLQH�KRXUV�SHU�ZHHN�RIIHULQJ�LQ

KRPH�VHUYLFHV�VXFK�DV��FULVLV�PDQDJHPHQW��PRQLWRULQJ�RI�WKH�FKLOG¶V�VDIHW\

DQG� ZHOIDUH�� DVVHUWLYHQHVV� WUDLQLQJ� IRU� WKH� SDUHQWV�� SDUHQWLQJ� HGXFDWLRQ

LQFOXGLQJ�PHDO�SODQQLQJ�� UHZDUGLQJ�WKH�FKLOG¶V�JRRG�EHKDYLRU��HIIHFWLYH�XVH

RI� FRQVHTXHQFHV� IRU� LQDSSURSULDWH� EHKDYLRU�� DQG� FRPPXQLFDWLRQ� VNLOOV�

'HVSLWH�WKHVH�HIIRUWV�0RWKHU�KDV�QRW�VKRZQ�SURJUHVV�LQ�KHU�DELOLW\�WR�FDUH�IRU

KHU�VRQ���,Q�IDFW�SULRU�WR�WKLV�PRVW�UHFHQW�UHYLHZ�KHDULQJ�VKH�VWDWHG�WKDW�VKH

ZLVKHG�WR�SODFH�WKH�&KLOG�LQ�ORQJ�WHUP�IRVWHU�FDUH�EHFDXVH�VKH�GRHV�QRW�IHHO

FDSDEOH� RI� FDULQJ� IRU� KLP� GXH� WR� KHU�PHQWDO� VWDWXV� DQG� VXLFLGH� DWWHPSWV�

$FFRUGLQJO\��ZH�DUH�VDWLVILHG� WKDW�DGGLWLRQDO� VHUYLFHV�ZRXOG�QRW�KDYH�FXUHG

KHU�GHQLDO�RI� VH[XDO�DEXVH�RU�SDUHQWLQJ�GHILFLHQFLHV�VR�DV� WR�HQDEOH�KHU�WR

SURYLGH�D�KRPH�WKDW�PHHWV�WKH�HVVHQWLDO�QHHGV�RI�WKLV�FKLOG�

���� 2UGHU�DIILUPHG�

���� '(/�62/(��-��ILOHG�D�&RQFXUULQJ�6WDWHPHQW�
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$SSHOODQW � 1R������+$55,6%85*�����

$SSHDO�IURP�WKH�2UGHU�HQWHUHG�)HEUXDU\���������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�/DQFDVWHU�&RXQW\�

-XYHQLOH�'LYLVLRQ��1R������RI������

%()25(���'(/�62/(��67(9(16�DQG�25,(�0(/9,1��--�

&21&855,1*�67$7(0(17�%<�'(/�62/(��-��

��� ,� FRQFXU� LQ� WKH� UHVXOW� UHDFKHG� E\� WKH�PDMRULW\�� � ,� GR� QRW� UHDFK� DQ\

FRQFOXVLRQ�DERXW�WKH�DSSOLFDELOLW\�RI�WKH�$PHULFDQ�ZLWK�'LVDELOLWLHV�$FW��$'$��

,�EHOLHYH�D�GHFLVLRQ�ZKLFK�VXEMHFWV�VXEVWDQWLYH�VWDWH�ODZ�WR�PRGLILFDWLRQ�E\

IHGHUDO� VWDWXWHV� XQGHU� WKH� 6XSUHPDF\� &ODXVH� VKRXOG� QRW� EH� PDGH� LQ� D

YDFXXP���7KH�LVVXHV�VKRXOG�EH�SURSHUO\�IUDPHG�DQG�DGHTXDWHO\�DGGUHVVHG�LQ

WKH�FDVH�DQG�FRQWURYHUV\�

��� ,Q� WKLV� FDVH�� 0RWKHU� DOOHJHV� VKH� ZDV� GHQLHG� WKH� VHUYLFHV� RI� &<6� LQ

IRUPXODWLQJ�D�)DPLO\�6HUYLFH�3ODQ��)63��ZKLFK�ZRXOG�SHUPLW�KHU�WR�SHUIRUP

WKH�SODQ�GXH�WR�KHU�PHQWDO�LOOQHVV�� �,�ILUVW�QRWH�WKDW�&<6�GLG� WDNH�0RWKHU¶V

PHQWDO� LOOQHVV� LQWR� DFFRXQW� ZKHQ� LPSOHPHQWLQJ� WKH� )63�� � $V� WKH� PDMRULW\

DUWLFXODWHV��&<6�SURYLGHG�H[WHQVLYH�VHUYLFHV�WR�WKLV�IDPLO\���'HVSLWH�0RWKHU¶V

FODLP�WR�WKH�FRQWUDU\��&<6�GRHV�QRW�RZH�KHU�DQ�)63�VKH�FDQ�FRPSOHWH���7KH
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EHVW�LQWHUHVWV�RI�WKH�FKLOG�DUH�SDUDPRXQW�LQ�IRUPXODWLQJ�DQ\�)63�DQG�ZLOO�QRW

EH�FRPSURPLVHG�WR�FRQIRUP�WR�WKH�DELOLWLHV�DQG�QHHGV�RI�WKH�SDUHQWV�

��� )XUWKHU��,�QRWH�WKDW�0RWKHU�PDGH�QR�REMHFWLRQ�WR�WKH�)63�DW�WKH�WLPH�LW

ZDV� DSSURYHG� E\� WKH� FRXUW�� QRU� DW� WKH� WLPH� RI� LWV� VL[�PRQWK� UHYLHZ�

$GGLWLRQDOO\��RQ�DSSHDO��0RWKHU�KDV�QRW�GHPRQVWUDWHG�D�YLRODWLRQ�RI�WKH�$'$�

ZKLFK�VKH�PXVW�GR�EHIRUH�ZH�GHFLGH�LI�LW�LV�DSSOLFDEOH�WR�WKLV�VLWXDWLRQ�

��� *LYHQ� WKH� VWDWH� RI� WKLV� UHFRUG�� LW� ZRXOG� EH� LQDSSURSULDWH� WR� GHFLGH

ZKHWKHU�WKH�$'$�PRGLILHV�WKH�VXEVWDQWLYH�VWDWH�ODZ�LQ�WKHVH�FLUFXPVWDQFHV�

,� QRWH� WKDW� RWKHU� MXULVGLFWLRQV��ZKHQ� IDFHG�ZLWK� VLPLODU� LVVXHV�� KDYH� IRXQG

WKH�$'$�LQDSSOLFDEOH�WR�WKHVH�W\SHV�RI�SURFHHGLQJV���6HH��,Q�WKH�,QWHUHVW

RI�7RUUDQFH�3�������1�:��G������:LV��&W��$SS����������6WRQH�Y��'DYLHVV

&RXQW\� 'LY�� RI� &KLOGUHQ� DQG� )DPLO\� 6HUYV��� ���� 1�(��G� ���� �,QG�� &W�

$SS���������+RZHYHU��,�EHOLHYH�WKDW�TXHVWLRQ�LV�EHVW�OHIW�WR�DQRWKHU�GD\�


