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$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�(QWHUHG�0DUFK���������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�

&ULPLQDO�'LYLVLRQ��DW�1R��&&��������

%()25(��+8'2&.��-2<&(��DQG�/$//<�*5((1��--�
3HWLWLRQ�IRU�5HDUJXPHQW�ILOHG�������

23,1,21�%<�/$//<�*5((1��-�� )LOHG�)HEUXDU\���������
3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG��������

��� 2Q� -DQXDU\� ���� ������ D� MXU\� FRQYLFWHG� $SSHOODQW�� :LOOLDP� 'DUQHOO

0DUWLQ��RI�WKLUG�GHJUHH�PXUGHU���7KH�WULDO�FRXUW�VHQWHQFHG�$SSHOODQW�WR����WR

���\HDUV�LPSULVRQPHQW���7KLV�DSSHDO�IROORZHG���:H�DIILUP�

��� 7KH� UHFRUG� UHYHDOV� WKDW�DW�YDULRXV� WLPHV�GXULQJ� WKH�GD\�DQG�HYHQLQJ

KRXUV�RI�-XQH����������WKH�YLFWLP��/DPRQW�1HOVRQ��YLVLWHG�0LFKDHO�'DYLV�DQG

&DUORWWD� 6WXUGLYDQW� DW� WKHLU� DSDUWPHQW� LQ� WKH� +LOO� 'LVWULFW� VHFWLRQ� RI

3LWWVEXUJK���0U��'DYLV�WHVWLILHG�WKDW�KH�NQHZ�0U��1HOVRQ�WR�EH�D�GUXJ�GHDOHU�

��� 'XULQJ� WKH� ODWH� HYHQLQJ� KRXUV� RI� -XQH� ��� ������ 0U�� 1HOVRQ� OHIW� WKH

'DYLV�6WXUGLYDQW� DSDUWPHQW� WR� SXUFKDVH� VRGDV�� � 8SRQ� KLV� UHWXUQ�� KH� ZHQW

LQWR� WKH� EHGURRP� DQG� EHJDQ� VSHDNLQJ� WR� VRPHRQH� IURP� WKH� ZLQGRZ�� � +H

WKHQ� OHIW� WKH� DSDUWPHQW� DQG� UHWXUQHG� ZLWK� $SSHOODQW�� � 0U�� 1HOVRQ� DQG

$SSHOODQW�ZDONHG�LQWR�WKH�NLWFKHQ�
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��� ,W� ZDV� PRPHQWV� ODWHU� DQG� VKRUWO\� DIWHU� PLGQLJKW� RQ� -XQH� ��� �����

ZKHQ�0U�� 'DYLV� DQG� 0V�� 6WXUGLYDQW� KHDUG� D� JXQVKRW�� � %RWK� MXPSHG� IURP

WKHLU�VHDWV�DQG�UDQ�WRZDUG�WKH�KDOOZD\���0V��6WXUGLYDQW�UHDFKHG�WKH�KDOOZD\

ILUVW�DQG�VDZ�$SSHOODQW�UXQQLQJ�GRZQ�WKH�VWDLUV�ZLWK�³VRPHWKLQJ�VLOYHU�LQ�KLV

KDQGV�´� � 1�7�� 7ULDO�� ��������� DW� ����� � 0U�� 'DYLV� DQG� 0V�� 6WXUGLYDQW� WKHQ

HQWHUHG�WKH�NLWFKHQ�DQG�VDZ�0U��1HOVRQ�RQ�WKH�IORRU�LQ�D�SRRO�RI�EORRG���0V�

6WXUGLYDQW� WHOHSKRQHG� ����� � 6KRUWO\� WKHUHDIWHU�� SDUDPHGLFV� DUULYHG� DQG

SURQRXQFHG�WKH�YLFWLP�GHDG�

��� 2Q� -XQH� ���� ������ 3LWWVEXUJK� 3ROLFH� 2IILFHUV� DUUHVWHG� $SSHOODQW�

)ROORZLQJ�DGPLQLVWUDWLRQ�DQG�ZDLYHU�RI�0LUDQGD��ZDUQLQJV��$SSHOODQW�VWDWHG

WKDW�ZKHQ�KH�DQG�WKH�YLFWLP�HQWHUHG�WKH�'DYLV�6WXUGLYDQW�NLWFKHQ��WKH�JXQ

ZDV�DOUHDG\�O\LQJ�RQ�WKH�WDEOH���,G��DW�������$SSHOODQW�IXUWKHU�VWDWHG�WKDW�KH

DQG� WKH� YLFWLP� HQJDJHG� LQ� DQ� DUJXPHQW� FRQFHUQLQJ� 0V�� 6WXUGLYDQW�� � ,G�

:KHQ� WKH� DUJXPHQW� HVFDODWHG�� $SSHOODQW� VWDWHG� WKDW� KH� DQG� WKH� YLFWLP

JUDEEHG� WKH�JXQ�VLPXOWDQHRXVO\�� WKDW�D�VWUXJJOH�HQVXHG��DQG� WKDW� WKH�JXQ

DFFLGHQWDOO\�GLVFKDUJHG���,G��DW����������)ROORZLQJ�KLV�VWDWHPHQW��$SSHOODQW

OHG�SROLFH�WR�WKH�ORFDWLRQ�ZKHUH�KH�EXULHG�WKH�JXQ���,G��DW��������

��� $W� WULDO�� $SSHOODQW� WHVWLILHG� WKDW� ZKHQ� KH� DUULYHG� DW� WKH� 'DYLV�

6WXUGLYDQW� DSDUWPHQW�� KH� DQG� 0V�� 6WXUGLYDQW� HQJDJHG� LQ� DQ� XQSOHDVDQW

YHUEDO�H[FKDQJH�� �,G��� ��������� �������� � 7KHUHDIWHU�� WKH�YLFWLP� UHTXHVWHG

����������������������������������
���0LUDQGD�Y��$UL]RQD������8�6����������6�&W�����������/�(G��G������������D�GHIHQGDQW
ZKR�LV�VXEMHFW�WR�FXVWRGLDO�LQWHUURJDWLRQ�PXVW�EH�DGYLVHG�RI�KLV�RU�KHU�FRQVWLWXWLRQDO�ULJKW�WR
UHPDLQ�VLOHQW�DQG�KLV�RU�KHU�ULJKW�WR�D�ODZ\HU�LQ�FOHDU�DQG�XQHTXLYRFDO�ODQJXDJH��
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$SSHOODQW�WR�DFFRPSDQ\�KLP�WR�WKH�NLWFKHQ�ZKHUH�$SSHOODQW�VDZ�D�JXQ�O\LQJ

RQ�WKH�WDEOH���,G��DW�������$SSHOODQW�VWDWHG�WKDW�WKH�YLFWLP�SLFNHG�WKH�JXQ�XS

DQG�SRLQWHG� LW�DW�$SSHOODQW¶V� IDFH�� �,G��DW������ �$SSHOODQW� WHVWLILHG� WKDW�KH

JUDEEHG�WKH�JXQ�LQ�VHOI�GHIHQVH�DQG�WKDW�KH�DQG� WKH�YLFWLP� WKHQ�VWUXJJOHG

IRU�FRQWURO�RI�WKH�JXQ���,G��DW����������$SSHOODQW�WHVWLILHG�WKDW�DV�KH�SXOOHG

DZD\��KH�EURNH�WKH�YLFWLP¶V�JULS�RQ�WKH�JXQ��IHOO�EDFNZDUGV�KROGLQJ�WKH�JXQ�

DQG� KLW� KLV� EDFN� RQ� D� GRRU� ZKHQ� WKH� JXQ� GLVFKDUJHG�� � ,G�� DW� �������

$SSHOODQW� WHVWLILHG� WKDW� KH� IOHG� WKH� DSDUWPHQW� ZLWK� WKH� JXQ� LQ� RUGHU� WR

SURWHFW� KLPVHOI� IURP� WKH� YLFWLP¶V� IULHQGV�� � ,G�� DW� ����� � $IWHU� UHDFKLQJ� WKH

VWUHHW�� $SSHOODQW� VWDWHG� WKDW� D� PDQ� SLFNHG� KLP� XS� DQG� GURYH� KLP� WR� WKH

/DZUHQFHYLOOH� VHFWLRQ� RI� 3LWWVEXUJK�� ZKHUH� $SSHOODQW� KLG� WKH� JXQ�� � ,G�� DW

�������

��� $SSHOODQW�UDLVHV�WKUHH�LVVXHV�RQ�DSSHDO�

�� :KHQ�VRPHRQH�LV�NLOOHG�GXULQJ�D�VSXU�RI�WKH�PRPHQW�ILJKW
SUHFLSLWDWHG�E\�WKH�YLFWLP�SXOOLQJ�D�JXQ�RQ�WKH�>$SSHOODQW@�
VKRXOG�WKH�FRXUW�LQVWUXFW�WKH�MXU\��DV�UHTXHVWHG�DV�SHU�WKH
VWDQGDUG�MXU\�LQVWUXFWLRQV��WKDW�LW�VKRXOG�FRQVLGHU�WKDW��³LQ
WKH�KHDW� RI� FRQIOLFW�´� D� SHUVRQ� W\SLFDOO\� ³KDV� QHLWKHU� WLPH
QRU�FRPSRVXUH�WR�HYDOXDWH�FDUHIXOO\�WKH�GDQJHU�DQG�PDNH
QLFH�MXGJPHQWV�DERXW�H[DFWO\�KRZ�PXFK�IRUFH�LV�QHHGHG�WR
SURWHFW�KLPVHOI�´

�� &DQ� WKH� &RURQHU� FRQVWLWXWLRQDOO\� VLW� DV� D� QHXWUDO� DQG
GHWDFKHG�LVVXLQJ�DXWKRULW\�ZKHQ�WKH�&RURQHU¶V�2IILFH��OLNH
WKH� SROLFH� DQG� GLVWULFW� DWWRUQH\�� LQYHVWLJDWHV� VXVSLFLRXV
GHDWKV�DQG�HQGHDYRUV�WR�GHWHUPLQH�WKH�FDXVH�RI�GHDWK�DQG
WKH�LGHQWLW\�RI�WKH�VXVSHFWHG�NLOOHU��DQG

�� 'RHV�D�VHQWHQFLQJ�FRXUW�DEXVH�LWV�GLVFUHWLRQ�E\�LPSRVLQJ�D
PDQLIHVWO\� H[FHVVLYH� VHQWHQFH� RI� WKH� VWDWXWRU\�PD[LPXP
VHQWHQFH�IRU�WKLUG�GHJUHH�PXUGHU�ZLWKRXW�VWDWLQJ�VXIILFLHQW
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UHDVRQV�VXSSRUWHG�E\�WKH�UHFRUG�IRU�GRXEOLQJ�WKH�JXLGHOLQH
UDQJH�DQG�LQVWHDG�UHO\LQJ�RQ�LPSHUPLVVLEOH�DQG�GXSOLFDWLYH
IDFWRUV� DQG� IRFXVLQJ� VROHO\� RQ� WKH� VHULRXVQHVV� RI� WKH
RIIHQVH"

$SSHOODQW¶V�%ULHI�DW���

��� $SSHOODQW� ILUVW� FRPSODLQV� WKDW� WKH� WULDO� FRXUW� HUUHG� E\� UHIXVLQJ� KLV

UHTXHVW�WR�LQVWUXFW�WKH�MXU\�YHUEDWLP�WKDW��³LQ�WKH�KHDW�RI�FRQIOLFW�´�D�SHUVRQ

W\SLFDOO\� ³KDV�QHLWKHU� WLPH�QRU�FRPSRVXUH� WR� HYDOXDWH� FDUHIXOO\� WKH�GDQJHU

DQG�PDNH�QLFH�MXGJPHQWV�DERXW�H[DFWO\�KRZ�PXFK�IRUFH�LV�QHHGHG�WR�SURWHFW

KLPVHOI�´��$SSHOODQW¶V�%ULHI�DW���������7KLV�FODLP�LV�PHULWOHVV�

��� :KHQ�FRQVLGHULQJ�D�FKDOOHQJH�WR�WKH�WULDO�FRXUW¶V�MXU\�LQVWUXFWLRQV��ZH

PXVW�FRQVLGHU�WKH�LQVWUXFWLRQV�DV�D�ZKROH���&RPPRQZHDOWK�Y��7KRPSVRQ�

���� 3D�� ����� ����� ���� $��G� ����� ���� �������� � 7KH� WULDO� FRXUW� KDV� EURDG

GLVFUHWLRQ� LQ� SKUDVLQJ� LWV� FKDUJH� DQG� PD\� IUHHO\� FKRRVH� LWV� RZQ� ZRUGLQJ�

SURYLGHG� WKDW� WKH� FRXUW� FKRRVH� ODQJXDJH� WKDW� FOHDUO\�� DGHTXDWHO\�� DQG

DFFXUDWHO\�SUHVHQWV�WKH� ODZ� WR� WKH� MXU\�� �&RPPRQZHDOWK�Y��-DFREV�� ���

3D����������������$��G�������������������2QO\�ZKHUH�WKH�WULDO�FRXUW�DEXVHV

LWV� GLVFUHWLRQ� RU� LQDFFXUDWHO\� VWDWHV� WKH� ODZ� LV� WKHUH� UHYHUVLEOH� HUURU�� � ,G�

7KXV�� LI� WKH� WULDO� FRXUW¶V� FKDUJH�DGHTXDWHO\� DQG�DFFXUDWHO\� UHIOHFWV� WKH� ODZ

DQG� LV� VXIILFLHQW� WR� JXLGH� WKH� MXU\� WKURXJK� GHOLEHUDWLRQV�� LW� ZLOO� EH� XSKHOG�

&RPPRQZHDOWK�Y��$KOERUQ������$��G�����������3D��6XSHU�� ������� � 7KH

PHUH�IDFW�WKDW�DSSHOODQW�EHOLHYHV�WKDW�IXUWKHU�H[SODQDWLRQ�ZRXOG�KDYH�EHHQ

EHQHILFLDO� GRHV� QRW� UHQGHU� D� MXU\� FKDUJH� GHIHFWLYH�� � &RPPRQZHDOWK� Y�

:DWOH\������3D����������������$��G����������������������
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���� :KHQ� HYLGHQFH� RI� VHOI�GHIHQVH� DULVHV� IURP� DQ\� VRXUFH�� WKH

&RPPRQZHDOWK�EHDUV�WKH�EXUGHQ�RI�SURYLQJ�EH\RQG�D� UHDVRQDEOH�GRXEW�DW

OHDVW� RQH� RI� WKH� IROORZLQJ�� � ���� WKDW� GHIHQGDQW� ZDV� QRW� IUHH� IURP� IDXOW� LQ

SURYRNLQJ�RU�FRQWLQXLQJ� WKH�GLIILFXOW\�ZKLFK� UHVXOWHG� LQ� WKH�NLOOLQJ������ WKDW

GHIHQGDQW� GLG� QRW� UHDVRQDEO\� EHOLHYH� WKDW� KH� ZDV� LQ� LPPLQHQW� GDQJHU� RI

GHDWK� RU� JUHDW� ERGLO\� KDUP� DQG� LW� ZDV� QHFHVVDU\� WR� NLOO� LQ� RUGHU� WR� VDYH

KLPVHOI�WKHUHIURP��RU�����WKDW�GHIHQGDQW�YLRODWHG�D�GXW\�WR�UHWUHDW�RU�DYRLG

WKH�GDQJHU���&RPPRQZHDOWK�Y��6WRQHKRXVH������3D����������������$��G

����������������

���� +HUH�� $SSHOODQW� FKDOOHQJHV� WKH� IROORZLQJ� LQVWUXFWLRQV� RQ� WKH� ODZ� RI

MXVWLILFDWLRQ�IRU�XVH�RI�GHDGO\�IRUFH�

1RZ��WKH�'HIHQGDQW�KDV�VXEPLWWHG�WR�\RX�WKDW�KH�ZDV�MXVWLILHG�LQ
WKLV�NLOOLQJ�EDVHG�XSRQ�WKH�WKHRU\�RI�VHOI�GHIHQVH���,Q�FRQVLGHULQJ
ZKHWKHU� WKH� 'HIHQGDQW¶V� XVH� RI� IRUFH� LV� MXVWLILHG�� \RX� VKRXOG
FRQVLGHU� WKH� SULQFLSOH� WKDW� KH� ZDV� HQWLWOHG� WR� HVWLPDWH� WKH
QHFHVVLW\� IRU� XVH� RI� IRUFH� LQ� VHOI�GHIHQVH� XQGHU� WKH
FLUFXPVWDQFHV� DV�KH� UHDVRQDEO\� EHOLHYHG� WKHP� WR� EH�ZKHQ� WKH
IRUFH�ZDV�XVHG���8QGHU�WKH�HYLGHQFH�LQ�WKLV�FDVH��MXVWLILFDWLRQ�LV
D�GHIHQVH�LI�WKH�'HIHQGDQW�UHDVRQDEO\�EHOLHYHG�WKDW�WKH�IRUFH�KH
XVHG�ZDV�QHFHVVDU\�WR�SURWHFW�KLPVHOI�DJDLQVW�GHDWK�RU�VHULRXV
ERGLO\�LQMXU\�RQ�WKH�VDPH�RFFDVLRQ�DV�WKH�'HIHQGDQW�XVHG�IRUFH�
%HFDXVH� WKH� &RPPRQZHDOWK� KDV� WKH� EXUGHQ� RI� GLVSURYLQJ� WKH
GHIHQVH�RI�MXVWLILFDWLRQ��\RX�PD\�ILQG�WKH�'HIHQGDQW�JXLOW\�RQO\�LI
\RX�DUH�VDWLVILHG�EH\RQG�D�UHDVRQDEOH�GRXEW�WKDW�WKH�'HIHQGDQW
GLG�QRW�UHDVRQDEO\�EHOLHYH�WKDW�WKH�IRUFH�KH�XVHG�DJDLQVW�/DPRQW
1HOVRQ�ZDV� LPPHGLDWHO\�QHFHVVDU\� WR� SURWHFW� KLPVHOI� WKHQ� DQG
WKHUH� DJDLQVW� GHDWK� RU� VHULRXV� ERGLO\� LQMXU\� WKDW� ZDV� RU� ZRXOG
KDYH�EHHQ�LQIOLFWHG�XSRQ�KLP�E\�/DPRQW�1HOVRQ�

<RX�PD\�ILQG�WKH�'HIHQGDQW�JXLOW\�LI�\RX�DUH�VDWLVILHG�EH\RQG�D
UHDVRQDEOH�GRXEW� WKDW�WKH�'HIHQGDQW�NQHZ� WKDW�KH� FRXOG� DYRLG
WKH� QHFHVVLW\� RI� XVLQJ� GHDGO\� IRUFH� DQG� FRPSOHWH� VDIHW\� E\
UHWUHDWLQJ�IURP�WKH�VFHQH�
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1RZ��LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�'HIHQGDQW�ZDV�MXVWLILHG�LQ�WKLV
NLOOLQJ�� \RX� PD\� FRQVLGHU� FHUWDLQ� HYLGHQFH� LQ� WKH� FDVH�� � 7KLV
HYLGHQFH� DQG� ,¶P� VSHDNLQJ� QRZ� ZLWK� WKH� SULRU� FRQYLFWLRQV� RI
/DPRQW�1HOVRQ�IRU�FULPHV�LQYROYLQJ�YLROHQFH�PD\�EH�FRQVLGHUHG
RQO\� DV� LW� EHDUV� XSRQ� WKH� LVVXH� RI� ZKHWKHU� WKH� YLFWLP� KDG� D
SURSHQVLW\� IRU� YLROHQFH� DQG� ZDV� WKH� DJJUHVVRU�� � $QG� LQ� WKDW
UHJDUG��\RX�KDYH�WKH������FRQYLFWLRQ�IRU�UREEHU\�DQG�WKH�����
FRQYLFWLRQ�IRU�UHVLVWLQJ�UHVW� >VLF@�� � ,Q�FRQVLGHULQJ� WKLV�HYLGHQFH�
\RX� VKRXOG� FRQVLGHU� WKH� QDWXUH� RI� WKH� FULPHV� FRPPLWWHG�� KRZ
ORQJ�WKH\�ZHUH�FRPPLWWHG�DQG�WKH�'HIHQGDQW¶V�NQRZOHGJH�DERXW
WKH�FLUFXPVWDQFHV�JLYLQJ�ULVH�WR�WKHVH�FRQYLFWLRQV�

<RX�PD\� DOVR� FRQVLGHU� WKH� 'HIHQGDQW¶V� WHVWLPRQ\� WKDW� KH� ZDV
DZDUH� RI� WKH� YLFWLP¶V� SURSHQVLW\� IRU� YLROHQFH�� � 7KH� ZHLJKW� DQG
WKH�HIIHFW�RI� WKDW�HYLGHQFH�LV� IRU�\RX�WR�GHWHUPLQH�� �,I�\RX� ILQG
WKDW�WKH�'HIHQGDQW�ZDV�DUPHG�ZLWK�D�ILUHDUP��ZKLFK�KH�XVHG�RU
DWWHPSWHG�WR�XVH�DQG�WKDW�KH�KDG�QR�OLFHQVH�WR�FDUU\�D�ILUHDUP�
\RX�PD\��LI�\RX�FKRRVH��FRQVLGHU�WKRVH�IDFWV�DV�HYLGHQFH�RI�KLV
LQWHQWLRQ�WR�FRPPLW�D�FULPH�LQYROYLQJ�YLROHQFH�

1�7��7ULDO�����������DW��������

���� $SSHOODQW�VSHFLILFDOO\�FRPSODLQV�WKDW�WKH�WULDO�FRXUW�LQDFFXUDWHO\�VWDWHG

WKH� ODZ� RI� MXVWLILFDWLRQ� DV� WR� WKH� &RPPRQZHDOWK¶V� EXUGHQ� RI� SURYLQJ

$SSHOODQW¶V� UHDVRQDEOH� EHOLHI� LQ� LPPLQHQW� GDQJHU� RI� GHDWK� RU� JUHDW� ERGLO\

KDUP�DQG�WKH�QHFHVVLW\� WR�NLOO� LQ�RUGHU� WR�VDYH�KLPVHOI�EHFDXVH� LW� IDLOHG� WR

³HPSKDVL]H� WKDW� WUDXPDWLF� HYHQWV� KDSSHQ� TXLFNO\� DQG� ZLWKRXW� WLPH� IRU

UDWLRQDO�FRQWHPSODWLRQ�´��$SSHOODQW¶V�%ULHI�DW������7KH�UHFRUG�UHYHDOV�WKDW�WKH

WULDO� FRXUW¶V� FKDUJH�FOHDUO\��DFFXUDWHO\�� DQG�DGHTXDWHO\� UHIOHFWHG� WKH� ODZ�RI

MXVWLILFDWLRQ�DQG�ZDV�VXIILFLHQW�WR�JXLGH�WKH�MXU\�WKURXJK�GHOLEHUDWLRQV���7KH

IDFW�WKDW�$SSHOODQW�EHOLHYHV�WKDW�WKH�WULDO�FRXUW�VKRXOG�KDYH�HPSKDVL]HG�WKH

HIIHFW� RI� D� WUDXPDWLF� HYHQW� RQ� D� SHUVRQ¶V� UDWLRQDO� FRQWHPSODWLRQ� GRHV� QRW
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UHQGHU�WKH�FRXUW¶V�OHJDOO\�FRUUHFW�MXU\�FKDUJH�GHIHFWLYH���:DWOH\������3D��DW

���������$��G�DW�����������7KHUHIRUH��$SSHOODQW¶V�FODLP�LV�PHULWOHVV�

���� $SSHOODQW� QH[W� FRPSODLQV� WKDW� LW� LV� XQFRQVWLWXWLRQDO� IRU� D� FRURQHU� WR

FRQGXFW�DQ�LQTXHVW�WR�GHWHUPLQH�ZKHWKHU�D�SHUVRQ�VKRXOG�EH�FKDUJHG�ZLWK

KRPLFLGH� EHFDXVH� D� FRURQHU� LV� QRW� QHXWUDO� DQG� GHWDFKHG� IURP� WKH

SURVHFXWLRQ��DQG��WKHUHIRUH��FDQQRW�DFW�DV�DQ�LVVXLQJ�DXWKRULW\���$FFRUGLQJO\�

$SSHOODQW� FRPSODLQV� WKDW� KLV� GXH� SURFHVV� ULJKWV� ZHUH� YLRODWHG� EHFDXVH� KH

ZDV� FKDUJHG� ZLWK� KRPLFLGH� IROORZLQJ� D� FRURQHU¶V� LQTXHVW�� � 7KLV� FODLP� LV

PHULWOHVV�

���� ,Q� ������ D� SDQHO� RI� WKLV� &RXUW� KHOG� WKDW� LQ� FDVHV� RI� YLROHQW� RU

VXVSLFLRXV�GHDWK��D�FRURQHU�PD\�LVVXH�DQG�VLJQ�FULPLQDO�FRPSODLQWV�DQG�PD\

DFW� DV� D� FRPPLWWLQJ� PDJLVWUDWH� DQG� FRQGXFW� DQ� LQTXHVW� LQ� OLHX� RI� D

SUHOLPLQDU\� KHDULQJ� ZLWKRXW� FRQVWLWXWLRQDO� YLRODWLRQ�� � &RPPRQZHDOWK� Y�

6PRXVH������$��G��������������3D��6XSHU���������$SSHOODQW�QRZ�UHTXHVWV

XV�WR�UHYLVLW�RXU�KROGLQJ�LQ�6PRXVH�� � ,W� LV�ZHOO�VHWWOHG��KRZHYHU�� WKDW�XQWLO

WKH�6XSUHPH�&RXUW�RYHUUXOHV�D�GHFLVLRQ�RI�WKLV�&RXUW��RXU�GHFLVLRQ�LV�WKH�ODZ

RI�WKLV�&RPPRQZHDOWK�� �&RPPRQZHDOWK�Y��/HLE������$��G�����������3D�

6XSHU����������7KLV�UXOH�LV�QRW�LURQFODG��ZH�PD\�UHMHFW�WKH�SULQFLSOH�RI�VWDUH

GHFLVLV�ZKHQ�ZH�GHWHUPLQH�WKDW�D�SDVW�SUHFHGHQW�LV�QR�ORQJHU�LQ�DFFRUG�ZLWK

PRGHUQ� UHDOLWLHV� DQG� WKH� UDWLRQDOH� MXVWLI\LQJ� WKH� ROG� UXOH� QR� ORQJHU� ILQGV

VXSSRUW���,G�
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���� +HUH��$SSHOODQW�FRPSODLQV�WKDW�ZH�DUULYHG�DW�RXU�GHFLVLRQ�LQ�6PRXVH

³LQ�GRPLQR�IDVKLRQ�´�E\�UHO\LQJ�RQ�FDVH�DIWHU�FDVH�³ZKLFK�UHOLHG�XSRQ�(QJOLVK

FRPPRQ�ODZ� DXWKRULW\� IURP� WKH� PLGGOH� DJHV�´� � $SSHOODQW¶V� %ULHI� DW� ���

$OWKRXJK� WKH� SULQFLSOH� RI� VWDUH� GHFLVLV� DSSOLHV� LQ� WKLV� FDVH� EHFDXVH� QR

FRPSHOOLQJ�FLUFXPVWDQFHV�H[LVW�WR�RYHUUXOH�6PRXVH��ZH�ZLOO��LQ�WKH�LQWHUHVW

RI�MXVWLFH��GLVSRVH�RI�$SSHOODQW¶V�FODLP�RQ�WKH�PHULWV�

���� $SSHOODQW�EDVHV�KLV�DUJXPHQW�RQ�WKH�GXH�SURFHVV�FODXVH�RI�WKH�8QLWHG

6WDWHV� &RQVWLWXWLRQ� DQG� WKH� ODZ� RI� WKH� ODQG� FODXVH� RI� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ�� � 8�6�� &RQVW�� $PHQG�� ;,9��� 3D�� &RQVW�� $UW� ,�� �� ���� � 7KHVH

SURYLVLRQV�JXDUDQWHH� WKDW�D�SHUVRQ� LV�QRW� WR�EH�GHSULYHG�RI� OLIH�� OLEHUW\��RU

SURSHUW\�ZLWKRXW�GXH�SURFHVV�RI�ODZ����WK�$PHQGPHQW��RU�XQOHVV�E\�WKH�ODZ

RI� WKH� ODQG� �DUW�� ,�������� � 7KH� WHUPV� ³GXH�SURFHVV� RI� ODZ´�DQG�³ODZ� RI� WKH

ODQG´� DUH� OHJDO� HTXLYDOHQWV�� �&RPPRQZHDOWK� Y�� &KLOFRWH�� ���� $��G� ����

�����3D��6XSHU��������

����������������������������������
���7KH�GXH�SURFHVV�FODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ
SURYLGHV� WKDW�QR� VWDWH� VKDOO� ³GHSULYH� DQ\� SHUVRQ� RI� OLIH�� OLEHUW\�� RU� SURSHUW\�� ZLWKRXW� GXH
SURFHVV�RI�ODZ�´

���$UWLFOH�,������RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�SURYLGHV��LQ�UHOHYDQW�SDUW�

������,Q��DOO��FULPLQDO��SURVHFXWLRQV��WKH��DFFXVHG���KDWK�D�ULJKW
WR���������D��VSHHG\��SXEOLF��WULDO��E\��DQ���LPSDUWLDO��MXU\��RI��WKH
YLFLQDJH��KH�FDQQRW�EH�������GHSULYHG�RI�KLV�OLEHUW\�RU�SURSHUW\�
XQOHVV�E\��WKH�MXGJPHQW�RI��KLV�SHHUV��RU��WKH��ODZ�RI�WKH�ODQG�
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���� 7KH�3HQQV\OYDQLD�&RQVWLWXWLRQ�JLYHV�3HQQV\OYDQLD�FLWL]HQV�WKH�ULJKW�WR

GXH� SURFHVV� E\� JXDUDQWHHLQJ� WKRVH� DSSHDULQJ� LQ� DQ\� MXGLFLDO� RU

DGPLQLVWUDWLYH�WULEXQDO�WKH�ULJKW�WR�D�IDLU�DQG�LPSDUWLDO�KHDULQJ�� �3D��&RQVW�

$UW��,�������������DQG�������:KLOH�WKH�GXH�SURFHVV�ULJKWV�SURWHFWHG�XQGHU�WKH

3HQQV\OYDQLD� &RQVWLWXWLRQ� DQG� WKRVH� JXDUDQWHHG� XQGHU� WKH� )RXUWHHQWK

$PHQGPHQW� DUH� VXEVWDQWLDOO\� FR�H[WHQVLYH�� WKH� 3HQQV\OYDQLD� GXH� SURFHVV

ULJKWV�DUH�PRUH�H[SDQVLYH�LQ�WKDW�D�YLRODWLRQ�RI�GXH�SURFHVV�RFFXUV��HYHQ�LI

QR� SUHMXGLFH� LV� VKRZQ�� ZKHQ� WKH� VDPH� HQWLW\� RU� LQGLYLGXDO� SDUWLFLSDWHV� LQ

ERWK�WKH�SURVHFXWRULDO�DQG�DGMXGLFDWRU\�DVSHFWV�RI�D�SURFHHGLQJ�� �6WRQH�	

(GZDUGV�Y��'HSW��RI�,QV�������$��G������ ���� �3D��&PZOWK�� �������DII¶G�

����3D�� ����� ����$��G������������� � ,Q� FULPLQDO� SURFHHGLQJV�� GXH� SURFHVV

UHTXLUHV�WKDW�WKH�GHIHQGDQW�EH�JLYHQ�D�IXOO�RSSRUWXQLW\�WR�GHIHQG�DJDLQVW�WKH

FKDUJHV�� �&RPPRQZHDOWK�Y��'HDQV������3D������� ����� ����$��G����� ��

�������� �'XH�SURFHVV� DOVR� UHTXLUHV� WKH� &RPPRQZHDOWK� WR� SURYH� DOO� RI� WKH

HOHPHQWV� RI� WKH� FULPLQDO� RIIHQVH� EH\RQG� D� UHDVRQDEOH� GRXEW�

����������������������������������
���$UWLFOH�,������RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�SURYLGHV�

������$OO�PHQ�DUH�ERUQ�HTXDOO\�IUHH�DQG�LQGHSHQGHQW��DQG�KDYH
FHUWDLQ��LQKHUHQW��DQG��LQGHIHDVLEOH��ULJKWV���DPRQJ��ZKLFK��DUH
WKRVH�RI�HQMR\LQJ�DQG�GHIHQGLQJ�OLIH�DQG��OLEHUW\���RI�DFTXLULQJ�
SRVVHVVLQJ�DQG��SURWHFWLQJ��SURSHUW\��DQG��UHSXWDWLRQ���DQG��RI
SXUVXLQJ�WKHLU�RZQ�KDSSLQHVV�

���6HH�QRWH���VXSUD�
���$UWLFOH�,�������RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�SURYLGHV��LQ�UHOHYDQW�SDUW�

�������$OO��FRXUWV�VKDOO�EH��RSHQ���DQG��HYHU\��PDQ�IRU��DQ�LQMXU\
GRQH�WR�KLP�LQ�KLV�ODQGV��JRRGV��SHUVRQ�RU�UHSXWDWLRQ�VKDOO�KDYH
D��UHPHG\���E\��GXH���FRXUVH��RI��ODZ����DQG��ULJKW���DQG���MXVWLFH
DGPLQLVWHUHG�ZLWKRXW�VDOH��GHQLDO�RU�GHOD\������
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&RPPRQZHDOWK� Y�� 0F'RQRXJK�� ���� 3D�� ����� ����� ���� $��G� ����� ���

�������

���� 7KH� $FW� RI� 1RYHPEHU� ���� ������ 3�/�� ����� 1R�� ����� �� ��� ��� 3�6�

�������D��UHTXLUHV�WKH�FRURQHU�WR�LQYHVWLJDWH�WKH�IDFWV�DQG�FLUFXPVWDQFHV�RI

GHDWKV��ZKLFK�DSSHDU�WR�KDYH�KDSSHQHG�ZLWKLQ�KLV�RU�KHU�FRXQW\��ZKHQHYHU

VXFK� GHDWKV� DUH� VXGGHQ�� VXVSLFLRXV�� RU� YLROHQW�� RU� IDOO� ZLWKLQ� RWKHU

HQXPHUDWHG�FDWHJRULHV�QRW�UHOHYDQW�KHUH��WR�GHWHUPLQH�ZKHWKHU�DQ�DXWRSV\

RU� LQTXHVW� VKRXOG� EH� FRQGXFWHG�� � ��� 3�6�� �������D��� � 7KH� SXUSRVH� RI� WKH

LQYHVWLJDWLRQ� LV� WR� GHWHUPLQH� WKH� FDXVH� RI� GHDWK� DQG� ZKHWKHU� VXIILFLHQW

UHDVRQ�H[LVWV� IRU� WKH� FRURQHU� WR� EHOLHYH� WKDW� WKH�GHDWK�PD\�KDYH� UHVXOWHG

IURP�WKH�FULPLQDO�DFWV�RU�FULPLQDO�QHJOLJHQFH�RI�DQRWKHU������3�6���������E��

���� ,I�WKH�FRURQHU¶V�DXWRSV\�IDLOV�WR�UHYHDO�WKH�FDXVH�DQG�PDQQHU�RI�GHDWK�

WKH�FRURQHU�PD\�FRQGXFW�DQ�LQTXHVW������3�6���������D����7KH�FRURQHU¶V�GXW\

DW�WKH�LQTXHVW�LV�WR�DVFHUWDLQ�WKH�FDXVH�RI�GHDWK�WR�GHWHUPLQH�ZKHWKHU�DQ\

SHUVRQ�RWKHU�WKDQ�WKH�GHFHDVHG�ZDV�FULPLQDOO\�UHVSRQVLEOH�IRU�WKH�GHDWK�E\

DFW�RU�QHJOHFW��DQG��LI�VR��WR�LGHQWLI\�WKDW�SHUVRQ�DQG�WR�H[DPLQH�DQ\�IXUWKHU

HYLGHQFH�DQG�ZLWQHVVHV� UHJDUGLQJ�WKH�FDXVH�RI�GHDWK�� � ���3�6�� �������E��

7KH� FRURQHU¶V� ILQGLQJV� DUH� PHUHO\� DGYLVRU\� WR� WKRVH� FKDUJHG� ZLWK� WKH

DGPLQLVWUDWLRQ� RI� WKH� FULPLQDO� ODZ�� � &RPPRQZHDOWK� H[� UHO�� &]DNR� Y�

0DURQH\������3D����������������$��G������������������ �0RUHRYHU�� WKHVH

ILQGLQJV�FRQVWLWXWH�RQO\�D�SUHOLPLQDU\�LQYHVWLJDWLRQ��QRW�D�WULDO�RQ�WKH�PHULWV�
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,G���7KHUHIRUH��WKH�FRURQHU¶V�ILQGLQJV�DUH�ELQGLQJ�RQ�QR�RQH�DV�D�MXGJPHQW�

,G�

���� ,Q�6PRXVH�� ZH� KHOG� WKDW� LQ� FDVHV� RI� YLROHQW� RU� VXVSLFLRXV� GHDWK�� D

FRURQHU� PD\� FRQVWLWXWLRQDOO\� DFW� DV� DQ� LVVXLQJ� DXWKRULW\� DQG� FRQGXFW� DQ

LQTXHVW�LQ�OLHX�RI�D�SUHOLPLQDU\�KHDULQJ���6PRXVH������$��G�DW����������$Q

LVVXLQJ�DXWKRULW\�PXVW�KROG�D�GHIHQGDQW�IRU�FRXUW�ZKHQ�WKH�&RPPRQZHDOWK

HVWDEOLVKHV�D�SULPD�IDFLH�FDVH�RI�GHIHQGDQW¶V�JXLOW�DW�D�SUHOLPLQDU\�KHDULQJ�

3D�5�&ULP�3��������7KH�&RPPRQZHDOWK�HVWDEOLVKHV�D�SULPD�IDFLH�FDVH�ZKHQ

LW�SURGXFHV�HYLGHQFH�WKDW��LI�DFFHSWHG�DV�WUXH��ZRXOG�ZDUUDQW�WKH�WULDO�MXGJH

WR�DOORZ� WKH�FDVH� WR�JR�WR�D� MXU\�� �&RPPRQZHDOWK�Y��$OOEHFN�� ����$��G

������������3D��6XSHU����������$W�D�SUHOLPLQDU\�KHDULQJ��WKH�&RPPRQZHDOWK

QHHG� QRW� SURYH� WKH� HOHPHQWV� RI� WKH� FULPH� EH\RQG� D� UHDVRQDEOH� GRXEW�

UDWKHU��WKH�SULPD�IDFLH�VWDQGDUG�UHTXLUHV�HYLGHQFH�RI�WKH�H[LVWHQFH�RI�HDFK

DQG�HYHU\�HOHPHQW�RI�WKH�FULPH�FKDUJHG���,G�

���� 6XPPDUL]LQJ�� QR� YLRODWLRQ� RI� GXH� SURFHVV� UHVXOWV� ZKHQ� D� FRURQHU

FRQGXFWV� D� VWDWXWRULO\�SHUPLVVLEOH� LQTXHVW� WR� GHWHUPLQH� WKH� FDXVH� RI� D

YLROHQW�RU�VXVSLFLRXV�GHDWK�EHFDXVH�WKH�FRURQHU¶V�ILQGLQJV�GR�QRW�FRQVWLWXWH�D

WULDO�RQ�WKH�PHULWV�DQG�DUH�ELQGLQJ�RQ�QR�RQH�DV�D�MXGJPHQW���0DURQH\�����

3D�� DW� ����� ���� $��G� DW� ����� �:KHQ� DFWLQJ� DV� DQ� LVVXLQJ� DXWKRULW\� DW� DQ

LQTXHVW�� WKH� FRURQHU� PHUHO\� GHWHUPLQHV� ZKHWKHU� WKH� &RPPRQZHDOWK

SURGXFHG�HYLGHQFH�WKDW��LI�DFFHSWHG�DV�WUXH��ZRXOG�ZDUUDQW�WKH�WULDO�FRXUW�WR
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DOORZ�WKH�FDVH�WR�JR�WR�D�MXU\���6HH��3D�5�&ULP�3��������$OOEHFN������$��G�DW

�����

���� ,Q�WKLV�FDVH��WKH�FRURQHU�GHWHUPLQHG�WKDW�WKH�&RPPRQZHDOWK�SURGXFHG

HYLGHQFH�WKDW��ZKHQ�DFFHSWHG�DV�WUXH��ZRXOG�ZDUUDQW�WKH�WULDO�FRXUW�WR�DOORZ

WKH�FDVH�WR�JR�WR�D�MXU\���$SSHOODQW�WKHQ�SURFHHGHG�WR�WULDO�E\�MXU\�DQG�ZDV

JLYHQ�D� IXOO�RSSRUWXQLW\� WR�GHIHQG�DJDLQVW� WKH�FKDUJHV�� DV� UHTXLUHG�E\�GXH

SURFHVV�� � 'HDQV�� ���� 3D�� DW� ����� ���� $��G� DW� ���� � 7KH� MXU\� FRQYLFWHG

$SSHOODQW� DIWHU� GHWHUPLQLQJ� WKDW� WKH� &RPPRQZHDOWK� SURYHG� DOO� RI� WKH

HOHPHQWV�RI�WKLUG�GHJUHH�PXUGHU�EH\RQG�D�UHDVRQDEOH�GRXEW��DV�UHTXLUHG�E\

GXH�SURFHVV���0F'RQRXJK������3D��DW����������$��G�DW�������7KXV��WKH�IDFW

WKDW�$SSHOODQW�ZDV�KHOG�IRU� FRXUW�E\�D�FRURQHU� OHJDOO\� DFWLQJ� DV� DQ� LVVXLQJ

DXWKRULW\�DW�DQ�LQTXHVW�UHVXOWV�LQ�QR�GXH�SURFHVV�YLRODWLRQ�EHFDXVH�$SSHOODQW

UHFHLYHG�D�IDLU��FRPSOHWH��DQG�LPSDUWLDO�WULDO�RQ�WKH�PHULWV�EHIRUH�MXGJPHQW

ZDV�HQWHUHG�DJDLQVW�KLP���7KHUHIRUH��$SSHOODQW¶V�FODLP�LV�PHULWOHVV�

���� $SSHOODQW� ILQDOO\� FRPSODLQV� WKDW� WKH� VHQWHQFLQJ� FRXUW� DEXVHG� LWV

GLVFUHWLRQ� E\� LPSRVLQJ� WKH� VWDWXWRU\� PD[LPXP� VHQWHQFH� ZLWKRXW� VWDWLQJ

VXIILFLHQW� UHDVRQV�IRU� VHQWHQFLQJ�DERYH�WKH�JXLGHOLQH� UDQJH�DQG� IRU� UHO\LQJ

RQ� LPSHUPLVVLEOH� DQG� GXSOLFDWLYH� IDFWRUV� DQG� IRFXVLQJ� VROHO\� RQ� WKH

VHULRXVQHVV� RI� $SSHOODQW¶V� FULPH�� � $SSHOODQW� HVVHQWLDOO\� UDLVHV� WKUHH

FKDOOHQJHV� WR� VHQWHQFLQJ�� � ���� WKDW� WKH� WULDO� FRXUW� LPSRVHG� DQ� H[FHVVLYH

VHQWHQFH������WKDW�WKH�WULDO�FRXUW�IDLOHG�WR�VSHFLI\�WKH�UHDVRQV�IRU�LPSRVLWLRQ

RI� D� VHQWHQFH� LQ� H[FHVV� RI� WKH� DJJUDYDWHG� UDQJH�� DQG� ���� WKH� WULDO� FRXUW
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EDVHG�LWV�VHQWHQFH�RQ�LPSHUPLVVLEOH��GXSOLFDWLYH�IDFWRUV�WKDW�IRFXVHG�VROHO\

RQ�WKH�VHULRXVQHVV�RI�WKH�FULPH���7KHVH�FODLPV�DUH�PHULWOHVV�

���� $SSHOODQW¶V�FKDOOHQJHV�WR�VHQWHQFLQJ�DUH�WR�WKH�GLVFUHWLRQDU\�DVSHFWV�RI

VHQWHQFH� UDWKHU� WKDQ� WR� WKH� OHJDOLW\� RI� VHQWHQFH��� � 7KH� ULJKW� WR� DSSHDO� D

GLVFUHWLRQDU\� DVSHFW� RI� VHQWHQFH� LV� QRW� DEVROXWH�� � &RPPRQZHDOWK� Y�

%DU]\N������$��G�����������3D��6XSHU����������5DWKHU��D�SDUW\�ZKR�GHVLUHV

WR�UDLVH�VXFK�PDWWHUV�PXVW�SHWLWLRQ�WKLV�FRXUW� IRU�SHUPLVVLRQ�WR�DSSHDO�DQG

GHPRQVWUDWH� WKDW� WKHUH� LV� D� VXEVWDQWLDO� TXHVWLRQ� WKDW� WKH� VHQWHQFH� LV

LQDSSURSULDWH�� � ��� 3D�&�6�$�� �� �����E���&RPPRQZHDOWK� Y�� 7XODG]LHFNL�

����3D�����������$��G������������&RPPRQZHDOWK�Y��&DSSHOOLQL������$��G

������������3D��6XSHU��������

���� 7KH� GHWHUPLQDWLRQ� RI� ZKHWKHU� D� SDUWLFXODU� LVVXH� FRQVWLWXWHV� D

VXEVWDQWLDO� TXHVWLRQ� DV� WR� WKH� DSSURSULDWHQHVV� RI� VHQWHQFH� PXVW� EH

HYDOXDWHG�RQ�D� FDVH�E\�FDVH�EDVLV�� �%DU]\N�� ���� $��G� DW� ����� � ,W� LV� RQO\

ZKHUH� DQ� DJJULHYHG� SDUW\� FDQ� DUWLFXODWH� FOHDU� UHDVRQV� ZK\� WKH� VHQWHQFH

LPSRVHG�E\�WKH�WULDO�FRXUW�FRPSURPLVHV�WKH�VHQWHQFLQJ�VFKHPH�DV�D�ZKROH

WKDW�ZH�ZLOO�ILQG�D�VXEVWDQWLDO�TXHVWLRQ�DQG�UHYLHZ�WKH�WULDO�FRXUW¶V�GHFLVLRQ�

����������������������������������
���6HH�&RPPRQZHDOWK�Y��1HOVRQ������$��G�����������3D��6XSHU���������DSSHDO�GHQLHG�
���� 3D�� ����� ���� $��G� ����� ������� �UHJDUGLQJ� FODLP� RI� H[FHVVLYHQHVV� RI� VHQWHQFH� DV� D
FKDOOHQJH�WR�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFH���&RPPRQZHDOWK�Y��%UHWHU������$��G����
�3D��6XSHU��������UHJDUGLQJ�FODLP�RI�DEXVH�RI�GLVFUHWLRQ�E\�LPSRVLWLRQ�RI�VHQWHQFH�RXWVLGH
DJJUDYDWHG�JXLGHOLQH�UDQJH�ZLWKRXW�H[SUHVVLRQ�RI�VSHFLILF�UHDVRQV�WR�MXVWLI\�WKH�VHQWHQFH�DV
D�FKDOOHQJH�WR�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFH���&RPPRQZHDOWK�Y��/HZLV������$��G����
�3D�� 6XSHU�� ������� UHYHUVHG� RQ� RWKHU� JURXQGV�� ���� 3D�� ����� ���� $��G� ���� ������
�UHJDUGLQJ� FODLP� WKDW� WULDO� FRXUW� EDVHG� VHQWHQFH� VROHO\� RQ� VHULRXVQHVV� RI� FULPH� DV� D
FKDOOHQJH�WR�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFH��
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,G���:H�ZLOO�JUDQW�DQ�DSSHDO�RQO\�ZKHQ�WKH�DSSHOODQW�DGYDQFHV�D�FRORUDEOH

DUJXPHQW� WKDW� WKH�VHQWHQFLQJ� MXGJH
V� DFWLRQV�ZHUH� HLWKHU�� ���� LQFRQVLVWHQW

ZLWK� D� VSHFLILF� SURYLVLRQ� RI� WKH� 6HQWHQFLQJ� &RGH�� RU� ���� FRQWUDU\� WR� WKH

IXQGDPHQWDO� QRUPV� ZKLFK� XQGHUOLH� WKH� VHQWHQFLQJ� SURFHVV�� �%DU]\N�� ���

$��G�DW������&DSSHOOLQL������$��G�DW������

���� ,Q�IXOILOOLQJ�WKLV�UHTXLUHPHQW��WKH�SDUW\�VHHNLQJ�WR�DSSHDO�PXVW�LQFOXGH

LQ�KLV�RU�KHU�EULHI�D�FRQFLVH�VWDWHPHQW�RI�WKH�UHDVRQV�UHOLHG�XSRQ�LQ�VXSSRUW

RI� WKH� SHWLWLRQ� IRU� DOORZDQFH� RI� DSSHDO�� � 3D�5�$�3��� 5XOH� �����I��� ��

3D�&�6�$��� &RPPRQZHDOWK� Y�� 6DUDQFKDN�� ���� 3D�� ����� ����� ���� $��G

�����������������FHUW��GHQLHG��BB�8�6��BB������6�&W�����������/�(G��G����

�������� �:KHQ� WKH� VWDWHPHQW� FRQWDLQV� LQFDQWDWLRQV� RI� VWDWXWRU\� SURYLVLRQV

DQG�SURQRXQFHPHQWV�RI�FRQFOXVLRQV�RI�ODZ�EXW�IDLOV� WR�DUWLFXODWH�IDFWV�XSRQ

ZKLFK�WKH�FODLP�LV�SUHGLFDWHG��LW�LV�LQDGHTXDWH�WR�UDLVH�D�VXEVWDQWLDO�TXHVWLRQ

VR� DV� WR� SHUPLW� JUDQW� RI� DOORZDQFH� RI� DSSHDO�� � &RPPRQZHDOWK� Y�

7KRPSVRQ������$��G�����������3D��6XSHU��������

���� +HUH�� $SSHOODQW¶V� �����I�� VWDWHPHQW� LV� LQDGHTXDWH� WR� UDLVH� D

VXEVWDQWLDO� TXHVWLRQ� EHFDXVH� LW� FRQVLVWV�ZKROO\� RI� VWDWXWRU\� SURYLVLRQV� DQG

SURQRXQFHPHQWV� RI� FRQFOXVLRQV� RI� ODZ� DQG� IDLOV� HQWLUHO\� WR� DUWLFXODWH� WKH

IDFWXDO�EDVLV�RI�$SSHOODQW¶V�FODLPV���$FFRUGLQJO\��ZH�GHQ\�DOORZDQFH�RI�DSSHDO

IURP�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�$SSHOODQW¶V�VHQWHQFH��

����������������������������������
�� �(YHQ� LI� $SSHOODQW¶V� VWDWHPHQW� FRPSOLHG� ZLWK� �����I��� KLV� FRPSODLQWV� QHYHUWKHOHVV� ODFN
PHULW���$SSHOODQW�ILUVW�FRPSODLQV�WKDW�KLV�VHQWHQFH�ZDV�H[FHVVLYH���$�FODLP�RI�H[FHVVLYHQHVV
RI�VHQWHQFH�IDLOV�WR�UDLVH�D�VXEVWDQWLDO�TXHVWLRQ�IRU�UHYLHZ�ZKHUH��DV�KHUH��WKH�VHQWHQFH� LV
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���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG��DOORZDQFH�RI�DSSHDO�IURP�GLVFUHWLRQDU\

DVSHFWV�RI�VHQWHQFH�GHQLHG�

�������������������������������������������������������������������������������������������������������������
ZLWKLQ� WKH� VWDWXWRU\� OLPLWV�� �&RPPRQZHDOWK� Y��1HOVRQ������$��G������ ���� �3D�� 6XSHU�
�������DSSHDO�GHQLHG������3D�����������$��G�������������

$SSHOODQW�QH[W�FRPSODLQV�WKDW�WKH�VHQWHQFLQJ�FRXUW�IDLOHG�WR�VWDWH�VXIILFLHQW�UHDVRQV
VXSSRUWHG�E\� WKH� UHFRUG� IRU� VHQWHQFLQJ� DERYH� WKH� JXLGHOLQH� UDQJH�� RU�� LQ� WKH� DOWHUQDWLYH�
WKDW�WKH� UHDVRQV�VWDWHG�ZHUH� LPSHUPLVVLEOH�DQG�GXSOLFDWLYH�DV� WKH\� IRFXVHG� VROHO\� RQ� WKH
VHULRXVQHVV�RI�WKH�RIIHQVH���$OWKRXJK�VXFK�FODLPV�UDLVH�VXEVWDQWLDO�TXHVWLRQV�ZKHQ�SURSHUO\
DOOHJHG� �VHH�� &RPPRQZHDOWK� Y�� %UHWHU�� ���� $��G� ���� �3D�� 6XSHU�� ������ �VHQWHQFLQJ
RXWVLGH� WKH� JXLGHOLQHV� ZLWKRXW� DQ� DGHTXDWH� FRQWHPSRUDQHRXV� VWDWHPHQW� RI� UHDVRQV� IRU
GHYLDWLRQ�E\�WULDO�FRXUW�UDLVHV�D�VXEVWDQWLDO�TXHVWLRQ���&RPPRQZHDOWK�Y��/HZLV������$��G
�����3D��6XSHU���������UHYHUVHG�RQ�RWKHU�JURXQGV������3D�����������$��G�������������DQ
DOOHJDWLRQ�WKDW�WKH�WULDO�FRXUW�EDVHG�VHQWHQFH�VROHO\�RQ�WKH�VHULRXVQHVV�RI�WKH�FULPH�UDLVHV�D
VXEVWDQWLDO� TXHVWLRQ��� $SSHOODQW¶V� ERLOHUSODWH� DVVHUWLRQV� ILQG� QR� UHFRUG� VXSSRUW� DQG� DUH�
WKHUHIRUH��PHULWOHVV�

5HJDUGLQJ� $SSHOODQW¶V� WKLUG� FRPSODLQW� KHUH�� ZH� QRWH� WKDW� VHQWHQFLQJ� LV� D� PDWWHU
YHVWHG� LQ� WKH�VRXQG�GLVFUHWLRQ�RI� WKH�VHQWHQFLQJ�FRXUW�DQG�ZLOO�QRW�EH�GLVWXUEHG�DEVHQW�D
PDQLIHVW�DEXVH�RI�GLVFUHWLRQ���&RPPRQZHDOWK�Y��-RKQVRQ������$��G�����������3D��6XSHU�
��������7KH�VHQWHQFLQJ�FRXUW�PD\�GHYLDWH�IURP�WKH�JXLGHOLQHV�DIWHU�SODFLQJ�LWV�UHDVRQV�IRU
GRLQJ�VR�RQ�WKH�UHFRUG���&RPPRQZHDOWK�Y��&DPSLRQ������$��G�������������3D��6XSHU�
������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����� �������� � 7KH� FRXUW� VDWLVILHV� WKLV
UHTXLUHPHQW� ZKHQ� LW� VWDWHV� LWV� UHDVRQV� IRU� VHQWHQFH� RQ� WKH� UHFRUG� DQG� LQ� GHIHQGDQW¶V
SUHVHQFH�� � ,G�� � $OWKRXJK� WKH� JXLGHOLQHV� VSHFLI\� GHILQLWH� UDQJHV� RI� PLQLPXP� VHQWHQFHV�
DGRSWLRQ� RI� WKH� JXLGHOLQHV� ZDV� QRW� LQWHQGHG� WR� SUHFOXGH� MXGLFLDO� GLVFUHWLRQ�
&RPPRQZHDOWK�Y��:ULJKW������$��G�������������3D��6XSHU��������

+HUH��WKH�VHQWHQFLQJ�FRXUW�VWDWHG�RQ�WKH�UHFRUG�DQG�LQ�$SSHOODQW¶V�SUHVHQFH�VHYHUDO
UHDVRQV� IRU� LPSRVLQJ� D� VHQWHQFH� DERYH� WKH� JXLGHOLQHV�� LQFOXGLQJ�� � WKH� YLFWLP� LPSDFW
VWDWHPHQW��WKH�SUHVHQWHQFH�UHSRUW��$SSHOODQW¶V�GLIILFXOW�XSEULQJLQJ�ZHLJKHG�DJDLQVW�KLV�QHHG
WR�DFFHSW�FULPLQDO� UHVSRQVLELOLW\��$SSHOODQW¶V� UHFLGLYLVP��$SSHOODQW¶V� IDLOXUH�WR�EHQHILW� IURP
FRPPXQLW\�EDVHG� VXSHUYLVLRQ�� WKH� OHJLVODWXUH¶V� DPHQGPHQW� RI� WKH� SHQDOW\� VHFWLRQ� RI� WKH
KRPLFLGH�VWDWXWH�WR� LQFUHDVH�VHQWHQFH�IRU�WKLUG�GHJUHH�PXUGHU� IURP���� WR���� WR���� WR���
\HDUV��ZKLFK�ZDV�LQ�HIIHFW�DW�WKH�WLPH�$SSHOODQW�FRPPLWWHG�KLV�FULPH��DQG�WKH�WULDO�HYLGHQFH�
1�7���6HQWHQFLQJ�� ��������� DW������ � 7KH� UHFRUG� UHYHDOV� WKDW� WKH� FRXUW¶V� FRQWHPSRUDQHRXV
VWDWHPHQW�SURYLGHG�DQ�DGHTXDWH�H[SODQDWLRQ�RI�KLV�FRQVLGHUDWLRQ�RI�WKH�JXLGHOLQHV�DQG�ZK\
KH�GHSDUWHG�IURP�WKHP�


