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$SSHOOHHV � 1R������3LWWVEXUJK�����

$SSHDO�IURP�WKH�2UGHU�(QWHUHG�0DUFK���������
HQWHUHG�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�6RPHUVHW�&RXQW\�

&LYLO�'LYLVLRQ��DW�1R������&LYLO�����

%()25(��+8'2&.��-2<&(��DQG�/$//<�*5((1��--�

23,1,21�%<�/$//<�*5((1��-�� )LOHG�0DUFK���������

��� )LUVW�3KLOVRQ�%DQN��%DQN���DSSHDOV�WKH� WULDO� FRXUW¶V�JUDQW�RI� VXPPDU\

MXGJPHQW�HQWHUHG�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�6RPHUVHW�&RXQW\�� �:H

DIILUP�

��� 2Q� 'HFHPEHU� ���� ������ %DQN� ILOHG� D� &RPSODLQW� DJDLQVW� $SSHOOHHV�

+DUWIRUG�)LUH�,QVXUDQFH�&R��W�D�,77�+DUWIRUG���+DUWIRUG���DQG�7KRPDV�/��.HHS

�.HHS��� DOOHJLQJ� WKDW� +DUWIRUG� UHIXVHG� WR� PDNH� SD\PHQW� XQGHU� D� ILGHOLW\

ERQG� WKDW� WKH� %DQN� KDG�PDLQWDLQHG� ZLWK� +DUWIRUG� �%RQG��� � %DQN� FODLPHG

FRYHUDJH�XQGHU�WKH�ERQG�EHFDXVH�RI�WKH�DOOHJHG�PLVFRQGXFW�DQG�IUDXGXOHQW

DFWV�FRPPLWWHG�E\�WKH�%DQN¶V�IRUPHU�HPSOR\HH��.HHS�

��� +DUWIRUG�ILOHG�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW���7KH�WULDO�FRXUW�JUDQWHG

WKH�PRWLRQ�DV�WR�FRXQWV�,�� ,,��DQG�,,,�RI� WKH�FRPSODLQW���7KLV�RUGHU�GLG�QRW
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GLVSRVH� RI� DOO� FODLPV�� KRZHYHU�� WKH� WULDO� FRXUW� FHUWLILHG� WKH� FDVH� IRU

LPPHGLDWH�DSSHDO���7KLV�DSSHDO�IROORZHG�

��� 7KH�WULDO�FRXUW�VHW�IRUWK�WKH�IDFWV�DV�IROORZV�

7KH�WUDQVDFWLRQV�DW�LVVXH�LQYROYHG�WKH�IORRU�SODQ�ILQDQFLQJ
V\VWHP�VHW�XS�EHWZHHQ�>%DQN@�DQG�%HUJPDQ�>7R\RWD��,QF�@���7KH
IDFWV�HVWDEOLVK�WKDW�ZKHQ�%HUJPDQ�ZRXOG�REWDLQ�D�YHKLFOH�IURP�D
ORFDWLRQ�RWKHU�WKDQ�WKH�7R\RWD�PDQXIDFWXUHU��LW�ZRXOG�H[HFXWH�D
GUDIW�RQ�D�]HUR�EDODQFH�FKHFNLQJ�DFFRXQW�LW�KDG�HVWDEOLVKHG�ZLWK
>%DQN@�� � 7KH� GUDIWV� LGHQWLILHG� WKH�PDNH��PRGHO�� \HDU�� DQG� 9,1
QXPEHU�RI�WKH�YHKLFOH�WKDW�%HUJPDQ�ZDV�SXUFKDVLQJ���7KH�GUDIWV
ZRXOG�EH�PDGH�SD\DEOH�WR�%HUJPDQ�DQG�ZRXOG�EH�GHSRVLWHG� LQ
%HUJPDQ
V� EXVLQHVV� DFFRXQW� DW� &HQZHVW� %DQN�� � $� FRS\� RI� WKH
GUDIW�ZDV�DOVR�IRUZDUGHG�WR�>%DQN@��ZKLFK�ZRXOG�WKHQ�SODFH�WKH
QHFHVVDU\� IXQGV� LQWR� %HUJPDQ
V� ]HUR� EDODQFH� DFFRXQW� DQG� WKH
YHKLFOH� ZRXOG� EH� DVVLJQHG� WR� %HUJPDQ
V� IORRU� SODQ� E\� PDNH�
PRGHO��\HDU��DQG�VHULDO�QXPEHU�

$W� VRPH� SRLQW� DIWHU� WKH� IORRU� SODQ
V� LQFHSWLRQ�� � %HUJPDQ
EHJDQ� WR� LQVHUW� QXPEHUV� IRU� HLWKHU� H[LVWLQJ� YHKLFOHV� WKDW� ZHUH
IRXQG�DW�RWKHU�GHDOHUVKLSV�RU�ZKROO\� ILFWLWLRXV�YHKLFOHV�RQ�GUDIWV
GUDZQ� RQ� WKH� ]HUR� EDODQFH� DFFRXQW� LW� KHOG� ZLWK� >%DQN@�� � $V
VWDWHG� DERYH�� WKH� RULJLQDO� GUDIW� ZRXOG� WKHQ� EH� SODFHG� LQ
%HUJPDQ
V� &HQZHVW� EXVLQHVV� DFFRXQW� ZLWK� FRSLHV� EHLQJ
IRUZDUGHG� WR� >%DQN@�� � >%DQN@� ZRXOG� WKHQ� SODFH� WKH� QHFHVVDU\
IXQGV� LQWR� %HUJPDQ
V� ]HUR� EDODQFH� DFFRXQW�� � 7KH� IXQGV� ZRXOG
WKHQ�EH�WUDQVIHUUHG�IURP�>%DQN@�WR�%HUJPDQ
V�&HQZHVW�DFFRXQW�
DQG�>%DQN@�ZRXOG�DGG�WKH��ILFWLWLRXV��YHKLFOH�WR�%HUJPDQ
V�IORRU
SODQ� OLQH�� � %HUJPDQ� ZRXOG� WKHQ� LVVXH� GUDIWV� RQ� LWV� &HQZHVW
DFFRXQW�WR�>%DQN@�WR�SD\�RII�WKH�ILFWLWLRXV�IORRU�SODQQHG�YHKLFOHV�
$V�>+DUWIRUG@�SRLQWV�RXW��WKLV�SD\PHQW�ZDV�QRW�IURP�WKH�VDOH�RI
YHKLFOHV� EXW� UDWKHU� IURP� WKH� IXQGV� WUDQVIHUUHG� IURP�%HUJPDQ
V
]HUR� EDODQFH� DFFRXQW� WR� %HUJPDQ
V� &HQZHVW� DFFRXQW� IRU� D
ILFWLWLRXV� IORRU� SODQQHG� YHKLFOH�� � (VVHQWLDOO\�� >%DQN@� ZDV� EHLQJ
SDLG�ZLWK�LWV�RZQ�PRQH\�

)LQDOO\�� LQ� $XJXVW�� ������ >%DQN@� VKXW� GRZQ� LWV� FRPSXWHU
V\VWHP� IRU� D� IHZ�GD\V� LQ� RUGHU� WR�XSJUDGH� LW�� �7KLV� VKXW� GRZQ
UHVXOWHG�LQ�D�GHOD\�LQ�WKH�FUHGLWLQJ�RI�WKH�]HUR�EDODQFH�DFFRXQW�LQ
VXIILFLHQW�DPRXQWV�WR�FRYHU� WKH�FKHFNV�%HUJPDQ�KDG�ZULWWHQ� WR
FRYHU� WKH� SXUFKDVH� RI� WKH� ILFWLWLRXV� YHKLFOHV�� � :KHQ� >%DQN@
SUHVHQWHG� WKHVH� FKHFNV� WR� &HQZHVW� IRU� SD\PHQW�� &HQZHVW
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LQIRUPHG�>%DQN@� WKDW� WKH�FKHFNV�ZHUH�EHLQJ�GLVKRQRUHG�RQ� WKH
EDVLV� RI� LQVXIILFLHQW� IXQGV�� � 7KHUHDIWHU�� >%DQN@� FRQGXFWHG� DQ
LQYHVWLJDWLRQ�DQG�GLVFRYHUHG�%HUJPDQ
V�VFKHPH�

7ULDO�&RXUW�2SLQLRQ�����������DW�����

��� $IWHU�GLVFRYHULQJ�WKH�VFKHPH��%DQN�FDOOHG�+DUWIRUG�DQG�DGYLVHG�DV�WR

WKH�SRWHQWLDO�ORVV�RI��������������+DUWIRUG�ODWHU�VXEPLWWHG�D�ZULWWHQ�SURRI�RI

ORVV���)RU�RYHU�D�\HDU��+DUWIRUG�QHLWKHU�DGPLWWHG�QRU�GHQLHG�WKH�%DQN¶V�ERQG

FODLP���+DUWIRUG�GHFOLQHG�FRYHUDJH�

��� $SSHOODQW�UDLVHV�IRXU�LVVXHV�

,� :KHWKHU� VXPPDU\� MXGJPHQW� DJDLQVW� >%DQN@� LV� LPSURSHU
VLQFH�WKH������PLOOLRQ�FKHFN�NLWLQJ�ORVV�LV�QRW�D��ORDQ��ORVV
ZLWKLQ�WKH�PHDQLQJ�RI�WKH�ILQDQFLDO�LQVWLWXWLRQ�ERQG"

,,� :KHWKHU� VXPPDU\� MXGJPHQW� DJDLQVW� >%DQN@� LV� LPSURSHU
VLQFH�WKHUH�H[LVWV�VXIILFLHQW�HYLGHQFH�DV�WR�>.HHS¶V@�UHFHLSW
RI�D��������³ILQDQFLDO�EHQHILW´� WR� UDLVH�D�JHQXLQH� LVVXH�RI
PDWHULDO�IDFW"

,,,� :KHWKHU� VXPPDU\� MXGJPHQW� DJDLQVW� >%DQN@� LV
LQDSSURSULDWH�VLQFH�LW�LV�ERWK�XQFRQVFLRQDEOH�DQG�FRQWUDU\
WR� WKH� SDUWLHV¶� LQWHQWLRQV� XQGHU� WKH� ILQDQFLDO� LQVWLWXWLRQ
ERQG�WR�UHTXLUH�>%DQN@�WR�SURYH�DFWXDO�UHFHLSW�RI�D�������
ILQDQFLDO�EHQHILW�JLYHQ�WKH�IDFWV�DQG�FLUFXPVWDQFHV�RI� WKLV
FDVH"

,9� :KHWKHU�VXPPDU\� MXGJPHQW�DJDLQVW�>%DQN@�DV�WR� LWV� EDG
IDLWK�FODLPV�ZDV�LPSURSHU"

%DQN¶V�%ULHI�DW���

��� 6XPPDU\� MXGJPHQW� LV� RQO\� DSSURSULDWH� ZKHQ�� DIWHU� H[DPLQLQJ� WKH

UHFRUG�� WKHUH� LV� QR� JHQXLQH� LVVXH� RI�PDWHULDO� IDFW� DQG� WKH� PRYDQW� FOHDUO\

HVWDEOLVKHV� LWV� HQWLWOHPHQW� DV� D� PDWWHU� RI� ODZ�� � 6NLSZRUWK� Y�� /HDG

,QGXVWULHV� $VVRF��� ���� 3D�� ����� ����� ���� $��G� ����� ���� �������
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0RUHRYHU�� ZKHQ� FRQVLGHULQJ� D� PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� WKH� FRXUW

PXVW�H[DPLQH�WKH�UHFRUG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQPRYLQJ�SDUW\�

DFFHSWLQJ� DV� WUXH� DOO� ZHOO�SOHDGHG� IDFWV� DQG� DOO� LQIHUHQFHV� WR� EH� GUDZQ

WKHUHIURP���.LQJVWRQ�&RDO�&R��Y��)HOWRQ�0LQLQJ�&R���,QF�������$��G�����

���� �3D�� 6XSHU�� ������� � )LQDOO\�� SXUVXDQW� WR� 1DQW\�*OR� Y�� $PHULFDQ

6XUHW\�&R�������3D�����������$��������������VXPPDU\�MXGJPHQW�PD\�QRW

EH� HQWHUHG� ZKHUH� WKH� PRYLQJ� SDUW\� UHOLHV� H[FOXVLYHO\� RQ� RUDO� WHVWLPRQ\�

HLWKHU�WKURXJK�WHVWLPRQLDO�DIILGDYLWV�RU�GHSRVLWLRQ�WHVWLPRQ\��WR�HVWDEOLVK�WKH

DEVHQFH�RI�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�H[FHSW�ZKHUH�WKH�PRYLQJ�SDUW\

VXSSRUWV� WKH� PRWLRQ� E\� XVLQJ� DGPLVVLRQV� RI� WKH� RSSRVLQJ� SDUW\� RU� WKH

RSSRVLQJ�SDUW\¶V�RZQ�ZLWQHVV���3RUWHUILHOG�Y��7UXVWHHV�RI�WKH�+RVSLWDO�RI

WKH�8QLYHUVLW\�RI�3HQQV\OYDQLD������$��G��������������3D��6XSHU��������

��� %DQN� ILUVW� DJXHV� WKDW� VXPPDU\� MXGJPHQW�ZDV� LPSURSHU� EHFDXVH� WKH

�����PLOOLRQ�FKHFN±NLWLQJ�ORVV�LV�QRW�D�³ORDQ´�ORVV�ZLWKLQ�WKH�PHDQLQJ�RI�WKH

%RQG�� � ,Q� HVVHQFH�� %DQN� DUJXHV� WKDW� D� ORVV� VXIIHUHG� DV� D� UHVXOW� RI� WKH

VXEPLVVLRQ��DQG�SD\PHQW�E\�FKHFN��RI�IUDXGXOHQW�IORRU�SODQ�GUDIWV��LV�QRW�³D

ORDQ´� XQGHU� WKH� %RQG�� � )XUWKHU�� HYHQ� LI� WKH� LQLWLDO� ����� PLOOLRQ�� ORVV� LV

����������������������������������

��6SHFLILFDOO\��%DQN�FODLPV�WKDW�LW�KDV�VXVWDLQHG�DQ�RYHU������PLOOLRQ�ORVV�DV�IROORZV�������D
FKHFN�NLWLQJ� ORVV� LQ� WKH� DPRXQW� RI� ��������������� DQG�� ���� D� IORRU� SODQ� ORDQ� ORVV� LQ� WKH
DSSUR[LPDWH� DPRXQW� RI���������������� RI�ZKLFK� DERXW������PLOOLRQ� ZDV� VHFXUHG� WKURXJK
ILFWLWLRXV�DXWRPRELOHV���3ODLQWLII¶V�5HVSRQVHV�WR�'HIHQGDQW¶V�6HFRQG�6HW�RI�,QWHUURJDWRULHV�DW
��������)ROORZLQJ�PLWLJDWLRQ�HIIRUWV�� WKH�XQSDLG�SRUWLRQ�RI�WKH� WRWDO�ZDV�RYHU������PLOOLRQ
DQG�LV�WKH�DPRXQW�FODLPHG�XQGHU�WKH�%RQG�� �5LGHU�WR�%RQG��HIIHFWLYH����������DW����1�7��
����������DW��������3ODLQWLII¶V�5HVSRQVH� WR�'HIHQGDQW¶V�,QWHUURJDWRULHV�DW�������3DUW��� RI
$SSHQGL[� LQ� 6XSSRUW� RI� 5HVSRQVH� DQG� /HJDO� 0HPRUDQGXP� LQ� 2SSRVLWLRQ� WR� 'HIHQGDQW¶V
0RWLRQ�IRU�6XPPDU\�-XGJPHQW�DW�����
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GHHPHG�WR�KDYH�UHVXOWHG�³GLUHFWO\�RU�LQGLUHFWO\�IURP�ORDQV�´�%RQG�FRYHUDJH

VWLOO�H[LVWHG�VLQFH�WKH������PLOOLRQ�ORVV�GLG�QRW�UHVXOW�IURP�D�³ORDQ´�EXW�IURP

WKH�DGYDQFHPHQW�RI�FUHGLW�RQ�D�ZRUWKOHVV�FKHFN���%DQN¶V�%ULHI�DW��������

��� 7KH�UHFRUG�UHIOHFWV�WKDW�WKH�%RQG�FRQWDLQV�VL[�LQVXULQJ�DJUHHPHQWV��WKH

ILUVW�RI�ZKLFK�SURYLGHV�IRU�ILGHOLW\�FRYHUDJH���,QVXULQJ�$JUHHPHQW��$���([KLELW

��DWWDFKHG�WR�%ULHI�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�� � ,QVXULQJ

$JUHHPHQW��$��VWDWHV�WKDW�$SSHOOHH�DJUHHV�WR�LQGHPQLI\�%DQN�IRU�

>O@RVV� UHVXOWLQJ� GLUHFWO\� IURP� WKH� GLVKRQHVW� RU� IUDXGXOHQW
DFWV�FRPPLWWHG�E\�DQ�(PSOR\HH�DFWLQJ�DORQH�RU�LQ�FROOXVLRQ
ZLWK�RWKHUV�

6XFK� GLVKRQHVW� RU� IUDXGXOHQW� DFWV� PXVW� EH
FRPPLWWHG�E\�WKH�(PSOR\HH�ZLWK�WKH�PDQLIHVW�LQWHQW�

�D� WR�FDXVH�WKH�,QVXUHG�WR�VXVWDLQ�VXFK�ORVV��DQG

�E� WR� REWDLQ� ILQDQFLDO� EHQHILW� IRU� WKH� (PSOR\HH� RU
DQRWKHU�SHUVRQ�RU�HQWLW\�

+RZHYHU��LI�VRPH�RU�DOO�RI� WKH�,QVXUHG¶V� ORVV�UHVXOWV
GLUHFWO\�RU�LQGLUHFWO\�IURP�/RDQV��WKDW�SRUWLRQ�RI�WKH�ORVV�LV
QRW�FRYHUHG�XQOHVV�WKH�(PSOR\HH�ZDV�LQ�FROOXVLRQ�ZLWK�RQH
RU� PRUH� RI� WKH� SDUWLHV� WR� WKH� WUDQVDFWLRQV� DQG� KDV
UHFHLYHG��LQ�FRQQHFWLRQ�WKHUHZLWK��D�ILQDQFLDO�EHQHILW�ZLWK�D
YDOXH�RI�DW�OHDVW��������

$V� XVHG� WKURXJKRXW� WKLV� ,QVXULQJ� $JUHHPHQW�
ILQDQFLDO� EHQHILW� GRHV� QRW� LQFOXGH� DQ\� HPSOR\HH� EHQHILWV
HDUQHG� LQ� WKH� QRUPDO� FRXUVH� RI� HPSOR\PHQW�� LQFOXGLQJ
VDODULHV��FRPPLVVLRQV��IHHV��ERQXVHV��SURPRWLRQV��DZDUGV�
SURILW�VKDULQJ�RU�SHQVLRQV�

,G�

���� %DQN�FRQWHQGV�WKDW�LWV�ORVVHV�RFFXUUHG�DV�D�UHVXOW�RI�.HHS¶V�IUDXGXOHQW

DFWLRQV��L�H���³FKHFN�NLWLQJ�VFKHPH´� LQ�ZKLFK�ERWK�.HHS�DQG�%HUJPDQ�ZHUH
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LQYROYHG�� � $SSHOOHHV� FKDUDFWHUL]H� %DQN¶V� ORVVHV� DV� ORDQ� ORVVHV� IRU� ZKLFK

FRYHUDJH� LV� H[FOXGHG�� � 7KHUHIRUH�� WKH� ILUVW� LVVXH� LV�ZKHWKHU� WKH� WULDO� FRXUW

HUUHG�LQ�FRQFOXGLQJ�WKDW�WKH�%DQN¶V�ORVVHV�RFFXUUHG�DV�D�UHVXOW�RI�D�ORDQ�

���� ,W� DSSHDUV� WKDW� QR� FRXUW� LQ� 3HQQV\OYDQLD� KDV� DGGUHVVHG� WKLV� SUHFLVH

LVVXH�� � %DQN� GLUHFWV� XV� WR�� DPRQJ� RWKHU� FDVHV�� 3HRSOHV� 6WDWH� %DQN� Y�

$PHULFDQ� &DVXDOW\� &R�� RI� 5HDGLQJ� 3HQQV\OYDQLD�� ���� )�6XSS�� ����

�(�'��0LFK����������,Q�3HRSOH¶V�6WDWH�%DQN��DQ�HPSOR\HH�FUHDWHG�RYHU����

IDOVH�ORDQ�DFFRXQWV�E\�ILOOLQJ�RXW�ORDQ�DSSOLFDWLRQV�LQ�WKH�QDPHV�RI�XQNQRZQ

RU� XQVXVSHFWLQJ� LQGLYLGXDOV�� � ,G�� DW� ������ � :LWK� WKH� SURFHHGV� IURP� QHZ�

IUDXGXOHQW� ORDQV�� KH� ZRXOG�PDNH� SD\PHQWV� RQ� SUHYLRXV� ORDQV�� � ,G�� � 7KH

EDQN� ILQDOO\� GLVFRYHUHG� WKH� IUDXG� DIWHU� WKH� HPSOR\HH� KDG� HPEH]]OHG� RYHU

�������������,G���7KH�EDQN�PDGH�D�FODLP�XQGHU�D�ILGHOLW\�ERQG�DV�D�UHVXOW�RI

WKH�HPSOR\HH¶V� IUDXGXOHQW�DFWLYLW\�DQG�WKH�LQVXUDQFH�FRPSDQ\�ILOHG�VXLW� IRU

EUHDFK� RI� DQ� LQVXUDQFH� FRQWUDFW�� ,G�� 7KH� WULDO� FRXUW� GHQLHG� WKH� LQVXUHU¶V

VXPPDU\�MXGJPHQW�PRWLRQ�VWDWLQJ�WKDW�WKH�ORVV�ZDV�QRW�FOHDUO\�WKH�UHVXOW�RI

D�EDG�ORDQ���,G��DW��������7KH�FRXUW�UHDVRQHG�WKDW�VLQFH�WKH�ERQG�UHTXLUHG

WKDW�WKH�H[WHQVLRQ�RI�FUHGLW�KDG�WR�EH�PDGH�DW�WKH�UHTXHVW�RI�D�FXVWRPHU�DQG

VLQFH�WKH�ORDQV�ZHUH�QRW�PDGH�DW�WKH�UHTXHVW�RI�D�FXVWRPHU��WKH\�ZHUH�QRW

H[FOXGHG� IURP� FRYHUDJH�� � ,G�� DW� ������ +HUH�� 3HRSOHV� 6WDWH� %DQN� LV

GLVWLQJXLVKHG�RQ�LWV�IDFWV�EHFDXVH�WKH�H[WHQVLRQ�RI�FUHGLW�ZDV�DW�WKH�UHTXHVW

RI�DQ�DFWXDO�FXVWRPHU�
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���� %DQN�QH[W�DUJXHV�WKDW�)LUVW�1DWLRQDO�%DQN�DQG�7UXVW�&RPSDQ\�Y�

&RQWLQHQWDO�,QVXUDQFH�&R�������)��G������WK�&LU���������FHUW��GHQLHG����

6�&W������������8�6����������/�(G���G�������������LV�LQVWUXFWLYH���7KHUH��WKH

EDQN�VRXJKW�WR�UHFRYHU�IURP�WKH�LQVXUHU��&RQWLQHQWDO���RQ�D�ORVV�LW�VXIIHUHG

DV�D�UHVXOW�RI�D�EXVLQHVV�UHODWLRQVKLS�ZLWK�DQ�DXWRPRELOH�GHDOHUVKLS���,G��DW

�������7KH�EDQN�DQG�DQ�DXWRPRELOH�GHDOHUVKLS�KDG�DQ�DUUDQJHPHQW�ZKHUHLQ

WKH�GHDOHUVKLS�ZRXOG�IORRU�SODQ�WKH�SXUFKDVH�RI�QHZ�FDUV�WKURXJK�WKH�EDQN

E\�ERUURZLQJ�PRQH\�WR�SD\�WKH�PDQXIDFWXUHU��)RUG�0RWRU�&RPSDQ\��)RUG��

H[HFXWLQJ�SURPLVVRU\�QRWHV�LQ�IDYRU�RI�WKH�EDQN�DQG�SOHGJLQJ�WKH�DFTXLUHG

FDUV� DV� VHFXULW\� IRU� WKH�QRWHV�� � ,G�� DW� ��� � 7KH� EDQN� GHSRVLWHG� WKH� ORDQHG

DPRXQW�LQWR�WKH�GHDOHUVKLS�FKHFNLQJ�DFFRXQW�DW�WKH�EDQN���,G���)RUG�UHTXLUHG

D�FDVKLHU¶V�FKHFN�DW�WKH�WLPH�RI�WKH�GHOLYHU\�RI�WKH�FDUV�� �,G���%HFDXVH�WKH

GHDOHUVKLS� ZDV� VRPH� GLVWDQFH� IURP� WKH� EDQN�� WKH� EDQN� DXWKRUL]HG� WKH

RSHQLQJ� RI� D� FKHFNLQJ� DFFRXQW� LQ� WKH� GHDOHUVKLS¶V� WRZQ� WR� IDFLOLWDWH� WKH

REWDLQLQJ�RI�WLPHO\�FDVKLHU¶V�FKHFNV�� �,G�� �7KHVH�ORFDO�EDQN�FKHFNV�ZHUH�WR

LGHQWLI\�� E\� VHULDO� QXPEHU�� WKH� YHKLFOHV� IRU� ZKLFK� WKH� FDVKLHU¶V� FKHFN� ZDV

EHLQJ�JLYHQ���,G���:KHQ�SUHVHQWHG�ZLWK�VXFK�D�FKHFN��WKH�ORFDO�EDQN�ZRXOG

JLYH�WKH�GHDOHUVKLS�D�FDVKLHU¶V�FKHFN�LQ�WKH�DPRXQW�RI� WKH�GHSRVLW�DQG� WKH

RULJLQDO�EDQN�JXDUDQWHHG�SD\PHQW���,G�

���� 6RRQ�DIWHU�WKLV�EHJDQ��WKH�GHDOHUVKLS�EHJDQ�GHSRVLWLQJ�FKHFNV�DW� WKH

ORFDO� EDQN�GUDZQ�RQ� WKH� RULJLQDO� EDQN�EHDULQJ� ILFWLWLRXV� )RUG� YHKLFOH� VHULDO

QXPEHUV���,G���1R�FDVKLHU¶V�FKHFN�ZRXOG�EH�JLYHQ�LQ�UHWXUQ�IRU�WKLV�GHSRVLW�
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DQG� WKH� ORFDO� EDQN� ZRXOG� DOORZ� WKH� GHDOHUVKLS� WR� GUDZ� RQ� WKH� GHSRVLWHG

DPRXQW�LPPHGLDWHO\���,G��DW������7R�FRYHU�WKHVH�ZLWKGUDZDOV��WKH�GHDOHUVKLS

ZRXOG�VLPXOWDQHRXVO\�GHSRVLW�D� OLNH�DPRXQW� LQWR� LWV�DFFRXQW�DW� WKH�RULJLQDO

EDQN�LQ�WKH�IRUP�RI�FKHFNV�GUDZQ�RQ�LWV�DFFRXQW�DW�WKH�ORFDO�EDQN���,G���/LNH

WKH� ORFDO� EDQN�� WKH� RULJLQDO� EDQN� ZRXOG� DOVR� DOORZ� WKH� GHDOHUVKLS� WR

LPPHGLDWHO\� GUDZ� XSRQ� WKHVH� GHSRVLWV�� � ,G�� � $IWHU� WKH� RULJLQDO� EDQN

GLVFRYHUHG� WKH� VFKHPH�� LW� FRQWDFWHG� WKH� GHDOHUVKLS� ZKLFK� GHQLHG� DQ\

ZURQJGRLQJ�� � ,G�� � 7KH� EDQN� EHOLHYHG� LW� ZDV� REOLJDWHG� WR� FRYHU� WKH

GHDOHUVKLS¶V� RYHUGUDIWV� WR� WKH� ORFDO� EDQN� DQG� GLG� VR�� � ,G�� DW� ���� � 7KH

GHDOHUVKLS� GLG�QRW� UHSD\� WKH� ORDQ�DQG� ODWHU�ZHQW� RXW� RI� EXVLQHVV�� DQG� WKH

RULJLQDO�EDQN�DWWHPSWHG�WR�UHFRYHU�LWV�ORVVHV�WKURXJK�D�EODQNHW�ERQG�LVVXHG

E\�&RQWLQHQWDO���,G���7KH�WULDO�FRXUW�KHOG�WKDW�VLQFH�WKH�ORVV�ZDV�WKH�UHVXOW�RI

D�FKHFN�NLWH��&RQWLQHQWDO�ZDV�OLDEOH�WR�WKH�EDQN�IRU�LWV�ORVV���,G��DW����

���� 7KH�&RXUW�RI�$SSHDOV�GLVDJUHHG�DQG�KHOG�WKDW�WKH�ORVV�ZDV�WKH�UHVXOW�RI

D�ORDQ���,G��DW������7KH�&RXUW�REVHUYHG�WKDW�DIWHU�)LUVW�1DWLRQDO�ZDV�DOHUWHG

WR� WKH� VFKHPH� DQG� UHFHLYHG� DQ� H[SODQDWLRQ�� LW� LPPHGLDWHO\� ORDQHG� WKH

GHDOHUVKLS� D� VXP� RI� PRQH\� DQG� FUHGLWHG� LWV� FKHFNLQJ� DFFRXQW� IRU� WKDW

DPRXQW���,G���7KXV��WKH�RULJLQDO�EDQN¶V�ORVV�ZDV�GXH�QRW�WR�D�FKHFN�NLWH�EXW

WR�WKH�GHDOHUVKLS¶V�GHIDXOW�RQ�WKH�ILQDO�ORDQ���,G��DW�������

���� %DQN�DOVR�DGGUHVVHV�&DOFDVLHX�0DULQH�1DWLRQDO�%DQN�Y��$PHULFDQ

(PSOR\HUV¶�,QVXUDQFH�&R�������)��G�������������� ,Q�&DOFDVLHX�0DULQH�

WKH�EDQN�VRXJKW�WR�UHFRYHU�IURP�WKH�LQVXUHU�XQGHU�LWV�EDQNHUV¶�EODQNHW�ERQG
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IRU�D� ORVV� LW�KDG� LQFXUUHG�WKURXJK� LWV�EXVLQHVV� UHODWLRQVKLS�ZLWK�D� ULFH�PLOO�

,G���DW����������:KHQ�WKH�ULFH�PLOO�ZRXOG�GHSRVLW�D�GUDIW�IURP�D�SXUFKDVHU�

WKH�EDQN�ZRXOG�LPPHGLDWHO\�FUHGLW�WKH�PLOO¶V�DFFRXQW�IRU�WKH�DPRXQW�RI�WKH

GUDIW�EHIRUH�DFFHSWDQFH�E\�WKDW�VDPH�SXUFKDVHU���,G��DW�������+RZHYHU��LI�D

ULFH� VKLSPHQW�ZDV� GDPDJHG�� WKH� SXUFKDVHU�ZRXOG� QRW� DOZD\V� KRQRU� WKHVH

GUDIWV�ZKHQ�SUHVHQWHG�IRU�FROOHFWLRQ��FDXVLQJ�WKH�EDQN�WR�VXVWDLQ�D�ORVV���,G�

:KHQ�IDFHG�ZLWK�WKHVH�ORVVHV��WKH�EDQN�FODLPHG�WKDW�LW�KDG�EHHQ�WKH�YLFWLP

RI�D�FKHFN�NLWLQJ�VFKHPH��KRZHYHU��WKH�LQVXUHU�GHQLHG�OLDELOLW\��DUJXLQJ�WKDW

WKH�H[WHQVLRQV�RI�FUHGLW�WR�WKH�ULFH�PLOO�FRQVWLWXWHG�³ORDQV´�IRU�WKH�SXUSRVHV

RI�WKH�ERQG�H[FOXVLRQ���,G��DW�����

���� 7KH�&RXUW�RI�$SSHDOV�UXOHG�WKDW�WKH�H[WHQVLRQV�RI�FUHGLW�ZHUH�ORDQV�DQG

QRW� ³FKHFN�NLWHV´�EHFDXVH�� ����� WKH�EDQN�DGYDQFHG� WKH�PRQH\� WR� WKH� ULFH

PLOO�XSRQ�LPPHGLDWH�GHSRVLW�RI�WKH�GUDIWV������WKH�EDQN�FKDUJHG�LQWHUHVW�RQ

WKH�DGYDQFHV��DQG�����LQ�VRPH�FDVHV�SURPLVVRU\�QRWHV�ZHUH�WDNHQ�ZLWK�WKH

GUDIWV�� � ,G�� DW� �������� � )LQDOO\�� WKH� &RXUW� QRWHG� WKDW� WKH� EDQN� NQHZ� WKH

FRQVLGHUDEOH�ULVN�LQYROYHG�DQG�WKDW�LW�³WRRN�VXFK�ULVNV�LQ�WKH�KRSH�RI�PDNLQJ

D�SURILW�RQ�WKH�LQWHUHVW�RU�LQ�REWDLQLQJ�RWKHU�EXVLQHVV�DGYDQWDJHV´�EXW��WKH

³LQVXUHUV� �� �� ��GLG�QRW�WDNH�WKRVH�ULVNV�DQG�DUH�QRW�WR�EH�KHOG�DFFRXQWDEOH

ZKHQ�WKH�ULVNV�KDYH�WXUQHG�EDG>�@´��,G��DW�����

���� :H�WXUQ�QRZ�WR�WKH�%DQN¶V�FDVH���$V�WKH�DERYH�UHIOHFWV��D�FULWLFDO�IDFWRU

LQ� HDFK� RI� WKH� DERYH� FDVHV� LV� WKH� LQYROYHPHQW� RI� WKH� %DQN� LQ� D� OHQGLQJ

FDSDFLW\�� 7KH� UHFRUG� KHUH� VXSSRUWV� D� FRQFOXVLRQ� WKDW� WKH� %DQN¶V� DFWLRQV
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LQYROYHG�WKH�H[WHQVLRQ�RI�FUHGLW�WR�DQ�H[LVWLQJ�FXVWRPHU���7KH�UHFRUG�UHIOHFWV

WKDW�� WKH� ,QVXULQJ� $JUHHPHQWV� EHWZHHQ� WKH� %DQN� DQG� $SSHOOHHV� UHIHUV� WR

WKH�IORRU�SODQ�ILQDQFLQJ�V\VWHP�DV�³ORDQV´��%DQN�KHOG�D�VHFXULW\�LQWHUHVW�LQ

HDFK�YHKLFOH�LQ�WKH�%HUJPDQ�IORRU�SODQ���DQG�%DQN�XQFRQGLWLRQDOO\�H[SHFWHG

WKHVH� DGYDQFHV� WR� EH� SDLG� LQ� IXOO� DW� VRPH� IXWXUH� WLPH�� � 7KXV�� WKH

WUDQVDFWLRQV� EHWZHHQ� %DQN� DQG� %HUJPDQ� ZHUH� ³ORDQV´� DQG�� WKHUHIRUH�

H[FOXGHG�IURP�%DQN¶V�%RQG�FRYHUDJH�

���� :KLOH� %DQN� XUJHV� XV� WR� FKDUDFWHUL]H� WKH� VFKHPH� DV� DQ� ³HODERUDWH

FKHFN�NLWLQJ� VFKHPH�´� %DQN¶V� %ULHI� DW� ���� DQG� ZKLOH�PDQ\� DVSHFWV� RI� WKH

%HUJPDQ�VFKHPH�DSSHDU�WR�PLPLF�D�FKHFN�NLWLQJ�VFKHPH��%DQN�LV�UHPLQGHG

WKDW�WKH�WUDQVDFWLRQV�LQ�TXHVWLRQ�DUH��DW�WKHLU�YHU\�FRUH��ORDQV���%DQN¶V�FODLP

IDLOV�

���� %DQN�QH[W�DUJXHV�WKDW�.HHS�UHFHLYHG�D�ILQDQFLDO�EHQHILW�ZLWK�D�YDOXH�RI

DW�OHDVW�����������IURP�%HUJPDQ���$V�VWDWHG�SUHYLRXVO\��,QVXULQJ�$JUHHPHQW

�$��FRQWDLQV�WKH�IROORZLQJ�SURYLVLRQ�

LI� VRPH�RU� DOO� RI� WKH� ,QVXUHG¶V� ORVV� UHVXOWV� GLUHFWO\� RU� LQGLUHFWO\
IURP� /RDQV�� WKDW� SRUWLRQ� RI� WKH� ORVV� LV� QRW� FRYHUHG� XQOHVV� WKH
(PSOR\HH�ZDV�LQ�FROOXVLRQ�ZLWK�RQH�RU�PRUH�RI�WKH�SDUWLHV�WR�WKH
WUDQVDFWLRQV� DQG� KDV� UHFHLYHG�� LQ� FRQQHFWLRQ� WKHUHZLWK�� D
ILQDQFLDO�EHQHILW�ZLWK�D�YDOXH�RI�DW�OHDVW��������

,G�

���� 8QGHU�3D�5�&�3��������������VXPPDU\�MXGJPHQW�LV�ZDUUDQWHG�

����������������������������������

��6HH�WKH�7UXVW�5HFHLSWV�JLYLQJ�WKH�%DQN�D�VHFXULW\�LQWHUHVW���'HIHQGDQW¶V�%ULHI�LQ�6XSSRUW�RI
0RWLRQ�IRU�6XPPDU\�-XGJPHQW��([KLELW���
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>,@I�� DIWHU� WKH� FRPSOHWLRQ� RI� GLVFRYHU\� UHOHYDQW� WR� WKH� PRWLRQ�
LQFOXGLQJ�WKH�SURGXFWLRQ�RI�H[SHUW�UHSRUWV��DQ�DGYHUVH�SDUW\�ZKR
ZLOO� EHDU� WKH� EXUGHQ� RI� SURRI� DW� WULDO� KDV� IDLOHG� WR� SURGXFH
HYLGHQFH� RI� IDFWV� HVVHQWLDO� WR� WKH� FDXVH� RI� DFWLRQ� RU� GHIHQVH
ZKLFK�LQ�D�MXU\�WULDO�ZRXOG�UHTXLUH�WKH�LVVXHV�WR�EH�VXEPLWWHG�WR�D
MXU\�

3D�5�&�3��������������7KH�1RWH�IROORZLQJ�5XOH��������H[SODLQV�WKDW�

>X@QGHU� VXESDUDJUDSK� ����� WKH� UHFRUG� FRQWDLQV� LQVXIILFLHQW
HYLGHQFH�RI� IDFWV� WR�PDNH�RXW� D� SULPD� IDFLH� FDXVH�RI� DFWLRQ� RU
GHIHQVH��DQG��WKHUHIRUH��WKHUH�LV�QR�LVVXH�WR�EH�VXEPLWWHG�WR�WKH
MXU\�� �� �� ��7R�GHIHDW� WKLV�PRWLRQ�� WKH� DGYHUVH�SDUW\�PXVW� FRPH
IRUWK�ZLWK� HYLGHQFH� VKRZLQJ� WKH� H[LVWHQFH� RI� IDFWV� HVVHQWLDO� WR
WKH�FDXVH�RI�DFWLRQ�RU�GHIHQVH�

3D�5�&�3�������������1RWH�

���� %DQN� DUJXHV� WKDW� .HHS¶V� UHFHLSW� RI� D� PLQLPXP� ���������� ILQDQFLDO

EHQHILW�LV�HYLGHQFHG�LQ�WKH�IROORZLQJ�ZD\V�������.HHS¶V�UHFHLSW�RI�D�IRXU�GRRU

7R\RWD�&DPU\�VHGDQ�IURP�%HUJPDQ�DW�D�ORZ�UHQWDO�UDWH������.HHS¶V�SXUFKDVH

RI� ���� VKDUHV� RI� 1DWLRQDO� %DQN� RI� :HVWHUQ� 3HQQV\OYDQLD� �³1%:3´�� VWRFN

EHIRUH�WKH�PHUJHU�ZLWK�%DQN������.HHS¶V�UHFHLSW�RI�LQ�H[FHVV�RI�������VKDUHV

RI�3ODLQWLII¶V�VWRFN�WKURXJK�DQ�HPSOR\HH�VWRFN�RSWLRQ�SODQ��(623�������.HHS¶V

UHFHLSW�RI�YDULRXV�VDODU\�LQFUHDVHV�DQG�ERQXVHV�IURP�%DQN��DQG��ILQDOO\����

.HHS¶V�H[WUDYDJDQW�OLIHVW\OH��LQFOXGLQJ�WKH�SXUFKDVH�RI�H[SHQVLYH�ERDWV��FDUV

DQG�KRXVHV���$SSHOOHHV�DUJXH�WKDW�%DQN�IDLOHG�WR�VXEPLW�HYLGHQFH�LQGLFDWLQJ

WKDW�.HHS� UHFHLYHG�D� ILQDQFLDO� EHQHILW� RI� DW� OHDVW� ���������� UHVSHFWLQJ� WKH

%HUJPDQ�VFKHPH�

���� )ROORZLQJ�D�UHYLHZ�RI�WKH�UHFRUG��WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�FRQFOXGLQJ

WKDW�%DQN�IDLOHG�WR�GHPRQVWUDWH�WKDW�.HHS�UHFHLYHG�D�ILQDQFLDO�EHQHILW���%DQN
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ILUVW�DUJXHV�WKDW�.HHS¶V�UHFHLSW�RI�D�QHZ�IRXU�GRRU�7R\RWD�&DPU\�VHGDQ�IURP

%HUJPDQ� DW� D� YHU\� ORZ� UHQWDO� UDWH� FRQVWLWXWHV� HYLGHQFH� RI� KLV� ³ILQDQFLDO

EHQHILW�´��%DQN�DVVHUWV�WKDW�.HHS�ZDV�DEOH�WR�REWDLQ�WKH�&DPU\�EHFDXVH�KH

DQG� %HUJPDQ� ZRUNHG� RXW� D� GHDO�ZKHUHLQ� .HHS� WUDGHG� LQ� D� ³QRQ�H[LVWHQW´

'RGJH�2PQL� LQ�H[FKDQJH�IRU� WKH� ORZHU� UDWH�� �+RZHYHU�� WKH� UHFRUG� UHIOHFWV

WKDW�.HHS�GLG�SRVVHVV�D������'RGJH�2PQL�DQG�WKDW�KH�WUDGHG�LW�LQ�ZKHQ�KH

OHDVHG� WKH�&DPU\� IURP�%HUJPDQ�� � 7KHUHIRUH�� EHFDXVH�.HHS¶V�'RGJH�2PQL

GLG��LQ�IDFW��H[LVW��WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�FRQFOXGLQJ�WKDW�WKH�FODLP�WKDW

³QRQ�H[LVWHQW´�YHKLFOH�LV�HYLGHQFH�RI�.HHS¶V�ILQDQFLDO�EHQHILW�LV�ZLWKRXW�PHULW�

���� %DQN� DOVR� DUJXHV� WKDW� HYLGHQFH� RI� ILQDQFLDO� EHQHILW� LV� UHIOHFWHG� E\

.HHS¶V�SXUFKDVH�RI�����VKDUHV�RI�1%:3�VWRFN�SULRU�WR�WKH�PHUJHU�EHWZHHQ

1%:3�DQG�%DQN���7KH�UHFRUG��KRZHYHU��UHIOHFWV�WKDW�WKH�H[SOLFLW�WHUPV�RI�WKH

%RQG�LQGLFDWH�WKDW�DSSUHFLDWLRQ�RI�WKH�1%:3�VWRFN�LV�QRW�VXIILFLHQW�WR�VKRZ

UHFHLSW�RI�D�ILQDQFLDO�EHQHILW���)XUWKHU��XQUHDOL]HG�JDLQ�RQ�D�VWRFN�SXUFKDVH

DQG� VDOH� GRHV� QRW� FRQVWLWXWH� D� ILQDQFLDO� EHQHILW�� � )LUVW� 'DNRWD� 1DWLRQDO

%DQN�Y��6W��3DXO�)LUH�	�0DULQH�,QVXUDQFH�&RPSDQ\����)��G�������WK�&LU�

��������7KHUH��WKH�FRXUW�UXOHG�WKDW�ZKHUH�D�3UHVLGHQW�DUUDQJHG�IRU�D�ORDQ�WR

EH� PDGH� WR� D� FRPSDQ\� LQ� ZKLFK� KH� RZQHG� VWRFN�� WKH� FRPSDQ\� ODWHU

GHIDXOWHG�RQ�WKLV�ORDQ�DQG�WKH�3UHVLGHQW�VROG�KLV�VWRFN�IRU�WKH�VDPH�SULFH�KH

KDG�RULJLQDOO\�SDLG�IRU�LW��QR�ILQDQFLDO�EHQHILW�RFFXUUHG�HYHQ�WKRXJK�WKH�VWRFN

KDG�DSSUHFLDWHG�ZKLOH�KH�RZQHG�LW���,G����+HUH��WKH�UHFRUG�UHIOHFWV�WKDW�.HHS
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UHDOL]HG�QR�DFWXDO�JDLQ�DQG�� IXUWKHU�� WKDW�.HHS¶V�VWRFN�DFWXDOO\�GHSUHFLDWHG

DIWHU�WKH�EDQN�PHUJHU���7KLV�FODLP�ODFNV�PHULW�

���� %DQN�QH[W�DUJXHV�WKDW�HYLGHQFH�RI�.HHS¶V�ILQDQFLDO�EHQHILW�FDQ�EH�VHHQ

WKURXJK� .HHS¶V� UHFHLSW� RI� LQ� H[FHVV� RI� ������ VKDUHV� RI� 3ODLQWLII¶V� VWRFN

WKURXJK�DQ�HPSOR\HH�VWRFN�RSWLRQ�SODQ��(623��DQG�.HHS¶V�UHFHLSW�RI�YDULRXV

VDODU\�LQFUHDVHV�DQG�ERQXVHV�IURP�3ODLQWLII���7KH�UHFRUG�UHIOHFWV�WKDW�,QVXULQJ

$JUHHPHQW� �$�� SURYLGHV� WKDW�� D� ³ILQDQFLDO� EHQHILW� GRHV� QRW� LQFOXGH� DQ\

HPSOR\HH� EHQHILWV� HDUQHG� LQ� WKH� QRUPDO� FRXUVH� RI� HPSOR\PHQW�� LQFOXGLQJ

VDODULHV��FRPPLVVLRQV��IHHV��ERQXVHV��SURPRWLRQV��DZDUGV��SURILW�VKDULQJ�RU

SHQVLRQV�´� �%DQN�DUJXHV�WKDW�WKH�SURYLVLRQ�RI� ,QVXULQJ�$JUHHPHQW� �$��RQO\

H[FOXGHV�FRYHUDJH�IRU�HPSOR\HH�EHQHILWV�RU�HDUQHG�LQ�WKH�QRUPDO�FRXUVH�RI

HPSOR\PHQW�DQG�QRW�DV�D�UHVXOW�RI�IUDXGXOHQW�DFWV���+HUH��WKH�SKUDVH�³LQ�WKH

QRUPDO� FRXUVH� RI� HPSOR\PHQW´� FDQ� EH� UHDVRQDEO\� LQWHUSUHWHG� WR� GHILQH� D

W\SH� RI� H[FOXGHG� EHQHILWV�� 6HH� $XEXUQ�)RUG� /LQFROQ� 0HUFXU\� Y�

8QLYHUVDO� 8QGHUZULWHUV� ,QVXUDQFH� &RPSDQ\�� ���� )�� 6XSS�� ���� �0�'�

$OD�� ������� � +HUH�� WKH� UHFRUG� UHIOHFWV� WKDW� .HHS� HDUQHG� KLV� (623� VWRFN�

VDODU\�DQG�ERQXVHV�LQ�WKH�QRUPDO�FRXUVH�RI�KLV�HPSOR\PHQW���%HFDXVH�WKHVH

HPSOR\HH� EHQHILWV� DUH� FOHDUO\� H[FOXGHG� IURP� %RQG� FRYHUDJH�� %DQN¶V� FODLP

ODFNV�PHULW�

���� %DQN¶V�QH[W�DUJXPHQW�LV�WKDW�.HHS�H[KLELWHG�KLV�UHFHLSW�RI�D� ILQDQFLDO

EHQHILW� IURP� %HUJPDQ� WKURXJK� KLV� H[WUDYDJDQW� OLIHVW\OH�� LQFOXGLQJ� WKH

³SXUFKDVH�RI�H[SHQVLYH�ERDWV��FDUV�DQG�KRXVHV�´��7KH�UHFRUG��KRZHYHU��IDLOV
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WR� UHIOHFW� HYLGHQFH� WR� VXSSRUW� WKHVH� DOOHJDWLRQV� DQG�ZLWKRXW� VXEVWDQWLDWLQJ

HYLGHQFH�WR�VXSSRUW�%DQN¶V�FODLPV��WKH�WULDO�FRXUW�SURSHUO\�UHIXVHG�WR�DFFHSW

%DQN¶V�DOOHJDWLRQV���7KLV�FODLP�IDLOV�

���� %DQN¶V� QH[W� DUJXPHQW� LV� WKDW� WKH� ���������� EHQHILW� UHTXLUHPHQW� LV

XQFRQVFLRQDEOH� LQ� OLJKW� RI� WKH� ����� PLOOLRQ� ORVV� DQG�� WKHUHIRUH�� LV

XQHQIRUFHDEOH���7KH�WULDO�FRXUW�GLG�QRW�DGGUHVV�WKLV�LVVXH���:H�GHFOLQH�DOVR�WR

DGGUHVV� LW� DQG� QRWH� DOVR� WKDW� WKH� UHFRUG� IDLOV� WR� VXSSRUW� D� ILQGLQJ� RI� DQ\

³ILQDQFLDO�EHQHILW�´

����� ,Q�LWV�ILQDO�LVVXH��%DQN�DUJXHV�WKDW�LI�WKLV�&RXUW�ILQGV�WKDW�WKH�WULDO�FRXUW

HUUHG�LQ�GHWHUPLQLQJ�WKDW�+DUWIRUG�SURSHUO\�GHQLHG�FRYHUDJH��WKHQ�VXPPDU\

MXGJPHQW� DV� WR� $SSHOODQW¶V� EDG� IDLWK� FODLPV� PXVW� EH� UHYHUVHG� DV� ZHOO�

%HFDXVH�ZH�KDYH�FRQFOXGHG�WKDW�WKH� WULDO� FRXUW�GLG�QRW�HUU�DV�DOOHJHG��WKLV

LVVXH�ODFNV�PHULW�

���� $FFRUGLQJO\��IRU�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�WKH�RUGHU�RI�WKH�WULDO

FRXUW�

���� 2UGHU�DIILUPHG�


