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��� $SSHOODQW��&\ULO�+��:HFKW��0�'���-�'���DSSHDOV� IURP�DQ�RUGHU�JUDQWLQJ

VXPPDU\� MXGJPHQW� LQ� WKLV� IDOVH� OLJKW� ²� LQYDVLRQ� RI� SULYDF\� DFWLRQ�� � :H

DIILUP�LQ�SDUW�DQG�UHYHUVH�LQ�SDUW�

��� $SSHOODQW� EURXJKW� WKLV� DFWLRQ� ZKLFK� RULJLQDOO\� LQFOXGHG� FRXQWV� RI

GHIDPDWLRQ� DQG� IDOVH� OLJKW� ²� LQYDVLRQ� RI� SULYDF\� EDVHG� RQ� ILYH� VHSDUDWH

SXEOLFDWLRQV� PDGH� E\� GHIHQGDQWV�DSSHOOHHV�� � 3UHOLPLQDU\� REMHFWLRQV� LQ� WKH

QDWXUH�RI�D�GHPXUUHU�ZHUH�VXVWDLQHG�EXW�RQ�DSSHDO� WKLV�&RXUW�YDFDWHG� WKH

WULDO�FRXUW¶V�RUGHU�GLVPLVVLQJ�WKH�IDOVH�OLJKW�²�LQYDVLRQ�RI�SULYDF\�FRXQWV�DQG
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UHPDQGHG�IRU�IXUWKHU�SURFHHGLQJV����$IWHU�GLVFRYHU\��WKH�WULDO�FRXUW�JUDQWHG

$SSHOOHHV¶� PRWLRQ� IRU� VXPPDU\� MXGJPHQW� DV� WR� DOO� EXW� RQH� RI� $SSHOODQW¶V

IDOVH� OLJKW�²� LQYDVLRQ�RI� SULYDF\� FODLPV��� � $SSHOOHHV� WKHQ� ILOHG� D�PRWLRQ� LQ

OLPLQH�VHHNLQJ�WR�SUHFOXGH�$SSHOODQW�IURP�LQWURGXFLQJ�HYLGHQFH�RI�HPRWLRQDO

GLVWUHVV� GDPDJHV�� � 7KH� WULDO� FRXUW� JUDQWHG� WKH� PRWLRQ� RQ� WKH� EDVLV� WKDW

H[SHUW� PHGLFDO� WHVWLPRQ\� ZDV� UHTXLUHG� WR� VXSSRUW� D� FODLP� IRU� HPRWLRQDO

GLVWUHVV���$V�$SSHOODQW�GLG�QRW�LQWHQG�WR�SURGXFH�H[SHUW�WHVWLPRQ\��WKH�FRXUW

UXOHG� KH� FRXOG� QRW� HVWDEOLVK� HPRWLRQDO� GLVWUHVV� GDPDJHV�� � 7KHUHDIWHU�

$SSHOOHHV�PRYHG� IRU� VXPPDU\� MXGJPHQW� RQ� WKH�EDVLV� WKDW�$SSHOODQW� FRXOG

QRW� SURYH�DQ\�GDPDJHV�� � 7KH� WULDO� FRXUW� JUDQWHG� WKH�PRWLRQ� IRU� VXPPDU\

MXGJPHQW���7KLV�DSSHDO�IROORZHG�

��� 2Q�DSSHDO��$SSHOODQW�FODLPV�WKH�WULDO�FRXUW�HUUHG�LQ�KROGLQJ�WKDW�H[SHUW

PHGLFDO� WHVWLPRQ\� LV� UHTXLUHG� WR� SURYH� HPRWLRQDO� GLVWUHVV� GDPDJHV�

$SSHOODQW�DOVR�FRQWHQGV�WKDW��HYHQ�LI�WKH�WULDO�FRXUW�ZDV�FRUUHFW�LQ�UHTXLULQJ

H[SHUW� PHGLFDO� WHVWLPRQ\�� LW� ZDV� HUURU� WR� GLVPLVV� KLV� FODLP� DV� KH� LV� VWLOO

HQWLWOHG�WR�UHFRYHU�QRPLQDO�GDPDJHV�LI�KH�HVWDEOLVKHV�WKH�HOHPHQWV�RI�IDOVH

OLJKW�²�LQYDVLRQ�RI�SULYDF\���)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�DJUHH�ZLWK

WKH�WULDO�FRXUW�WKDW�H[SHUW�PHGLFDO�WHVWLPRQ\�LV�UHTXLUHG���+RZHYHU��ZH�DJUHH

����������������������������������
��:HFKW�Y��3*�3XEOLVKLQJ�&RPSDQ\������$��G������3D��6XSHU���������DSSHDO�GHQLHG�
����3D�����������$��G������������

��7KLV�VROH�UHPDLQLQJ�FODLP�ZDV�EDVHG�RQ�DQ�2FWREHU����������DUWLFOH�ZULWWHQ�E\�&KHW�:DGH
UHJDUGLQJ�WKH�3RVW�*D]HWWH�(GLWRULDO�%RDUG¶V�LQWHUYLHZ�RI�$OOHJKHQ\�&RXQW\�'LVWULFW�$WWRUQH\
5REHUW�&ROYLOOH�
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ZLWK� $SSHOODQW� WKDW� QRPLQDO� GDPDJHV� PD\� EH� DZDUGHG� LQ� D� IDOVH� OLJKW� ²

LQYDVLRQ�RI�SULYDF\�DFWLRQ�

��� 7KH� WRUW� RI� IDOVH� OLJKW� ²� LQYDVLRQ� RI� SULYDF\� LV� GHILQHG� LQ� WKH

5HVWDWHPHQW��6HFRQG��RI�7RUWV�DV�IROORZV�

2QH� ZKR� JLYHV� SXEOLFLW\� WR� D� PDWWHU� FRQFHUQLQJ� DQRWKHU� WKDW
SODFHV� WKH� RWKHU� EHIRUH� WKH� SXEOLF� LQ� D� IDOVH� OLJKW� LV� VXEMHFW� WR
OLDELOLW\�WR�WKH�RWKHU�IRU�LQYDVLRQ�RI�KLV�SULYDF\�LI

�D��WKH�IDOVH�OLJKW�LQ�ZKLFK�WKH�RWKHU�ZDV�SODFHG�ZRXOG�EH
KLJKO\�RIIHQVLYH�WR�D�UHDVRQDEOH�SHUVRQ�DQG

�E�� WKH� DFWRU� KDG� NQRZOHGJH� RI� RU� DFWHG� LQ� UHFNOHVV
GLVUHJDUG�DV�WR�WKH�IDOVLW\�RI�WKH�SXEOLFL]HG�PDWWHU�DQG�WKH�IDOVH
OLJKW�LQ�ZKLFK�WKH�RWKHU�ZRXOG�EH�SODFHG�

5(67$7(0(17��6(&21'��2)�72576������(��

2QFH� D� SODLQWLII� HVWDEOLVKHV� D� FDXVH� RI� DFWLRQ�� KH� RU� VKH� PD\� UHFRYHU

GDPDJHV�IRU�

�D�� WKH�KDUP� WR�KLV� LQWHUHVW� LQ� SULYDF\� UHVXOWLQJ� IURP� WKH
LQYDVLRQ�

�E��KLV�PHQWDO�GLVWUHVV�SURYHG�WR�KDYH�EHHQ�VXIIHUHG�LI�LW�LV
RI�D�NLQG�WKDW�QRUPDOO\�UHVXOWV�IURP�VXFK�DQ�LQYDVLRQ��DQG

�F��VSHFLDO�GDPDJH�RI�ZKLFK�WKH�LQYDVLRQ�LV�D�OHJDO�FDXVH�

5(67$7(0(17��6(&21'��2)�72576������+�

��� :H�ILUVW�DGGUHVV�$SSHOODQW¶V�FODLP�WKDW�H[SHUW�PHGLFDO�WHVWLPRQ\�LV�QRW

UHTXLUHG�WR�HVWDEOLVK�HPRWLRQDO�GLVWUHVV�GDPDJHV�LQ�D�IDOVH�OLJKW�²�LQYDVLRQ

RI� SULYDF\� DFWLRQ�� � 0HQWDO� GLVWUHVV� PD\� IRUP� WKH� EDVLV� IRU� DQ� DZDUG� RI

����������������������������������
��7KLV�&RXUW�KDV�DGRSWHG�WKLV�GHILQLWLRQ�RI�WKH�WRUW�RI�LQYDVLRQ�RI�SULYDF\���6HH��H�J���/DUVHQ
Y��3KLODGHOSKLD�1HZVSDSHUV������$��G�������������3D��6XSHU��������



-��$��������

�

GDPDJHV�LQ�D�IDOVH�OLJKW�²�LQYDVLRQ�RI�SULYDF\�DFWLRQ�LI�WKDW�GLVWUHVV�LV�RI�D

NLQG�WKDW�QRUPDOO\�UHVXOWV�IURP�VXFK�DQ�LQYDVLRQ����5(67$7(0(17��6(&21'��2)

72576������+���([SHUW�WHVWLPRQ\�LV�DSSURSULDWH�ZKHQ�WKH�VXEMHFW�PDWWHU�LV

EH\RQG�WKH�NQRZOHGJH��LQIRUPDWLRQ�RU�VNLOO�SRVVHVVHG�E\�WKH�RUGLQDU\�MXURU�

&RPPRQZHDOWK�Y��6HHVH������3D����������������$��G����������������

��� 1HLWKHU�WKLV�FRXUW�QRU�RXU�6XSUHPH�&RXUW�KDV�KDG�RFFDVLRQ�WR�GLVFXVV

WKH� SUHFLVH� LVVXH� RI� ZKHWKHU� H[SHUW� WHVWLPRQ\� LV� QHFHVVDU\� LQ� RUGHU� WR

HVWDEOLVK� ERWK� WKDW� WKH� SODLQWLII� VXIIHUHG� HPRWLRQDO� GLVWUHVV� DQG� WKDW� WKH

HPRWLRQDO� GLVWUHVV� ZDV� RI� D� NLQG� WKDW� QRUPDOO\� UHVXOWV� IURP� WKH� DFWLRQV

FRPSODLQHG� RI�� � %RWK� SDUWLHV� WKHUHIRUH� UHO\� RQ� FDVHV� LQYROYLQJ� WRUWV� RWKHU

WKDQ�IDOVH�OLJKW�²�LQYDVLRQ�RI�SULYDF\�

��� $SSHOODQW� UHOLHV� SULPDULO\� RQ� FDVHV� LQYROYLQJ� ZURQJIXO� XVH� RI� FLYLO

SURFHHGLQJV�� � ,Q�%DQQDU� Y��0LOOHU�� ���� $��G� ���� �3D�� 6XSHU�� ������� WKLV

&RXUW�� UHO\LQJ� RQ� WKH� UHDVRQLQJ� RI� 6KHOWRQ� Y�� (YDQV�� ���� $��G� ��� �3D�

6XSHU�� ������� KHOG� WKDW� QR� PHGLFDO� WHVWLPRQ\� ZDV� UHTXLUHG� WR� HVWDEOLVK

HPRWLRQDO�GDPDJHV�LQ�DQ�DFWLRQ�IRU�ZURQJIXO�XVH�RI�FLYLO�SURFHHGLQJV�XQGHU

WKH�'UDJRQHWWL�$FW�����3D�&�6�$�����������%DQQDU������$��G�DW�����

��� 6KHOWRQ�ZDV�D�FRPPRQ�ODZ�PDOLFLRXV�SURVHFXWLRQ�DFWLRQ�EURXJKW�E\�D

PLGGOH�DJHG�PDQ�ZKR�KDG�EHHQ�DUUHVWHG�RQ�SULYDWH�FULPLQDO�FKDUJHV�ZKLFK

ZHUH�WRWDOO\�XQVXSSRUWHG�E\�DQ\�HYLGHQFH�RIIHUHG�DW�WKH�SUHOLPLQDU\�KHDULQJ�

$V� QRWHG� LQ� 6KHOWRQ�� FRPSHQVDWRU\� GDPDJHV� LQ� D� PDOLFLRXV� SURVHFXWLRQ

DFWLRQ� PD\� LQFOXGH�� LQWHU� DOLD�� KDUP� WR� UHSXWDWLRQ�� PHQWDO� DQJXLVK�
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KXPLOLDWLRQ�DQG�LQMXU\�WR�IHHOLQJV���6KHOWRQ�����$��G�DW������,Q�6KHOWRQ��ZH

QRWHG� WKDW� WKH� LQWDQJLEOH� LQMXULHV� WKH� SODLQWLII� VXIIHUHG� LQFOXGHG�� � EHLQJ

DFFXVHG� RI� WKHIW�� EHLQJ� DUUHVWHG� ZLWKRXW�ZDUQLQJ� LQ� KLV� RZQ� KRPH� DQG� LQ

IURQW�RI�KLV�ZLIH��DOPRVW�EHLQJ�WDNHQ�WR�MDLO��KDYLQJ�WR�GHIHQG�KLPVHOI�LQ�WZR

VHSDUDWH� KHDULQJV�� DQG� EHLQJ� REOLJHG� WR� H[SODLQ� WR� KLV� QHLJKERUV� WKDW� KH

UHDOO\�KDGQ¶W�VWROHQ�DQ\WKLQJ���,G���7KHVH�LQWDQJLEOH�LQMXULHV�ZHUH�VR�REYLRXV

WKDW� ZH� XSKHOG� WKH� MXU\¶V� YHUGLFW� RI� �������� LQ� FRPSHQVDWLRQ� IRU� WKH

SODLQWLII¶V�LQWDQJLEOH�LQMXULHV���,G�

��� :H� WKHQ� KHOG� LQ� %DQQDU�� D� ZURQJIXO� XVH� RI� FLYLO� SURFHHGLQJV� FDVH

XQGHU� WKH�'UDJRQHWWL�$FW�� WKDW�� IROORZLQJ�6KHOWRQ�� WKHUH�ZDV�QR� UHDVRQ� WR

PDNH�PHGLFDO�WHVWLPRQ\�D�UHTXLUHPHQW�RI�SURYLQJ�LQWDQJLEOH�LQMXULHV�VLPSO\

EHFDXVH�WKH�DFWLRQ�ZDV�EURXJKW�XQGHU� WKH�'UDJRQHWWL�$FW� UDWKHU� WKDQ�DV�D

FRPPRQ�ODZ�DFWLRQ���%DQQDU������$��G�DW�������:H�UHDVRQHG�WKDW�WKH�MXU\

FRXOG� UHDFK�D� IDLU� DQG� FRPSHWHQW� GHWHUPLQDWLRQ� LQ� WKH� DEVHQFH�RI�PHGLFDO

WHVWLPRQ\��EDVHG�RQ�HYLGHQFH�DGGXFHG�DW�WULDO��HYHQ�ZKHUH�WKH�LQMXU\�WR�WKH

SODLQWLII�LV�LQWDQJLEOH���,G�

���� $SSHOOHHV� DQG� WKH� WULDO� FRXUW� UHO\� SULPDULO\� RQ� .D]DWVN\� Y�� .LQJ

'DYLG�0HPRULDO�3DUN��,QF�������3D�����������$��G������������� � ,Q� WKDW

FDVH��RXU�6XSUHPH�&RXUW�KDG�EHIRUH�LW�DQ�DFWLRQ�IRU�LQWHQWLRQDO�LQIOLFWLRQ�RI

VHYHUH�HPRWLRQDO�GLVWUHVV�E\�RXWUDJHRXV�FRQGXFW�DV�GHILQHG�LQ�VHFWLRQ����RI

WKH�5(67$7(0(17��6(&21'��2)�72576���7KH�&RXUW�KHOG�WKDW�WKH�SODLQWLIIV�FRXOG

QRW�VXFFHHG�DEVHQW�H[SHUW�PHGLFDO� FRQILUPDWLRQ� WKDW�WKH\�DFWXDOO\�VXIIHUHG



-��$��������

�

WKH�FODLPHG�HPRWLRQDO�GLVWUHVV����,G��DW�������7KH�&RXUW�VWDWHG�WKDW�LW�LV�ERUK

XQZLVH� DQG� XQQHFHVVDU\�� JLYHQ� WKH� DGYDQFHG� VWDWH� RI�PHGLFDO� VFLHQFH�� WR

SHUPLW� UHFRYHU\� SUHGLFDWHG� RQ� DQ� LQIHUHQFH� EDVHG� RQ� WKH� GHIHQGDQW¶V

RXWUDJHRXVQHVV� ZLWKRXW� H[SHUW� PHGLFDO� FRQILUPDWLRQ� WKDW� WKH� SODLQWLII

DFWXDOO\�VXIIHUHG�HPRWLRQDO�GLVWUHVV�

���� 7KH� 6XSUHPH� &RXUW� LQ� .D]DWVN\� QRWHG� VRPH� KLVWRULFDO� UHDVRQV� LQ

VXSSRUW�RI�LWV�GHFLVLRQ�

,Q�3HQQV\OYDQLD�WKH�GHQLDO�RI�UHFRYHU\�IRU�SV\FKLF�LQMXU\�FDQ�EH
WUDFHG�WR�WKUHH�SULQFLSDO�FRQFHUQV���PHGLFDO�VFLHQFH¶V�GLIILFXOW\�LQ
SURYLQJ� FDXVDWLRQ�� WKH� GDQJHU� RI� IUDXGXOHQW� RU� H[DJJHUDWHG
FODLPV�� DQG� WKH� SHUFHSWLRQ� WKDW� UHFRJQLWLRQ� RI� VXFK� D� FDXVH� RI
DFWLRQ�ZRXOG�SUHFLSLWDWH�D�IORRG�RI�OLWLJDWLRQ�

,W� ZDV� QRW� XQWLO� ����� WKDW� WKLV� &RXUW� FUHDWHG� D� OLPLWHG
H[FHSWLRQ�WR�WKH�LPSDFW�UXOH�«���7KH�«�&RXUW��LQ�GLVPLVVLQJ�WKH
WUDGLWLRQDO� FRQFHUQ� WKDW� FDXVDWLRQ� FRXOG� QRW� EH� VFLHQWLILFDOO\
HVWDEOLVKHG� LQ� PHQWDO� GLVWUHVV� FDVHV� LQ� ZKLFK� WKHUH� ZDV� QR
SK\VLFDO� LPSDFW�� VWUHVVHG� WKH� JUHDW� VWULGHV� PDGH� E\� PHGLFDO
VFLHQFH�VLQFH�WKH�IRUPXODWLRQ�RI�WKH�LPSDFW�UXOH«�

.D]DWVN\�DW����������$��G������FLWDWLRQV�RPLWWHG��

���� 7KXV��WKH�.D]DWVN\�&RXUW�UHFRJQL]HG�WKDW�WKH�IDFW�WKDW�H[SHUW�PHGLFDO

WHVWLPRQ\�FRXOG�DOOHYLDWH�WKHVH�FRQFHUQV�KDG�D�SDUW�LQ�WKH�PRYHPHQW�WRZDUG

UHFRJQLWLRQ� RI� HPRWLRQDO� GLVWUHVV� DV� D� FRPSHQVDEOH� LQMXU\� LQ� DQG� RI� LWVHOI�

:LWKRXW� WKH� DELOLW\� RI� PHGLFDO� H[SHUWV� WR� VXSSRUW� FODLPV� RI� HPRWLRQDO

GLVWUHVV�� ERWK� DV� WR� WKH� IDFW� RI� WKH� GLVWUHVV� LWVHOI� DQG� DV� WR� WKH� FDXVDWLRQ

����������������������������������
��7KH�&RXUW�VSHFLILFDOO\�QRWHG�WKDW�QHLWKHU�RI�WKH� SODLQWLIIV�KDG�VRXJKW�PHGLFDO� WUHDWPHQW�
.D]DWVN\�DW�������������$��G�DW�����
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HOHPHQW�� LW� LV� XQOLNHO\� WKDW� RXU� FRXUWV� ZRXOG� KDYH� UHFRJQL]HG� HPRWLRQDO

GLVWUHVV�DV�D�FRPSHQVDEOH�LQMXU\�LQ�DQG�RI�LWVHOI�

���� ,Q� WKH� SUHVHQW� FDVH�� LQ� RUGHU� WR� HVWDEOLVK� D� FRPSHQVDEOH� LQMXU\� IRU

HPRWLRQDO�GLVWUHVV��$SSHOODQW�PXVW�HVWDEOLVK�QRW�RQO\�³PHQWDO�GLVWUHVV´�EXW�D

FHUWDLQ�W\SH�RI�PHQWDO�GLVWUHVV��L�H���³PHQWDO�GLVWUHVV�RI�D�NLQG�WKDW�QRUPDOO\

UHVXOWV�IURP´�WKH�LQYDVLRQ�RI�SULYDF\���5(67$7(0(17��6(&21'��2)�72576������+�

$OWKRXJK�LW�LV�FRQFHLYDEOH�WKDW�D�SODLQWLII�FRXOG�WHVWLI\�WR�WKH�PHQWDO�GLVWUHVV

V\PSWRPV�KH�RU�VKH�VXIIHUHG��D� OD\�ZLWQHVV�FRXOG�QRW�PDNH� WKH�QHFHVVDU\

FRQQHFWLRQ�EHWZHHQ�WKRVH�V\PSWRPV�DQG�WKH�W\SH�RI�GLVWUHVV�WKDW�³QRUPDOO\

UHVXOWV� IURP´� LQYDVLRQ�RI�SULYDF\�� �7KHUHIRUH��ZH�DJUHH�ZLWK� WKH� WULDO� FRXUW

WKDW� H[SHUW� PHGLFDO� WHVWLPRQ\� LV� QHFHVVDU\� LQ� RUGHU� WR� VKRZ� ERWK� WKH

HPRWLRQDO�GLVWUHVV�LWVHOI�DQG�WKDW�WKH�SODLQWLII¶V�SDUWLFXODU�GLVWUHVV�LV�WKH�NLQG

WKDW�QRUPDOO\�UHVXOWV�IURP�WKH�SDUWLFXODU�LQYDVLRQ�RI�SULYDF\�

���� 7KH�KLVWRULFDO� FRQFHUQV� FLWHG� LQ�.D]DWVN\� DUH� DSSOLFDEOH� DQ\� WLPH� D

FDXVH�RI�DFWLRQ�DOORZV�FRPSHQVDWLRQ�IRU�PHQWDO�GLVWUHVV�LQ�DQG�RI�LWVHOI�DQG

WKXV�DUH�DSSOLFDEOH�WR�WKH�WRUW�SUHVHQWO\�DOOHJHG���+RZHYHU��UHTXLULQJ�H[SHUW

PHGLFDO� WHVWLPRQ\� ZLOO� DOOHYLDWH� WKHVH� FRQFHUQV� E\� HVWDEOLVKLQJ� WKDW� WKH

PHQWDO�GLVWUHVV�LV�WKH�NLQG�WKDW�QRUPDOO\�UHVXOWV�IURP�WKH�LQYDVLRQ�RI�SULYDF\�

5HTXLULQJ� H[SHUW� PHGLFDO� WHVWLPRQ\� ZLOO� DOVR� HQVXUH� WKDW� IUDXGXOHQW� RU

H[DJJHUDWHG�FODLPV�RU�D�³IORRG�RI�OLWLJDWLRQ´�ZLOO�QRW�HQVXH�
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���� $SSHOODQW� DOVR� FRQWHQGV� WKDW� HYHQ� LI� H[SHUW� WHVWLPRQ\� LV� UHTXLUHG� WR

HVWDEOLVK�PHQWDO�GLVWUHVV��VXPPDU\�MXGJPHQW�ZDV�LQDSSURSULDWH�EHFDXVH�KH

LV�VWLOO�HQWLWOHG�WR�QRPLQDO�GDPDJHV���:H�DJUHH�

���� 2XU� FRXUWV� KDYH� DZDUGHG� QRPLQDO� GDPDJHV� LQ� YDULRXV� FDVH�

SDUWLFXODUO\�LQ�FDVHV�ZKHUH�WKHUH�LV�D�WHFKQLFDO�WRUW�EXW�QR�DFWXDO�GDPDJH���,Q

6WHYHQVRQ�Y��(FRQRP\�%DQN�RI�$PEULGJH�� ����3D�� ����� ����$��G����

��������WKH�SODLQWLII�EURXJKW�DQ�DFWLRQ�LQ�WUHVSDVV�DJDLQVW�(FRQRP\�%DQN�IRU

FRQYHUVLRQ�RI�WKH�FRQWHQWV�RI�D�VDIH�GHSRVLW�ER[���7KH�DFWLRQ�DURVH�RXW�RI�D

VLWXDWLRQ� ZKHUH� WKH� EDQN� UHIXVHG� WR� DOORZ� WKH� SODLQWLII� DFFHVV� WR� WKH� ER[�

ZKLFK� ZDV� OHDVHG� WR� SODLQWLII� DQG� KHU� EURWKHU�LQ�ODZ� DV� FRWHQWDQWV�� � 2XU

6XSUHPH�&RXUW�GLUHFWHG�WKH�HQWU\�RI�MXGJPHQW�IRU�QRPLQDO�GDPDJHV��VWDWLQJ

WKDW� LQ� WKH� DEVHQFH� RI� SURRI� RI� FRPSHQVDWRU\� GDPDJHV�� WKH� EDQN¶V

LQWHUIHUHQFH�ZLWK�WKH�SODLQWLII¶V�ULJKW�RI�SRVVHVVLRQ�ZDV�OLPLWHG�WR�DQ�DZDUG�RI

QRPLQDO�GDPDJHV���,G��DW����������$��G�DW�������,Q�*UDERZVNL�Y��4XLJOH\�

���� $��G� ����� ���� �3D�� 6XSHU�� ������� ZH� UHYHUVHG� D� JUDQW� RI� VXPPDU\

MXGJPHQW� DQG� KHOG� WKDW� DW� OHDVW� QRPLQDO� GDPDJHV� ZHUH� DYDLODEOH� WR� D

SODLQWLII�ZKRVH�FRPSODLQW�DOOHJHG�EDWWHU\��L�H���WKDW�KH�KDG�QRW�FRQVHQWHG�WR

VXUJHU\�E\�D�VXUJHRQ�RWKHU�WKDQ�WKH�RQH�QDPHG�RQ�WKH�FRQVHQW�IRUP�

���� 6LJQLILFDQWO\�� ZH� KDYH� KHOG� WKDW� QRPLQDO� GDPDJHV� DUH� DYDLODEOH� LQ

LQYDVLRQ�RI�SULYDF\�FDVHV�� � ,Q�ERWK�$TXLQR�Y��%XOOHWLQ�&R�������$��G����

�3D��6XSHU�� ������ DQG�+DUULV� Y�� (DVWRQ�3XEOLVKLQJ�&R��� ���� $��G� ����

�3D��6XSHU��������ZH�KHOG� WKDW� WKH�SODLQWLII� LQ� DQ� LQYDVLRQ�RI� SULYDF\� FDVH



-��$��������

�

QHHG�QRW�VXIIHU�HLWKHU�SHFXQLDU\�ORVV�RU�SK\VLFDO�KDUP�DV�QRPLQDO�GDPDJHV

FDQ�EH�DZDUGHG�LQ�WKDW�W\SH�RI�DFWLRQ���:H�VHH�QR�UHDVRQ�QRW�WR�DSSO\�WKLV

VDPH�UXOH�WR�IDOVH�OLJKW�²�LQYDVLRQ�RI�SULYDF\�FDVHV����7KHUHIRUH��ZH�UHYHUVH

WKH�WULDO� FRXUW¶V� RUGHU� HQWHULQJ� VXPPDU\� MXGJPHQW� DQG� UHPDQG� IRU� IXUWKHU

SURFHHGLQJV�

���� 2UGHU�DIILUPHG�LQ�SDUW��UHYHUVHG�LQ�SDUW�� ��&DVH�UHPDQGHG�IRU� IXUWKHU

SURFHHGLQJV���-XULVGLFWLRQ�UHOLQTXLVKHG�

���� +XGRFN�� -��GLG�QRW�SDUWLFLSDWH� LQ� WKH� FRQVLGHUDWLRQ� RU� GHFLVLRQ� RI� WKLV

FDVH�

����������������������������������
��:H�H[SUHVV�QR�RSLQLRQ�DV�WR�ZKHWKHU�$SSHOOHHV�DFWHG�XQGHU�D�FRQVWLWXWLRQDO�SULYLOHJH�RU
ZKHWKHU�$SSHOODQW�LV�D�SXEOLF�ILJXUH�ZKRVH�VWDWXV�DV�VXFK�DIIHFWV�KLV�EXUGHQ�RI�SURRI���$V�ZH
QRWHG� LQ� RXU� SUHYLRXV� RSLQLRQ�� WKHVH� DUH� QRW� VXEMHFWV� ZKLFK� VKRXOG� EH� GHDOW� ZLWK� DW� WKLV
VWDJH�RI�WKH�OLWLJDWLRQ�


