
-��(��������
�����3$�6XSHU����

&20021:($/7+�2)�3(116</9$1,$� � ,1�7+(�683(5,25�&2857�2)
$SSHOOHH � 3(116</9$1,$

�
Y� �

�
7,027+<�1$7+$1�%52:1� �

$SSHOODQW � 1R�����+DUULVEXUJ�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH��6HSWHPEHU����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�'DXSKLQ�&RXQW\�

&ULPLQDO��1RV������DQG�����&'�����

%()25(� 0F(:(1��3�-��DQG�&$9$1$8*+��'(/�62/(��-2+1621��+8'2&.�
($.,1��-2<&(��0860$112�DQG�25,(�0(/9,1��--�

23,1,21�%<�-2<&(��-�� )LOHG���2FWREHU���������
5(9,6('�129(0%(5���������

��� 7KLV�PDWWHU�LV�EHIRUH�WKH�&RXUW�RQ�7LPRWK\�%URZQ
V��$SSHOODQW��DSSHDO

IURP� WKH� MXGJPHQW� RI� VHQWHQFH�� DV� PDGH� ILQDO� E\� WKH� GHQLDO� RI� SRVW�

VHQWHQFLQJ� PRWLRQV��� � )RU� WKH� UHDVRQV� VHW� IRUWK� EHORZ�� ZH� YDFDWH� WKH

MXGJPHQW� RI� VHQWHQFH� DQG� UHPDQG� IRU� UHVHQWHQFLQJ�� � %HIRUH� UHDFKLQJ� WKH

PHULWV� RI� WKLV� DSSHDO�� ZH� ZLOO� UHFRXQW� WKH� UHOHYDQW� IDFWV� DQG� SURFHGXUDO

KLVWRU\�

��� 7KH� FKDUJHV� LQ� WKLV� FDVH� DULVH� RXW� RI� WZR� LQFLGHQWV�� RQH� LQ� ZKLFK

$SSHOODQW� UDSHG�D� VHYHQW\�IRXU� ����� \HDU� ROG�ZRPDQ�DQG�RQH� LQ�ZKLFK� KH

DWWHPSWHG� WR� UDSH� DQ� RIILFHU� SRVLQJ� DV� DQ� HOGHUO\� ZRPDQ�� � 2Q� $XJXVW� ��

����������������������������������
��6HH� &RPPRQZHDOWK� Y�� &KDPEHUODLQ�� ���� $��G� ����� ���� �3D�� 6XSHU�
�������DSSHDO�TXDVKHG������3D���������$��G����� ������� DQG�3D�5�&ULP�3�
�����DQG�FRPPHQW�WKHUHWR��SURYLGLQJ�WKDW�D�MXGJPHQW�RI�VHQWHQFH�EHFRPHV
ILQDO�IRU�SXUSRVHV�RI�DSSHDO�ZKHQ�WKH�WULDO�FRXUW�GLVSRVHV�RI�SRVW�VHQWHQFLQJ
PRWLRQV��
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������IROORZLQJ�D�FROORTX\�ZLWK�WKH�WULDO�MXGJH��$SSHOODQW�SOHG�JXLOW\�WR�UDSH��

FULPLQDO�DWWHPSW�UDSH���XQODZIXO�UHVWUDLQW��DQG�EXUJODU\����3ULRU�WR�WKH�HQWU\

RI�WKH�SOHD��WKH�&RPPRQZHDOWK�QRWLILHG�$SSHOODQW�RI�LWV�LQWHQWLRQ�WR�VHHN�D

PDQGDWRU\�VHQWHQFH�XQGHU����3D�&�6�$���������� �2Q�6HSWHPEHU����������

WKH� WULDO� FRXUW� KHOG� D� VHQWHQFLQJ� KHDULQJ�� � 7KH� WULDO� MXGJH� IRXQG� WKDW

$SSHOODQW�KDG� WZR�SUHGLFDWH� FRQYLFWLRQV�XQGHU����3D�&�6�$�� ��������� � 7KH

WULDO�FRXUW�IXUWKHU�IRXQG�$SSHOODQW�WR�EH�D��VH[XDOO\�YLROHQW�SUHGDWRU��XQGHU

��� 3D�&�6�$�� �� ������ UHODWLQJ� WR� WKH� GHVLJQDWLRQ� RI� VH[XDOO\� YLROHQW

SUHGDWRUV�� � $IWHU� FRQVLGHUDWLRQ� RI� WKH�SUHVHQWHQFH� LQYHVWLJDWLRQ� UHSRUW� DQG

WKH�UHSRUW�RI�WKH�6WDWH�%RDUG�WR�$VVHVV�6H[XDOO\�9LROHQW�3UHGDWRUV��WKH�WULDO

FRXUW� FRQFOXGHG� WKDW� D� VHQWHQFH� RI� WZHQW\�ILYH� ����� WR� ILIW\� ����� \HDUV


LQFDUFHUDWLRQ�ZRXOG�QRW�EH�VXIILFLHQW�WR�SURWHFW�WKH�SXEOLF� VDIHW\�� �7KH�WULDO

MXGJH��WKHQ��VHQWHQFHG��$SSHOODQW��WR��WZR�FRQVHFXWLYH�OLIH�VHQWHQFHV�ZLWKRXW

����������������������������������
�����3D�&�6�$���������

�����3D�&�6�$���������FULPLQDO�DWWHPSW��DQG���������UDSH��

�����3D�&�6�$���������

�����3D�&�6�$���������

��$W�WKH�VHQWHQFLQJ�KHDULQJ�� WKH�&RPPRQZHDOWK� LQWURGXFHG�FHUWLILHG�FRSLHV
RI� RIILFLDO� UHFRUGV� SURYLQJ� $SSHOODQW
V� SULRU� FRQYLFWLRQV�� � 7KH� GRFXPHQWV
VKRZHG�WKDW�$SSHOODQW�KDG�WZR�SULRU�FRQYLFWLRQV�IRU�DWWHPSWHG�UDSH��DULVLQJ
RXW�RI�VHSDUDWH�WUDQVDFWLRQV�
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SDUROH��ZLWK�DOO�RWKHU�VHQWHQFHV�WR�UXQ�FRQFXUUHQW����� �2Q�2FWREHU���������

$SSHOODQW�WLPHO\�ILOHG��SRVW�VHQWHQFLQJ�PRWLRQV��ZKLFK�LQFOXGHG�D�PRWLRQ�WR

YDFDWH� DQG�RU�PRGLI\� VHQWHQFH�� � %\� RUGHU� GDWHG� 'HFHPEHU� ���� ������ WKH

WULDO�FRXUW�GHQLHG�$SSHOODQW
V�SRVW�VHQWHQFLQJ�PRWLRQV�

��� 2Q� -DQXDU\� ��� ������ $SSHOODQW� WLPHO\� ILOHG� KLV� QRWLFH� RI� DSSHDO�� � %\

RUGHU�GDWHG�$XJXVW�����������WKLV�&RXUW�UHPDQGHG�WKH�PDWWHU�DQG�GLUHFWHG

WKH� WULDO� FRXUW� WR� SODFH� LWV� UHDVRQV� RQ� WKH� UHFRUG� IRU� LPSRVLQJ� WZR

FRQVHFXWLYH�OLIH�VHQWHQFHV�XQGHU����3D�&�6�$���������D�������2Q�6HSWHPEHU

����������WKH�WULDO�FRXUW�ILOHG�LWV��5HDVRQV�5HOLHG�8SRQ�)RU�&RQVHFXWLYH�/LIH

6HQWHQFHV�� �KHUHLQDIWHU�5HDVRQV��ZLWK� WKLV� &RXUW�� � 7KHUHDIWHU�� RQ� 2FWREHU

���������� WKLV�&RXUW�RUGHUHG� WKDW� WKLV� FDVH�EH�KHDUG�HQ�EDQF�� � 7KLV�&RXUW

IXUWKHU�GLUHFWHG�WKDW�D�VXSSOHPHQWDO�EULHI�EH�VXEPLWWHG� LQ�DFFRUGDQFH�ZLWK

3D�5�$�3�� ������ � $SSHOODQW� ILOHG� D� VXEVWLWXWH� EULHI� DQG� WKH� &RPPRQZHDOWK

UHVSRQGHG����7KLV�PDWWHU�LV�QRZ�ULSH�IRU�RXU�FRQVLGHUDWLRQ�

����������������������������������
�� 6SHFLILFDOO\�� WKH� WULDO� MXGJH� VHQWHQFHG� $SSHOODQW� WR� WKH� IROORZLQJ�� OLIH
LPSULVRQPHQW�ZLWKRXW�SDUROH�IRU�UDSH��QRW�OHVV�WKDQ�WZR�����\HDUV�QRU�PRUH
WKDQ� ILYH� ���� \HDUV� IRU� XQODZIXO� UHVWUDLQW�� WR� UXQ� FRQFXUUHQW�� OLIH� ZLWKRXW
SDUROH�IRU�FULPLQDO�DWWHPSW�UDSH��WR�UXQ�FRQVHFXWLYH��DQG�QRW�OHVV�WKDQ�ILYH
����\HDUV�QRU�PRUH�WKDQ�WHQ������\HDUV�IRU�EXUJODU\��WR�UXQ�FRQFXUUHQW�

�� )ROORZLQJ� LVVXDQFH� RI� WKH� 6XSUHPH� &RXUW� RI� 3HQQV\OYDQLD
V� GHFLVLRQV� LQ
&RPPRQZHDOWK� Y��:LOOLDPV�� BBB� 3D�� BBB�� BBB� $��G� BBB�� 1R�� ��� :�'�
$SSHDO� 'RFNHW� ����� �ILOHG� -XQH� ���� ������� DQG� &RPPRQZHDOWK� Y�
*DIIQH\��BBB�3D��BBB��BBB�$��G�BBB��1R�����0�'��$SSHDO�'RFNHW�������ILOHG
-XQH� ���� ������� WKLV� &RXUW� RUGHUHG� WKH� SDUWLHV� WR� ILOH� VXSSOHPHQWDO� EULHIV
DGGUHVVLQJ�WKH�HIIHFW�RI�WKHVH�FDVHV�RQ�WKH�LVVXHV�SUHVHQWHG�LQ�WKLV�DSSHDO�
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��� $SSHOODQW�SUHVHQWV�VL[�LVVXHV�IRU�RXU�UHYLHZ������ZKHWKHU����3D�&�6�$�

�������YLRODWHV�WKH�H[�SRVW� IDFWR� FODXVH�RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�

���� ZKHWKHU� VHFWLRQ� ����� LV� XQFRQVWLWXWLRQDOO\� YDJXH�� ���� ZKHWKHU� WKH

&RPPRQZHDOWK
V�EXUGHQ�RI�SURYLQJ�WKH�H[LVWHQFH�RI�SUHGLFDWH�RIIHQVHV�E\�D

SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�ZKHQ�HQIRUFLQJ�VHFWLRQ������YLRODWHV�WKH�GXH

SURFHVV� FODXVH� RI� WKH�8QLWHG� 6WDWHV� &RQVWLWXWLRQ� DQG� $UWLFOH� ��� �� �� RI� WKH

3HQQV\OYDQLD� &RQVWLWXWLRQ�� ���� ZKHWKHU� VHFWLRQ� ����� LV� XQFRQVWLWXWLRQDOO\

YDJXH�LQ�IDLOLQJ�WR�GHILQH�WKH�EXUGHQ�RI�SURRI�QHFHVVDU\�WR�GHWHUPLQH�ZKDW�LV

�LQVXIILFLHQW�WR�SURWHFW�SXEOLF�VDIHW\�������ZKHWKHU�WKH�WULDO�FRXUW�DEXVHG�LWV

GLVFUHWLRQ� LQ� LPSRVLQJ� WZR� FRQVHFXWLYH� OLIH� VHQWHQFHV� LQ� H[FHVV� RI� WKH

WZHQW\�ILYH������WR�ILIW\������\HDUV�FRQWHPSODWHG�E\�VHFWLRQ������ZKHQ�WKH

FRXUW� IDLOHG� WR� SODFH� LWV� UHDVRQV� RQ� WKH� UHFRUG�� DQG� ���� ZKHWKHU� WKH

SURYLVLRQV�RI�WKH�5HJLVWUDWLRQ�RI�6H[XDO�2IIHQGHUV�$FW�����3D�&�6�$���������

±� ������� �WKH� $FW��� YLRODWH� DQ� LQGLYLGXDO
V� ULJKW� WR� GXH� SURFHVV� RI� ODZ� E\

UHTXLULQJ�KLP�WR�UHEXW�WKH�VWDWXWRU\�SUHVXPSWLRQ�WKDW�KH�LV�D�VH[XDOO\�YLROHQW

SUHGDWRU�

��� :H�EHJLQ�E\�DGGUHVVLQJ�$SSHOODQW
V� VL[WK�DQG� ILQDO� FRQWHQWLRQ��DV�ZH

ILQG� LW� WR� EH� GLVSRVLWLYH�� $SSHOODQW� DUJXHV� WKDW� WKH� VHFWLRQ� RI� WKH� $FW

JRYHUQLQJ�WKH�UHJLVWUDWLRQ�RI�VH[XDO�RIIHQGHUV��FRPPRQO\�NQRZQ�DV��0HJDQ
V

/DZ�� �KHUHLQDIWHU� 0HJDQ
V� /DZ��� ZKLFK� LPSRVHV� WKH� SUHVXPSWLRQ� WKDW� DQ

LQGLYLGXDO�ZKR�KDV�EHHQ�FRQYLFWHG�RI�DQ��HQXPHUDWHG�RIIHQVH��LV�D��VH[XDOO\

YLROHQW� SUHGDWRU�� DQG� UHTXLUHV� DQ� LQGLYLGXDO� WR� UHEXW� VXFK� SUHVXPSWLRQ� E\
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FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH��YLRODWHV�WKH�LQGLYLGXDO
V�ULJKW�WR�GXH�SURFHVV

RI�ODZ���$SSHOODQW
V�%ULHI�DW���������$SSHOODQW�UHOLHV�RQ�WKLV�&RXUW
V�GHFLVLRQ

LQ�&RPPRQZHDOWK�Y��+DO\H������$��G������3D��6XSHU���������HQ�EDQF���WR

VXSSRUW�KLV�SRVLWLRQ�

��� ,Q� +DO\H�� WKLV� &RXUW� FRQFOXGHG� WKDW� WKH� GXH� SURFHVV� FODXVH� RI� WKH

IHGHUDO�FRQVWLWXWLRQ�LV�YLRODWHG�E\�WKH�SURYLVLRQV�RI�WKH�$FW�ZKLFK�UHTXLUH�WKH

RIIHQGHU� WR� UHEXW� D� SUHVXPSWLRQ� DQG� ZKLFK� GR� QRW� LPSRVH� XSRQ� WKH

SURVHFXWLRQ�WKH�EXUGHQ�RI�SHUVXDVLRQ�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH���,G�

DW� ����� � 7KLV� &RXUW� VWUXFN� DV� XQFRQVWLWXWLRQDO� �� ����� RI� 7LWOH� ��� DQG� DOO

UHPDLQLQJ�VHFWLRQV�RI�WKH�$FW�ZKLFK� UHIHU�WR� WKH�GHVLJQDWLRQ�RI� D� �VH[XDOO\

YLROHQW� SUHGDWRU��� � ,G�� � $SSHOODQW� PDLQWDLQV� WKDW� EDVHG� RQ� +DO\H�� KLV

VHQWHQFH�LV�XQFRQVWLWXWLRQDO�DQG�VKRXOG�WKHUHIRUH�EH�YDFDWHG�

��� 7KH�&RPPRQZHDOWK�FRXQWHUV�WKDW�$SSHOODQW�KDV�ZDLYHG�WKLV�FODLP���:H

GLVDJUHH�� �$SSHOODQW� ILUVW� UDLVHG� WKLV� LVVXH� LQ� KLV� �0RWLRQ� )RU� ([WUDRUGLQDU\

5HOLHI� &KDOOHQJLQJ� WKH� &RQVWLWXWLRQDOLW\� RI� WKH� 
6H[XDOO\� 9LROHQW� 3UHGDWRU


3URYLVLRQV�RI�3HQQV\OYDQLD
V�0HJDQ
V�/DZ��$QG�7R�%DU�$�6HFRQG�3URVHFXWLRQ

)RU� WKH� 6DPH�2IIHQVH��� ILOHG� $XJXVW� ���� ������ � $SSHOODQW� QH[W� UDLVHG� WKH

LVVXH�LQ�WKH�FRXUW�EHORZ�LQ�KLV�3D�5�$�3�������E��6WDWHPHQW��ILOHG�RQ�-DQXDU\

������������,Q�KLV�RULJLQDO�SUR�VH�EULHI�WR�WKLV�&RXUW��$SSHOODQW�GLG�QRW�UDLVH

RU�EULHI�WKLV�LVVXH���+RZHYHU��DIWHU�WKLV�&RXUW�GLUHFWHG�WKH�FDVH�WR�EH�DUJXHG

HQ� EDQF�� WKH� &RXUW� DOORZHG� $SSHOODQW� WR� ILOH� D� VXEVWLWXWH� EULHI�� � $SSHOODQW

����������������������������������
��:H�QRWH�WKDW�WKH�+DO\H�GHFLVLRQ�ZDV�ILOHG�2FWREHU���������
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WKHUHDIWHU�ILOHG�D��6XEVWLWXWH�%ULHI��ZKLFK�LQFOXGHG�KLV�FKDOOHQJH�WR�0HJDQ
V

/DZ���$SSHOODQW
V�6XEVWLWXWH�%ULHI��LQ�HIIHFW��UHSODFHG�KLV�RULJLQDO�SUR�VH�EULHI�

$SSHOODQW� WKHUHIRUH�KDV�SURSHUO\� UDLVHG� KLV�0HJDQ
V� /DZ� FODLP� LQ� ERWK� WKH

WULDO� FRXUW� DQG� WKLV� &RXUW�� � $V� VXFK�� WKH� FODLP� LV� SUHVHUYHG� IRU� DSSHOODWH

UHYLHZ�

��� $IWHU�UHYLHZLQJ�WKLV�LVVXH��ZH�ILQG�LW�WR�EH�PHULWRULRXV���7KH�6XSUHPH

&RXUW� RI� 3HQQV\OYDQLD� UHFHQWO\� GHILQLWLYHO\� UHVROYHG� WKLV� TXHVWLRQ� DQG

FRQILUPHG�+DO\H�LQ�:LOOLDPV�DQG�*DIIQH\��VXSUD���:H�DUH�WKXV�FRQVWUDLQHG

WR� YDFDWH� MXGJPHQW� RI� VHQWHQFH� DQG� UHPDQG� WKLV� PDWWHU� IRU� UHVHQWHQFLQJ

SXUVXDQW�WR�:LOOLDPV��*DIIQH\��DQG�+DO\H��VXSUD�

��� 1RWZLWKVWDQGLQJ� RXU� GLVSRVLWLRQ� RI� WKLV� FDVH�� ZH� VKDOO� DOVR� DGGUHVV

$SSHOODQW
V�UHPDLQLQJ�ILYH�LVVXHV���,Q�OLJKW�RI�RXU�VWDWXV�DV�DQ�LQWHUPHGLDWH

DSSHOODWH� FRXUW��ZH� FDQQRW� SUHGLFW� WKH� IXWXUH� FRXUVH� RI� WKLV�PDWWHU��ZKLFK

PD\�LQFOXGH�IXUWKHU�DSSHOODWH�UHYLHZ�� �&RPPRQZHDOWK�Y��%\UG������$��G

������ ����� �3D�� 6XSHU�� ������� � &RQVLGHUDWLRQ� RI� WKH� UHPDLQGHU� RI

$SSHOODQW
V�LVVXHV�LV�DFFRUGLQJO\�LQ�RUGHU���,G�

���� $SSHOODQW
V� ILUVW� IRXU� LVVXHV� DOO� FRQFHUQ� ��� 3D�&�6�$�� �� ������ ZKLFK

VWDWHV�LQ�UHOHYDQW�SDUW�

�D��0DQGDWRU\�VHQWHQFH��

����:KHUH�WKH�SHUVRQ�KDG�DW�WKH�WLPH�RI�WKH�FRPPLVVLRQ�RI�WKH
FXUUHQW� RIIHQVH�SUHYLRXVO\� EHHQ� FRQYLFWHG� RI� WZR�RU�PRUH� VXFK
FULPHV� RI� YLROHQFH� DULVLQJ� IURP� VHSDUDWH� FULPLQDO� WUDQVDFWLRQV�
WKH�SHUVRQ�VKDOO�EH�VHQWHQFHG�WR�D�PLQLPXP�VHQWHQFH�RI�DW�OHDVW
���\HDUV�WRWDO�FRQILQHPHQW��QRWZLWKVWDQGLQJ�DQ\�RWKHU�SURYLVLRQ
RI� WKLV� WLWOH� RU� RWKHU� VWDWXWH� WR� WKH� FRQWUDU\�� � 3URRI� WKDW� WKH



-��(��������

�����

RIIHQGHU� UHFHLYHG� QRWLFH� RI� RU� RWKHUZLVH� NQHZ� RU� VKRXOG� KDYH
NQRZQ� RI� WKH� SHQDOWLHV� XQGHU� WKLV� SDUDJUDSK� VKDOO� QRW� EH
UHTXLUHG���8SRQ�FRQYLFWLRQ�IRU�D�WKLUG�RU�VXEVHTXHQW�FULPH
RI�YLROHQFH�WKH�FRXUW�PD\��LI�LW�GHWHUPLQHV�WKDW����\HDUV�RI
WRWDO� FRQILQHPHQW� LV� LQVXIILFLHQW� WR� SURWHFW� WKH� SXEOLF
VDIHW\��VHQWHQFH�WKH�RIIHQGHU�WR�OLIH�LPSULVRQPHQW�ZLWKRXW
SDUROH�

���3D�&�6�$���������D����HPSKDVLV�DGGHG��

���� $SSHOODQW� ILUVW� DUJXHV� WKDW� VHFWLRQ� ������� YLRODWHV� WKH� H[� SRVW� IDFWR

FODXVHV�RI�WKH�8QLWHG�6WDWHV�DQG�3HQQV\OYDQLD�&RQVWLWXWLRQV���$� ODZ�ZLOO�EH

IRXQG�WR�EH�FRQVWLWXWLRQDOO\�LQILUP�RQ�JURXQGV�WKDW�LW�LV�DQ�H[�SRVW�IDFWR�ODZ

RQO\�ZKHUH�RQH�RI�WKH�IROORZLQJ�LV�SUHVHQW�

����7KH�ODZ�PDNHV�DQ�DFW�FULPLQDO�ZKLFK�ZDV�QRW�FULPLQDO�ZKHQ
GRQH�

��� �7KH�ODZ�DJJUHJDWHV�D�FULPH�>�@�RQH�ZKLFK�PDNHV� LW�JUHDWHU
WKDQ�LW�ZDV�ZKHQ�FRPPLWWHG�

��� �7KH� ODZ�FKDQJHV�D�SXQLVKPHQW��DQG�PDNHV� LW�JUHDWHU
WKDQ�LW�ZDV�ZKHQ�D�SXQLVKDEOH�DFW�ZDV�FRPPLWWHG�

��� � 7KH� ODZ� DOWHUV� WKH� UXOHV� RI� HYLGHQFH� DQG� UHTXLUHV� OHVV� RU
GLIIHUHQW�WHVWLPRQ\�WKDQ�WKH�ODZ�UHTXLUHG�DW�WKH�WLPH�WKH�RIIHQVH
ZDV�FRPPLWWHG�LQ�RUGHU�WR�EH�FRQYLFWHG�

&RPPRQZHDOWK�Y��*UDG\������$��G�����������3D��6XSHU���������HPSKDVLV

DGGHG��

���� $SSHOODQW�VSHFLILFDOO\�FODLPV�WKDW�VHFWLRQ�������DV�DSSOLHG�WR�KLP��LV�DQ

H[�SRVW�IDFWR�ODZ�EHFDXVH�LW�LQFOXGHV�FRQYLFWLRQV�RFFXUULQJ��EHIRUH�HQDFWPHQW

����������������������������������
��� :H� QRWH� WKDW� $SSHOODQW� UHSHDWHGO\� UHIHUV� WR� WKLV� VHFWLRQ� DV� �WKH� WKUHH
VWULNHV�OHJLVODWLRQ����)RU�FODULW\�DQG�HDVH�RI�GLVFXVVLRQ��ZH�ZLOO�XVH�WKH�SURSHU
QDPH�RI�WKH�VHFWLRQ�LQ�WKLV�RSLQLRQ�
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RI�WKH�SUHVHQW�YHUVLRQ�RI�WKH�VWDWXWH���:H�GLVDJUHH���$SSHOODQW�FRPPLWWHG�WKH

FULPHV�RQ�1RYHPEHU����������DQG�'HFHPEHU�����������7KH�FXUUHQW�YHUVLRQ

RI�WKH�VWDWXWH�EHFDPH�HIIHFWLYH�SULRU�WR�WKH�FRPPLVVLRQ�RI�WKH�RIIHQVHV� IRU

ZKLFK�$SSHOODQW�ZDV�VHQWHQFHG�RQ�6HSWHPEHU������������6HH�$FW�RI������

2FW������3�/��������1R������6SHF��6HVV��1R�����������SURYLGLQJ�WKDW�WKH�DFW�LV

HIIHFWLYH�LQ����GD\V���,Q�FDVHV�VXFK�DV�WKLV��ZKHUH�D�YHUVLRQ�RI�D�VWDWXWH�LV

HQDFWHG�SULRU� WR� D� GHIHQGDQW� EHLQJ� VHQWHQFHG�� WKLV� &RXUW� KDV� UHMHFWHG� WKH

DUJXPHQW�WKDW�WKLV�FRQVWLWXWHV�DQ�H[�SRVW�IDFWR�ODZ���6HH�&RPPRQZHDOWK

Y�� 6FRWW�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ �KROGLQJ� WKDW� WKH� VWDWXWH

LPSRVLQJ� D� OLIH� VHQWHQFH� IRU� FRQYLFWLRQ� RI� WKLUG�GHJUHH� PXUGHU� RQ� DQ\RQH

ZKR�KDG�SUHYLRXVO\�EHHQ�FRQYLFWHG�DW�DQ\�WLPH�RI�PXUGHU�RU�PDQVODXJKWHU

GLG�QRW�YLRODWH� WKH�H[�SRVW� IDFWR� FODXVH�ZKHUH� WKH� FULPH�FRPPLWWHG�E\

GHIHQGDQW� DIWHU� WKH� HIIHFWLYH� GDWH� ZDV� ZKDW� EURXJKW� GHIHQGDQW

ZLWKLQ�WKH�DPELW�RI�WKH�VWDWXWH��QRW�WKH�SULRU�FULPH�ZKLFK�ZDV�XVHG

IRU�HQKDQFHPHQW�SXUSRVHV����6HH�DOVR�&RPPRQZHDOWK�Y��*UDG\�����

$��G� DW� ���� �XSKROGLQJ� UHFLGLYLVW� SURYLVLRQ� RI� WKH� GUXQN� GULYLQJ� ODZ�� ��

3D�&�6�$����������DJDLQVW�D�VLPLODU�H[�SRVW� IDFWR� FKDOOHQJH��� �:H� VLPLODUO\

ILQG�WKDW�WKH�WULDO� MXGJH
V�DSSOLFDWLRQ�RI�VHFWLRQ������GLG�QRW�DQG�FRXOG�QRW

LQFUHDVH� WKH� VHQWHQFHV� $SSHOODQW� UHFHLYHG� IRU� KLV� SULRU� DWWHPSWHG� UDSH

FRQYLFWLRQV�� � 7KH� ODZ� LQ� WKLV� FDVH� DSSOLHG� SURVSHFWLYHO\� RQO\� WR� IXWXUH

RIIHQVHV� DQG� GLG� QRW� FKDQJH� WKH� SXQLVKPHQW� IRU� WKH� SUHGLFDWH� RIIHQVHV�

$FFRUGLQJO\��ZH�ILQG�$SSHOODQW
V�DUJXPHQW�WR�EH�ZLWKRXW�PHULW�
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���� $SSHOODQW
V� VHFRQG� FODLP� LV� WKDW� VHFWLRQ� ����� LV

XQFRQVWLWXWLRQDOO\�YDJXH���6SHFLILFDOO\��$SSHOODQW�FRQWHQGV�WKDW�XQGHU�VHFWLRQ

���������D��VWULNH�WKUHH��RIIHQGHU�ZLOO�EH�VHQWHQFHG�WR�LPSULVRQPHQW�ZLWKRXW

SDUROH�LI�D�VHQWHQFLQJ�MXGJH��GHWHUPLQHV�WKDW����\HDUV�RI�WRWDO�FRQILQHPHQW

LV�LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�������3D�&�6�$�������������VXSUD�

$SSHOODQW�DUJXHV� WKDW�WKH�VWDWXWH
V� IDLOXUH� WR� GHILQH� WKH� WHUPV� �SURWHFW� WKH

SXEOLF� VDIHW\��� FUHDWHV� D� FRQVWLWXWLRQDO� LQILUPLW\� EHFDXVH� QHLWKHU� WKH

VHQWHQFLQJ�FRXUW�QRU�WKH�GHIHQGDQW�DUH�UHDVRQDEO\�DGYLVHG�DV�WR�ZKDW�WKHVH

WHUPV�PHDQ���$SSHOODQW
V�6XEVWLWXWH�%ULHI�DW����

���� :H� EHJLQ� E\� QRWLQJ� WKDW� WKHUH� LV� D� VWURQJ� SUHVXPSWLRQ� LQ� ODZ� WKDW

OHJLVODWLYH�HQDFWPHQWV�DUH�FRQVWLWXWLRQDO�� �&RPPRQZHDOWK�Y��%DUXG�� ���

3D�� ����� ����� ���� $��G� ����� ���� �������� � 7KHUH� LV� D� KHDY\� EXUGHQ� RI

SHUVXDVLRQ�XSRQ�RQH�ZKR�FKDOOHQJHV�WKH�FRQVWLWXWLRQDOLW\�RI�D�VWDWXWH�� �,G�

$�VWDWXWH�ZLOO�RQO\�EH�IRXQG�XQFRQVWLWXWLRQDO�LI�LW�FOHDUO\��SDOSDEO\�DQG�SODLQO\

YLRODWHV�WKH�&RQVWLWXWLRQ�� �,G�� �$V�JHQHUDOO\�VWDWHG�� WKH�YRLG� IRU�YDJXHQHVV

GRFWULQH� UHTXLUHV� WKDW� WKH� SHQDO� VWDWXWH� GHILQH� D� FULPLQDO� RIIHQVH� ZLWK

VXIILFLHQW�GHILQLWHQHVV�WKDW�RUGLQDU\�SHRSOH�FDQ�XQGHUVWDQG�ZKDW�FRQGXFW� LV

SURKLELWHG� DQG� LQ� D� PDQQHU� WKDW� GRHV� QRW� HQFRXUDJH� DUELWUDU\� DQG

GLVFULPLQDWRU\�HQIRUFHPHQW���,G���'XH�SURFHVV�UHTXLUHPHQWV�DUH�VDWLVILHG�LI

WKH�VWDWXWH�SURYLGHV�UHDVRQDEOH�VWDQGDUGV�E\�ZKLFK�D�SHUVRQ�PD\�JDXJH�KLV

RU�KHU�IXWXUH�FRQGXFW���,G��DW����������$��G�DW�����



-��(��������

������

���� $�ODZ�LV�YRLG�RQ�LWV�IDFH�DQG�YLRODWLYH�RI�GXH�SURFHVV�LI�LW� LV�VR�YDJXH

WKDW�SHUVRQV�RI�FRPPRQ�LQWHOOLJHQFH�PXVW�QHFHVVDULO\�JXHVV�DW�LWV�PHDQLQJ

DQG�GLIIHU�DV�WR�LWV�DSSOLFDWLRQ���&RPPRQZHDOWK�Y��6DYLFK������$��G������

����� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ����� 3D�� /H[LV� ���� �0DUFK� ���

��������7KH�FRQVWLWXWLRQDO�SURKLELWLRQ�DJDLQVW�YDJXHQHVV�GRHV�QRW�LQYDOLGDWH

HYHU\� VWDWXWH� WKDW� FRXOG� KDYH� EHHQ� GUDIWHG�ZLWK� JUHDWHU� SUHFLVLRQ�� EXW�ZH

PXVW� FRQVLGHU� WKH� HVVHQWLDO� IDLUQHVV� RI� WKH� ODZ� DQG� WKH� LPSUDFWLFDELOLW\� RI

GUDIWLQJ� WKH� OHJLVODWLRQ� ZLWK� JUHDWHU� VSHFLILFLW\�� � ,G�� � 'XH� SURFHVV� VLPSO\

UHTXLUHV�WKDW�WKH�VWDWXWH�EH�GUDIWHG�ZLWK�VXIILFLHQW�GHILQLWHQHVV�WKDW�LW�LV�QRW

VXVFHSWLEOH�WR�DUELWUDU\�DQG�GLVFULPLQDWRU\�HQIRUFHPHQW���,G� �������

���� ,Q� WKH� SUHVHQW� FDVH�� $SSHOODQW� FODLPV� WKDW� WKH� SKUDVH� �SURWHFW� WKH

SXEOLF� VDIHW\�� LV�YDJXH�DQG�� WKHUHIRUH�� WKH� VWDWXWH� LV� XQFRQVWLWXWLRQDO�� �:H

GLVDJUHH�� � :H� ILQG� WKH� ODQJXDJH� LQ� VHFWLRQ� ����� WR� EH� DQDORJRXV� WR� WKH

ODQJXDJH� LQ� VHFWLRQ� �����E��� ZKLFK� VWDWHV� VSHFLILFDOO\� WKDW� WKH� FRXUW� VKDOO

LPSRVH�FRQILQHPHQW� WKDW� LV� FRQVLVWHQW�ZLWK� WKH�SURWHFWLRQ�RI� WKH�SXEOLF�

WKH�JUDYLW\�RI�WKH�RIIHQVH�DV�LW�UHODWHV�WR�WKH�LPSDFW�RQ�WKH�OLIH�RI�WKH�YLFWLP

DQG�RQ� WKH�FRPPXQLW\��DQG�WKH� UHKDELOLWDWLYH�QHHGV� RI� WKH�GHIHQGDQW�� � ��

3D�&�6�$���������E���HPSKDVLV�DGGHG����:H�ILQG�WKDW�VHFWLRQ������LV�LQ�SDUL

PDWHULD�ZLWK�VHFWLRQ��������6WDWXWHV�RU�SDUWV�RI�VWDWXWHV�DUH�LQ�SDUL�PDWHULD

ZKHQ� WKH\� UHODWH� WR� WKH� VDPH� SHUVRQV� RU� WKLQJV� RU� WR� WKH� VDPH� FODVV� RI

SHUVRQV�RU�WKLQJV���6HH���3D�&�6�$���������� �6WDWXWHV� LQ�SDUL�PDWHULD�VKDOO

EH� FRQVWUXHG� WRJHWKHU�� LI� SRVVLEOH�� DV� RQH� VWDWXWH�� � ,G�� �:H� ILQG� WKDW� WKH
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VDPH� SKUDVHRORJ\� LV� XVHG� LQ� HDFK� RI� WKHVH� VWDWXWHV�� � 7KXV�� WKH� VDPH

FRQVWUXFWLRQ�PXVW�QHFHVVDULO\�EH�JLYHQ�WR�ERWK�VHFWLRQV�

���� &RXUWV�URXWLQHO\�VHQWHQFH�GHIHQGDQWV�XQGHU�VHFWLRQ��������$�UHYLHZ�RI

UHOHYDQW�FDVHODZ�UHYHDOV�WKDW�FDVH�DIWHU�FDVH�HPSOR\V�WKH�SKUDVH��SURWHFWLRQ

RI�WKH�SXEOLF���ZLWKRXW�IXUWKHU�H[SODQDWLRQ���6HH�&RPPRQZHDOWK�Y��-RQHV�

����$��G�����������3D��6XSHU���������RQO\�FRQVWUDLQWV�SODFHG�RQ�VHQWHQFLQJ

FRXUW
V�GLVFUHWLRQ�DUH�WKDW�VHQWHQFH�LPSRVHG�PXVW�EH�ZLWKLQ�VWDWXWRU\�OLPLWV�

WKDW� UHFRUG� PXVW� VKRZ� FRQVLGHUDWLRQ� RI� VHQWHQFLQJ� JXLGHOLQHV� LQ� OLJKW� RI

SXEOLF� SURWHFWLRQ�� JUDYLW\� RI� RIIHQVH�� DQG� UHKDELOLWDWLYH� QHHGV� RI

GHIHQGDQW���&RPPRQZHDOWK� Y��0XQVRQ�� ���� $��G� ����� ���� �3D�� 6XSHU�

������ �VHQWHQFLQJ�FRXUW�PXVW� LPSRVH�VHQWHQFH�FRQVLVWHQW�ZLWK�SURWHFWLRQ

RI� SXEOLF�� JUDYLW\� RI� RIIHQVH� DV� LW� UHODWHV� WR� LPSDFW� RQ� OLIH� RI� YLFWLP� DQG

FRPPXQLW\�� DQG� UHKDELOLWDWLYH� QHHGV� RI� GHIHQGDQW��� &RPPRQZHDOWK� Y�

/DZVRQ������$��G�����������3D��6XSHU���������DSSHDO�GHQLHG������3D������

����$��G������VHQWHQFH�LPSRVHG�VKRXOG�EH�FRQVLVWHQW�ZLWK�QHHG�WR�SURWHFW

SXEOLF�DQG�UHKDELOLWDWLYH�QHHGV�RI�GHIHQGDQW����$�MXGJH�LV�UHTXLUHG�HDFK�GD\

WR�HPSOR\�KLV�RU�KHU�GLVFUHWLRQ�LQ�VHQWHQFLQJ�RIIHQGHUV���:H�EHOLHYH�WKDW�WKH

ODQJXDJH�DW� LVVXH� LQ� VHFWLRQ������ UHTXLUHV�QR�PRUH� �OLQH�GUDZLQJ�� WKDQ� LV

FRPPRQO\� UHTXLUHG�RI�D� IDFWILQGHU� LQ�DQ\� ODZVXLW�� � $FFRUGLQJO\�� WULDO� FRXUWV

FDQ�H[HUFLVH� WKHLU� GLVFUHWLRQ� DQG� VHQWHQFH�GHIHQGDQWV�XQGHU� VHFWLRQ� �����

7KH� ODQJXDJH� LQ� VHFWLRQ� ����� LV� QRW� VR� YDJXH� WKDW� SHUVRQV� RI� RUGLQDU\

LQWHOOLJHQFH� PXVW� QHFHVVDULO\� JXHVV� DW� LWV� PHDQLQJ� RU� GLIIHU� DV� WR� LWV
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DSSOLFDWLRQ���7KH�SKUDVH��SURWHFWLRQ�RI�WKH�SXEOLF��DQG�ZKDW�LV��LQVXIILFLHQW�WR

SURWHFW�WKH�SXEOLF�VDIHW\��DUH�SKUDVHV�FRPPRQO\�XQGHUVWRRG�� �:H�FRQFOXGH

WKDW�WKH�ODQJXDJH�DW�LVVXH�LV�GUDIWHG�ZLWK�VXIILFLHQW�GHILQLWHQHVV�DQG�WKDW�LW�LV

QRW�VXVFHSWLEOH�WR�DUELWUDU\�DQG�GLVFULPLQDWRU\�HQIRUFHPHQW���$FFRUGLQJO\��ZH

ILQG�WKLV�DUJXPHQW�WR�EH�ZLWKRXW�PHULW�

���� $SSHOODQW�QH[W�DUJXHV�WKDW�VHFWLRQ������YLRODWHV�GXH�SURFHVV�E\�IDLOLQJ

WR�GHILQH�WKH�EXUGHQ�RI�SURRI�QHFHVVDU\�WR�GHWHUPLQH�ZKDW�LV��LQVXIILFLHQW�WR

SURWHFW�WKH�SXEOLF�VDIHW\����+RZHYHU��RXU�UHYLHZ�RI�$SSHOODQW
V�EULHI�UHYHDOV

WKDW� $SSHOODQW� QHLWKHU� FLWHV� DQ\� DXWKRULW\� LQ� VXSSRUW� RI� KLV� FODLP� QRU

GHYHORSV�LW�LQ�KLV�DUJXPHQW���7KLV�&RXUW�KDV�KHOG�WKDW�WKH�DUJXPHQW�VHFWLRQ

RI� DQ� DSSHOODQW
V� EULHI�PXVW� LQFOXGH� D� UHOHYDQW� GLVFXVVLRQ� RI� SRLQWV� UDLVHG

DORQJ�ZLWK�FLWDWLRQV�WR�SHUWLQHQW�DXWKRULWLHV��&RPPRQZHDOWK�Y��=HZH�����

$��G� ����� ���� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G

������������� �6HH�DOVR�3D�5�$�3�������D�� �DUJXPHQW�VKDOO�EH�IROORZHG�E\

VXFK� GLVFXVVLRQ� DQG� FLWDWLRQ� RI� DXWKRULWLHV� DV� DUH� GHHPHG� SHUWLQHQW��

$FFRUGLQJO\��ZH�ILQG�WKDW�$SSHOODQW�KDV�ZDLYHG�WKLV�FODLP���&RPPRQZHDOWK

Y��/XNWLVFK������$��G������3D��6XSHU�������� �ILQGLQJ� LVVXH�ZDLYHG�ZKHUH

GHIHQGDQW�IDLOHG�WR�GHYHORS�LW�LQ�DUJXPHQW�DQG�FLWHG�QR�DXWKRULW\��

���� ,Q� KLV� QH[W� DOOHJDWLRQ� RI� HUURU�� $SSHOODQW� DVVHUWV� WKDW� WKH� VWDWXWH

YLRODWHV�GXH�SURFHVV�E\�UHTXLULQJ�WKH�&RPPRQZHDOWK�WR�SURYH�WKH�H[LVWHQFH

RI� SUHGLFDWH� RIIHQVHV� E\� D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH�� � ,Q

&RPPRQZHDOWK� Y�� $OOHQ�� WKH� 6XSUHPH� &RXUW� RI� 3HQQV\OYDQLD� KHOG� WKDW
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�WKH� SUHSRQGHUDQFH� VWDQGDUG� SUHVFULEHG� LQ� VHFWLRQ� ����� VDWLVILHV� WKH

PLQLPXP�UHTXLUHPHQWV�RI�GXH�SURFHVV����&RPPRQZHDOWK�Y��$OOHQ������3D�

��������������$��G�������������������� � ,Q�$OOHQ�� WKH�&RXUW� UHMHFWHG� WKH

QRWLRQ� WKDW� GXH� SURFHVV� UHTXLUHV� D� KLJKHU� VWDQGDUG� RI� SURRI� WKDQ� D

SUHSRQGHUDQFH�RI� WKH� HYLGHQFH� LQ�PDQGDWRU\� VHQWHQFLQJ� SURFHHGLQJV�� � ,G�

7KH�6XSUHPH�&RXUW� UHDVRQHG� WKDW�� LQ�DVVHVVLQJ� WKH�FRQVWLWXWLRQDOLW\�RI� WKH

SUHSRQGHUDQFH�VWDQGDUG��LW�PXVW�ZHLJK�WKH�OLEHUW\�LQWHUHVW�RI�WKH�GHIHQGDQW

DJDLQVW�WKH�&RPPRQZHDOWK
V�LQWHUHVW�LQ�LPSRVLQJ�D�PDQGDWRU\�VHQWHQFH�DQG

GHWHUPLQH� KRZ� WKH� ULVN� RI� HUURU� VKRXOG� EH� GLVWULEXWHG� EHWZHHQ� WKRVH� WZR

SDUWLHV� LQ� WKH� VHQWHQFLQJ�SURFHHGLQJ�� �,G�� � �FLWDWLRQV� RPLWWHG��� � 7KH� &RXUW

ZHQW�RQ� WR� VWDWH�� �>W@KH�&RPPRQZHDOWK
V� LQWHUHVW� LQ� SURWHFWLQJ� WKH�SXEOLF�

SXQLVKLQJ�YLROHQW�UHSHDW�RIIHQGHUV�DQG�GHWHUULQJ�YLROHQW�FULPH�LV�DW�OHDVW�DV

JUHDW� DV� WKH� FRQYLFWHG� GHIHQGDQW
V� LQWHUHVW� LQ� OHQLHQF\�� � 7KH� ULVN� RI� HUURU�

PRUHRYHU�� LV� PLQLPDO�� � 7KH� H[LVWHQFH� RI� D� SULRU� FRQYLFWLRQ� LV� D� VLPSOH

KLVWRULFDO� IDFW�ZKLFK�PD\� EH� DVFHUWDLQHG� WKURXJK� RIILFLDO� GRFXPHQWV��� � ,G�

6HH�DOVR�&RPPRQZHDOWK�Y��)UHHPDQ������$��G������3D��6XSHU��������

DSSHDO�GHQLHG������3D�����������$��G��������������KROGLQJ�WKDW�GHIHQGDQW
V

GXH� SURFHVV� ULJKWV� ZHUH� QRW� YLRODWHG� E\� DSSOLFDWLRQ� RI� WKH� 0DQGDWRU\

6HQWHQFLQJ�$FW����$V�VXFK��QR�UHOLHI�LV�GXH�RQ�WKLV�FODLP�

���� /DVWO\�� ZH� DGGUHVV� $SSHOODQW
V� FRQWHQWLRQ� WKDW� WKH� LPSRVLWLRQ� RI� WZR

FRQVHFXWLYH�OLIH�VHQWHQFHV�ZDV�H[FHVVLYH�DQG�XQGXO\�KDUVK�DQG�FRQVWLWXWHG

DQ�DEXVH�RI�GLVFUHWLRQ�E\�WKH�WULDO�FRXUW���7KLV�LVVXH�SUHVHQWV�D�FKDOOHQJH�WR
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WKH�GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFH� UDWKHU� WKDQ� WKH� OHJDOLW\� RI� VHQWHQFH�

6HH� &RPPRQZHDOWK� Y�� 1HOVRQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������

DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����� ������� �UHJDUGLQJ� FODLP� RI

H[FHVVLYHQHVV� RI� VHQWHQFH� DV� D� FKDOOHQJH� WR� WKH� GLVFUHWLRQDU\� DVSHFWV� RI

VHQWHQFH��� � 7KH� ULJKW� WR� DSSHDO� D� GLVFUHWLRQDU\� DVSHFW� RI� VHQWHQFH� LV� QRW

DEVROXWH�� � &RPPRQZHDOWK� Y�� %DU]\N�� ���� $��G� ����� ���� �3D�� 6XSHU�

��������5DWKHU��D�SDUW\�ZKR�GHVLUHV�WR�UDLVH�VXFK�PDWWHUV�PXVW�SHWLWLRQ�WKLV

FRXUW� IRU�SHUPLVVLRQ� WR�DSSHDO�DQG�GHPRQVWUDWH� WKDW� WKHUH� LV� D� VXEVWDQWLDO

TXHVWLRQ� WKDW� WKH� VHQWHQFH� LV� LQDSSURSULDWH�� � ��� 3D�&�6�$�� �� �����E��

&RPPRQZHDOWK�Y��&DSSHOOLQL������$��G�������������3D��6XSHU��������

���� 7KH� GHWHUPLQDWLRQ� RI� ZKHWKHU� D� SDUWLFXODU� LVVXH� FRQVWLWXWHV� D

VXEVWDQWLDO� TXHVWLRQ� DV� WR� WKH� DSSURSULDWHQHVV� RI� VHQWHQFH� PXVW� EH

HYDOXDWHG�RQ�D� FDVH�E\�FDVH�EDVLV�� �%DU]\N�� ���� $��G� DW� ����� � ,W� LV� RQO\

ZKHUH� DQ� DJJULHYHG� SDUW\� FDQ� DUWLFXODWH� FOHDU� UHDVRQV� ZK\� WKH� VHQWHQFH

LPSRVHG�E\�WKH�WULDO�FRXUW�FRPSURPLVHV�WKH�VHQWHQFLQJ�VFKHPH�DV�D�ZKROH

WKDW�ZH�ZLOO�ILQG�D�VXEVWDQWLDO�TXHVWLRQ�DQG� UHYLHZ� WKH�GHFLVLRQ�RI�WKH� WULDO

FRXUW�� � ,G�� �:H� ZLOO� JUDQW� DQ� DSSHDO� RQO\�ZKHQ� WKH� DSSHOODQW� DGYDQFHV� D

FRORUDEOH� DUJXPHQW� WKDW� WKH� VHQWHQFLQJ� MXGJH
V� DFWLRQV� ZHUH� HLWKHU�� ���

LQFRQVLVWHQW�ZLWK�D�VSHFLILF�SURYLVLRQ�RI�WKH�6HQWHQFLQJ�&RGH��RU�����FRQWUDU\

WR�WKH� IXQGDPHQWDO�QRUPV�ZKLFK�XQGHUOLH�WKH�VHQWHQFLQJ�SURFHVV�� �%DU]\N

DQG�&DSSHOOLQL��VXSUD�
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���� ,Q�IXOILOOLQJ�WKLV�UHTXLUHPHQW��WKH�SDUW\�VHHNLQJ�WR�DSSHDO�PXVW�LQFOXGH

LQ�KLV�RU�KHU�EULHI�D�FRQFLVH�VWDWHPHQW�RI�WKH�UHDVRQV�UHOLHG�XSRQ�LQ�VXSSRUW

RI�WKH�SHWLWLRQ�IRU�DOORZDQFH�RI�DSSHDO���3D�5�$�3��5XOH������I������3D�&�6�$��

&RPPRQZHDOWK� Y�� 6DUDQFKDN�� ���� 3D�� ����� ����� ���� $��G� ����� ���

�������� FHUW�� GHQLHG�� ���� 8�6�� ������ ���� 6�&W�� ����� ���� /�(G��G� ���

���������$SSHOODQW�KDV�FRPSOLHG�ZLWK�WKLV�UHTXLUHPHQW�

���� :H�ILUVW�QRWH�WKDW�WKLV�&RXUW�KDV�KHOG�WKDW�D�FODLP�RI�H[FHVVLYHQHVV�RI

VHQWHQFH�GRHV�QRW�UDLVH�D�VXEVWDQWLDO�TXHVWLRQ�ZKHUH�WKH�VHQWHQFH�LV�ZLWKLQ

WKH�VWDWXWRU\�OLPLWV���1HOVRQ������$��G�DW������ �,Q�WKLV�FDVH��WKH�VHQWHQFH

LPSRVHG� ZDV� ZLWKLQ� WKH� VWDWXWRU\� OLPLWV�� � )XUWKHU�� DQ� DOOHJDWLRQ� WKDW� D

VHQWHQFLQJ� FRXUW� IDLOHG� WR� FRQVLGHU� FHUWDLQ� IDFWRUV� GRHV� QRW� UDLVH� D

VXEVWDQWLDO�TXHVWLRQ���,G�

���� +RZHYHU�� $SSHOODQW� DOVR� FRQWHQGV� WKDW� WKH� FRXUW� IDLOHG� WR� SODFH� LWV

UHDVRQV� RQ� WKH� UHFRUG� IRU� LPSRVLQJ� WKH� VHQWHQFH�� � $Q� DOOHJDWLRQ� WKDW� WKH

VHQWHQFLQJ�FRXUW�GLG�QRW�DGHTXDWHO\�VHW�IRUWK�LWV�UHDVRQV�RQ�WKH�UHFRUG�GRHV

SUHVHQW�D�VXEVWDQWLDO�TXHVWLRQ�� �&RPPRQZHDOWK�Y��-RQHV������$��G�����

���� �3D�� 6XSHU�� ������ �HQ� EDQF��� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G

��������������$FFRUGLQJO\��ZH�ZLOO�DGGUHVV�WKLV�FODLP�
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���� 7KH�6XSUHPH�&RXUW� RI� 3HQQV\OYDQLD�KDV� RXWOLQHG� WKH� VWDQGDUG�ZKLFK

JRYHUQV� ZKHWKHU� D� VHQWHQFLQJ� FRXUW� KDV� SURSHUO\� VWDWHG� LWV� UHDVRQV� IRU

LPSRVLQJ�VHQWHQFH�DQG�VWDWHG�

:KHUH�SUH�VHQWHQFH�UHSRUWV�H[LVW��ZH�VKDOO�FRQWLQXH�WR�SUHVXPH
WKDW� WKH� VHQWHQFLQJ� MXGJH� ZDV� DZDUH� RI� UHOHYDQW� LQIRUPDWLRQ
UHJDUGLQJ� WKH� GHIHQGDQW
V� FKDUDFWHU� DQG� ZHLJKHG� WKRVH
FRQVLGHUDWLRQV� DORQJ� ZLWK� PLWLJDWLQJ� VWDWXWRU\� IDFWRUV�� � $� SUH�
VHQWHQFH� UHSRUW� FRQVWLWXWHV� WKH� UHFRUG� DQG� VSHDNV� IRU� LWVHOI«�
+DYLQJ� EHHQ� IXOO\� LQIRUPHG� E\� WKH� SUH�VHQWHQFH� UHSRUW�� WKH
VHQWHQFLQJ�FRXUW
V�GLVFUHWLRQ�VKRXOG�QRW�EH�GLVWXUEHG�

&RPPRQZHDOWK�Y��'HYHUV������3D�������������������$��G���������������

7KHUHIRUH�� WKLV� UHTXLUHPHQW� LV�PHW� LI� WKH�FRXUW� VWDWHV�RQ� WKH� UHFRUG� WKDW� LW

KDV�FRQVXOWHG�D�SUH�VHQWHQFH�UHSRUW���,G�

7KH� VWDQGDUG� RI� UHYLHZ� LQ� VHQWHQFLQJ� PDWWHUV� LV� ZHOO� VHWWOHG�
,PSRVLWLRQ� RI� D� VHQWHQFH� LV� YHVWHG� LQ� WKH� GLVFUHWLRQ� RI� WKH
VHQWHQFLQJ�FRXUW>��ZKRVH�GHFLVLRQ@�ZLOO�QRW�EH�GLVWXUEHG�DEVHQW�D
PDQLIHVW� DEXVH� RI� GLVFUHWLRQ�� � $Q� DEXVH� RI� GLVFUHWLRQ� LV� PRUH
WKDQ�MXVW�DQ�HUURU�LQ�MXGJPHQW«���>2@Q�DSSHDO��WKH�WULDO�FRXUW�ZLOO
QRW� EH� IRXQG� WR� KDYH� DEXVHG� LWV� GLVFUHWLRQ� XQOHVV� WKH� UHFRUG
GLVFORVHV� WKDW� WKH� MXGJPHQW� H[HUFLVHG� ZDV� PDQLIHVWO\
XQUHDVRQDEOH��RU�WKH�UHVXOW�RI�SDUWLDOLW\��SUHMXGLFH��ELDV�RU�LOO�ZLOO�

&RPPRQZHDOWK� Y�� 6PLWK�� ���� 3D�� ����� ��������� ���� $��G� ����� ���

������� �FLWDWLRQV�RPLWWHG��� �0RUHRYHU��ZKHQ� UHYLHZLQJ�VHQWHQFLQJ�PDWWHUV�

ZH�PXVW�DFFRUG�WKH�VHQWHQFLQJ�FRXUW�JUHDW�ZHLJKW�DV�LW�LV�LQ�WKH�EHVW�SRVLWLRQ

WR� YLHZ� WKH� GHIHQGDQW
V� FKDUDFWHU�� GLVSOD\V� RI� UHPRUVH�� GHILDQFH� RU

LQGLIIHUHQFH�� DQG� WKH� RYHUDOO� HIIHFW� DQG� QDWXUH� RI� WKH� FULPH�

&RPPRQZHDOWK� Y�� &OHYHU�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

:KHUH� WKH� FRXUW
V� VHQWHQFLQJ� FROORTX\� �VKRZV� FRQVLGHUDWLRQ� RI� WKH

GHIHQGDQW
V� FLUFXPVWDQFHV�� SULRU� FULPLQDO� UHFRUG�� SHUVRQDO� FKDUDFWHULVWLFV
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DQG�UHKDELOLWDWLYH�SRWHQWLDO��DQG�WKH�UHFRUG�LQGLFDWHV�WKDW�WKH�FRXUW�KDG�WKH

EHQHILW�RI�WKH�SUHVHQWHQFH�UHSRUW��DQ�DGHTXDWH�VWDWHPHQW�RI�WKH�UHDVRQV�IRU

WKH�VHQWHQFH�LPSRVHG�KDV�EHHQ�JLYHQ��� �&RPPRQZHDOWK�Y��3KLOOLSV�����

$��G��������������3D��6XSHU���������FLWDWLRQV�RPLWWHG��

���� ,Q�WKH�SUHVHQW�FDVH��WKH�WULDO�FRXUW�PHW�WKH�UHTXLUHPHQWV�DV�VHW� IRUWK

LQ� 'HYHUV�� � 7KH� WULDO� FRXUW� VWDWHG� RQ� WKH� UHFRUG� WKDW� WKH� SUHVHQWHQFH

LQYHVWLJDWLRQ�UHSRUW�ZDV�WR�EH�PDGH�D�SDUW�RI� WKH�UHFRUG�� �1�7��6HQWHQFLQJ

��������� DW� ��� � 7KH� MXGJH� VWDWHG� VSHFLILFDOO\� WKDW� WKH� SUHVHQWHQFH� UHSRUW

�>KDV@�D�GLUHFW�LPSDFW�RQ�WKH�XOWLPDWH�LVVXH�DV�WR�VHQWHQFLQJ�RQ�ZKLFK�WKLV

&RXUW�FRQWLQXHG�WR�UHO\����,G���7KH�WULDO�FRXUW�ZHQW�RQ�WR�GLVFXVV�LWV�UHDVRQV

IRU� WKH� VHQWHQFH� LPSRVHG�� � ,G�� DW� ������ � 7KH� FRXUW� LQGLFDWHG� WKDW� LW� KDG

VWUXJJOHG� ZLWK� WKH� VHQWHQFH� LQ� WKLV� FDVH� DQG� WKDW� VHQWHQFH� ZRXOG� QRW� EH

OLJKWO\�LPSRVHG�� �,G��DW����� �7KH�MXGJH�VWDWHG�WKDW�KH�GLG�QRW�IHHO� WKDW� MDLO

WLPH� ZRXOG� VHUYH� RU� FXUH� $SSHOODQW
V� SUREOHP�� � ,G�� � 7KH� MXGJH� WRRN� LQWR

FRQVLGHUDWLRQ� $SSHOODQW
V� PLQGVHW� DQG� KLV� DQWLVRFLDO� EHKDYLRU�� � ,G�� � 7KH

MXGJH�QRWHG�WKH�HPRWLRQ�GLVSOD\HG�LQ�WKH�YLFWLP�LPSDFW�VWDWHPHQWV�DV�ZHOO

DV�$SSHOODQW
V�RZQ�FRPPHQWV���,G���$IWHU�FRQVLGHULQJ�DOO�WKHVH�IDFWV��WKH�WULDO

FRXUW� FRQFOXGHG�WKDW�D�VHQWHQFH�RI����WR����\HDUV�ZRXOG�EH� LQVXIILFLHQW� WR

SURWHFW�WKH�SXEOLF�VDIHW\�

���� ,Q�WKH�SUHVHQW�FDVH��D�VHQWHQFH�RI�OLIH�LPSULVRQPHQW�ZLWKRXW�SDUROH�LV

RQO\� WR� EH� LPSRVHG� XSRQ� D� ILQGLQJ� WKDW� ���� \HDUV� RI� WRWDO� FRQILQHPHQW� LV

LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�������3D�&�6�$�� ��������D�������7KH



-��(��������

������

WULDO� MXGJH� IRXQG� WKDW� ��� WR� ��� \HDUV� ZRXOG� EH� LQVXIILFLHQW� WR� SURWHFW� WKH

SXEOLF�VDIHW\���1�7��6HQWHQFLQJ�����������DW���������:H�ILQG�WKDW�WKH�MXGJH

SODFHG� VXIILFLHQW� UHDVRQV� RQ� WKH� UHFRUG� IRU� LPSRVLWLRQ� RI� WKH� ILUVW� OLIH

VHQWHQFH�� � +RZHYHU�� ZH� IXUWKHU� ILQG� WKDW� WKH� WULDO� MXGJH� GLG� QRW� SURYLGH

VXIILFLHQW�MXVWLILFDWLRQ�RQ�WKH�UHFRUG�DV�WR�WKH�UHDVRQV�D�VHFRQG�OLIH�VHQWHQFH

ZRXOG�EH�QHFHVVDU\���2QFH�WKH�FRXUW�LPSRVHG�WKH�ILUVW�OLIH�VHQWHQFH��LW�WKHQ

QHHGHG�WR�H[SODLQ�RQ�WKH�UHFRUG�ZK\�D�VHFRQG�FRQVHFXWLYH�OLIH�VHQWHQFH�ZDV

QHFHVVDU\� WR� SURWHFW� WKH� SXEOLF� VDIHW\�� � $V� VXFK�� XSRQ� UHPDQG� IRU

UHVHQWHQFLQJ�� WKH� WULDO� FRXUW� LV� IUHH� WR� LPSRVH� DQ\� VHQWHQFH� LW� GHHPV

DSSURSULDWH�VR�ORQJ�DV�WKH�WULDO�FRXUW�VXIILFLHQWO\�MXVWLILHV�LWV�UHDVRQV�RQ�WKH

UHFRUG�IRU�WKH�VHQWHQFHV�LPSRVHG�

���� -XGJPHQW� RI� VHQWHQFH� YDFDWHG�� � 5HPDQGHG� IRU� UHVHQWHQFLQJ�

-XULVGLFWLRQ�UHOLQTXLVKHG�

��� '(/�62/(��-��ILOHV�&RQFXUULQJ�DQG�'LVVHQWLQJ�2SLQLRQ�

���� -2+1621��-��ILOHV�&RQFXUULQJ�DQG�'LVVHQWLQJ�2SLQLRQ�
�LQ�ZKLFK�&$9$1$8*+��-��DQG�0860$112��-��MRLQ�

���� 25,(�0(/9,1��-��ILOHV�&RQFXUULQJ�6WDWHPHQW�
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$SSHOODQW � 1R�����+DUULVEXUJ�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH��6HSWHPEHU����������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�'DXSKLQ�&RXQW\�

&ULPLQDO��1RV������DQG�����&'�����

%()25(���0F(ZHQ��3�-���&$9$1$8*+��'(/�62/(��-2+1621��+8'2&.�
($.,1��-2<&(��0860$112�DQG�25,(�0(/9,1��--�

&21&855,1*�$1'�',66(17,1*�23,1,21�%<�'(/�62/(�-�

��� ,�MRLQ�-XGJH�-R\FH�LQ�ILQGLQJ�WKDW����3D�&�6�$��������LV�FRQVWLWXWLRQDO

DQG�LQ�YDFDWLQJ�WKH�VHFRQG�OLIH�VHQWHQFH���+RZHYHU��,�ZRXOG�DOVR�YDFDWH�WKH

ILUVW�OLIH�VHQWHQFH�DQG�UHPDQG�IRU�UHVHQWHQFLQJ���:KLOH�WKH�WULDO�FRXUW�KDV�WKH

GLVFUHWLRQ�WR�LPSRVH�D�OLIH�VHQWHQFH�WKHUH�PXVW�ILUVW�EH�D�GHWHUPLQDWLRQ�WKDW

WKLV� VHQWHQFH� LV� QHFHVVDU\� WR� SURWHFW� SXEOLF� VDIHW\�� � 7KH� EXUGHQ� LV� RQ� WKH

&RPPRQZHDOWK� WR� HVWDEOLVK� WKH� WKUHDW� DW� WKH� VHQWHQFLQJ� KHDULQJ�

&RPPRQZHDOWK�Y��:LOOLDPV��1R�����:�'��DSSHDO�'RFNHW�������3D��)LOHG

-XQH� ���� ������� &RPPRQZHDOWK� Y�� +DO\H�� ���� $��G� ���� �3D�� 6XSHU�

������

��� +HUH� EDVHG� RQ� KLV� SOHDV�� WKH� GHIHQGDQW� ZDV� IDFLQJ� SRWHQWLDO

FRQVHFXWLYH� VHQWHQFHV� ZLWK� D� PLQLPXP� SHQDOW\� RI� RYHU� ILIW\� \HDUV� DQG� D

PD[LPXP�SHQDOW\�RI�RYHU�RQH�KXQGUHG�\HDUV�� �7KHUH�LV�QR�ILQGLQJ�QRU�DQ\
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WHVWLPRQ\� WKDW� WKLV� VHQWHQFH� LV� LQVXIILFLHQW� WR� SURWHFW� WKH� SXEOLF�� � ,� ZRXOG

UHTXLUH�VXFK�

��� $�WULDO�FRXUW¶V�GLVFUHWLRQ�LQ�LPSRVLQJ�VHQWHQFH�LV�QRW�ZLWKRXW�OLPLWDWLRQ�

DQG� WKH� H[HUFLVH� RI� WKDW� GLVFUHWLRQ�PXVW�KDYH�D� UHDVRQDEOH� UHODWLRQVKLS� WR

WKH�HYLGHQFH�SUHVHQWHG�DW�WKH�VHQWHQFLQJ�KHDULQJ�
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7,027+<�1$7+$1�%52:1� � 1R�����+DUULVEXUJ�����
$SSHOODQW �

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�HQWHUHG�
6HSWHPEHU�����������&RXUW�RI�&RPPRQ�3OHDV��'DXSKLQ�&RXQW\�

&ULPLQDO�'LYLVLRQ�DW�1RV������	�����&'������

%()25(����0F(:(1��3�-���&$9$1$8*+��'(/�62/(��-2+1621��+8'2&.
�������($.,1��-2<&(��0860$112��DQG�25,(�0(/9,1��--�

&21&855,1*�$1'�',66(17,1*�23,1,21�%<�-2+1621��-��

�� ,�DJUHH�ZLWK�P\�GLVWLQJXLVKHG�FROOHDJXHV� WKDW�WKLV�&RXUW¶V�GHFLVLRQ� LQ

&RPPRQZHDOWK� Y��+DO\H�� ���� $��G� ���� �3D�� 6XSHU�� ������ �HQ� EDQF�� LV

GLVSRVLWLYH�RI�WKH�VL[WK�LVVXH�UDLVHG�E\�7LPRWK\�1DWKDQ�%URZQ�RQ�WKLV�DSSHDO�

,Q� +DO\H�� ZH� FRQFOXGHG� WKDW� 6HFWLRQ� ����� RI� WKH� 5HJLVWUDWLRQ� RI� 6H[XDO

2IIHQGHUV� $FW�� ��� 3D�&�6�� ���������������� �WKH� $FW�� YLRODWHV� WKH� GXH

SURFHVV�FODXVH�RI�WKH�IHGHUDO�FRQVWLWXWLRQ�� �,G��DW������ �$V�D�FRQVHTXHQFH�

ZH�VWUXFN�DV�XQFRQVWLWXWLRQDO�³�������RI�7LWOH����DQG�DOO�UHPDLQLQJ�VHFWLRQV

RI� WKH� $FW�ZKLFK� UHIHU� WR� WKH� GHVLJQDWLRQ� RI� D� µVH[XDOO\� YLROHQW� SUHGDWRU�¶´

,G�
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�� ,� DOVR� DJUHH� WKDW� %URZQ¶V� ILUVW� LVVXH�� ZKHWKHU� ��� 3D�&�6�� ������

YLRODWHV�WKH�H[�SRVW�IDFWR�FODXVH�RI�WKH�IHGHUDO�FRQVWLWXWLRQ��LV�ZLWKRXW�PHULW�

0RUHRYHU��,�DJUHH�WKDW�QR� UHOLHI� LV�GXH�%URZQ�RQ� WKH�FODLP�VHW� IRUWK� LQ�KLV

WKLUG� LVVXH� WKDW� WKH� VWDWXWH� YLRODWHV� GXH� SURFHVV� E\� UHTXLULQJ� WKH

&RPPRQZHDOWK� WR� SURYH� WKH� H[LVWHQFH� RI� SUHGLFDWH� RIIHQVHV� E\� D� PHUH

SUHSRQGHUDQFH� RI� WKH� HYLGHQFH�� � )LQDOO\�� ,� DOVR� MRLQ� P\� GLVWLQJXLVKHG

FROOHDJXHV� LQ� FRQFOXGLQJ� WKDW� %URZQ�� LQ� KLV� IRXUWK� LVVXH�� KDV� IDLOHG� WR

DGHTXDWHO\� GHYHORS� KLV� DUJXPHQW� WKDW� 6HFWLRQ� �����D����� LV

XQFRQVWLWXWLRQDOO\�YDJXH�LQ�IDLOLQJ�WR�GHILQH�WKH�VWDQGDUG�RI�SURRI�QHFHVVDU\

WR�GHWHUPLQH�ZKDW�LV�³LQVXIILFLHQW�WR�SURWHFW�SXEOLF�VDIHW\�´

�� +RZHYHU��,�UHVSHFWIXOO\�GLVDJUHH�ZLWK�P\�GLVWLQJXLVKHG�FROOHDJXHV�WKDW

WKH� GLVSRVLWLYH� LVVXH� KHUH� LV� %URZQ¶V� VL[WK� DQG� ILQDO� FRQWHQWLRQ�� LQTXLULQJ

ZKHWKHU����3D�&�6���������YLRODWHV�ERWK�WKH�8QLWHG�6WDWHV�DQG�3HQQV\OYDQLD

&RQVWLWXWLRQV� E\� FUHDWLQJ� D� SUHVXPSWLRQ� WKDW� DQ� LQGLYLGXDO� ZKR� KDV� EHHQ

FRQYLFWHG� RI� DQ� ³HQXPHUDWHG� RIIHQVH´� LV� D� ³VH[XDOO\� YLROHQW� SUHGDWRU´� DQG

WKHQ� UHTXLULQJ� VXFK� DQ� LQGLYLGXDO� WR� UHEXW� WKH� SUHVXPSWLRQ� E\� FOHDU� DQG

FRQYLQFLQJ�HYLGHQFH���5DWKHU��WKLV�&RXUW�PXVW�DGGUHVV�WKH�RYHUULGLQJ�LVVXH�RI

ZKHWKHU� ��� 3D�&�6�� �� �����D������ WKH� VWDWXWH� WKDW� JDYH� WKH� FRXUW� LWV

VHQWHQFLQJ�DXWKRULW\��LV�XQFRQVWLWXWLRQDO��DV�HQFRPSDVVHG�LQ�%URZQ¶V�VHFRQG

LVVXH�
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�� ,QLWLDOO\�� DV� QRWHG� E\� WKH� PDMRULW\�� RXU� 6XSUHPH� &RXUW� KDV� UHFHQWO\

VWUXFN�� DV�XQFRQVWLWXWLRQDO�� DOO� RI� WKRVH� SURYLVLRQV� RI� ��� 3D�&�6�� ��� �����

��������6XEFKDSWHU�+�� HQWLWOHG�5HJLVWUDWLRQ� RI� 6H[XDO� 2IIHQGHUV� �WKH� $FW��

WKDW�UHIHU� WR�WKH�GHVLJQDWLRQ� ³VH[XDOO\�YLROHQW�SUHGDWRU�´� �&RPPRQZHDOWK

Y�� :LOOLDPV�� ����� 3D�� /(;,6� ������ DW� ��� �3D�� /H[LV� -XQH� ���� ������

1HYHUWKHOHVV��:LOOLDPV� LV�QRW�FRQWUROOLQJ�KHUH�EHFDXVH��DV�GLVFXVVHG� LQIUD�

WKH�FRXUW��LQ�VHQWHQFLQJ�%URZQ�XQGHU�6HFWLRQ������D������PHUHO\�³ERUURZHG´

WKH� GHVLJQDWLRQ� ³VH[XDOO\� YLROHQW� SUHGDWRU´� IURP� WKH� $FW� ZLWKRXW� IROORZLQJ

DQ\� RI� WKH� GXH� SURFHVV� SURFHGXUHV� VSHFLILHG� WKHUHLQ�� � &RQVHTXHQWO\�� WKH

DFWLRQV�RI�WKH�FRXUW�PXVW�EH�UHYLHZHG�EDVHG�XSRQ�WKH�SURYLVLRQV�VHW�IRUWK�LQ

6HFWLRQ�������WKH�VHQWHQFLQJ�VWDWXWH�XQGHU�ZKLFK�WKH�FRXUW�KHUH�WRRN�DFWLRQ�

�� $IWHU�UHYLHZLQJ�WKH�DFWLRQV�RI�WKH�FRXUW�KHUH�YLV�D�YLV�6HFWLRQ�������,

FRQFOXGH� WKDW� WKH� ODQJXDJH� FRQWDLQHG� LQ� WKDW� VHFWLRQ� IDLOV� WR� SURYLGH� GXH

SURFHVV� VDIHJXDUGV� DV� UHTXLUHG� E\� ERWK� WKH� 8QLWHG� 6WDWHV� DQG� WKH

3HQQV\OYDQLD�&RQVWLWXWLRQV���,�DOVR�EHOLHYH�WKDW�WKH�UHDVRQV�VXSSOLHG�E\�WKH

WULDO� FRXUW�� DW� WKH� WLPH� RI� VHQWHQFLQJ�� IRU� LPSRVLQJ� WZR� FRQVHFXWLYH� OLIH

VHQWHQFHV� GR� QRW� VDWLVI\� WKH� UHTXLUHPHQWV� RI� WKH� 6HQWHQFLQJ� &RGH�� ��

3D�&�6������������������$FFRUGLQJO\��,�PXVW�UHVSHFWIXOO\�GLVVHQW�

�� $W� WKH� WLPH� RI� %URZQ¶V� VHQWHQFLQJ�� WKH� &RPPRQZHDOWK� SURYLGHG� WKH

UHTXLVLWH�GRFXPHQWDWLRQ�RI�%URZQ¶V�WZR�SULRU�FRQYLFWLRQV�IRU�DWWHPSWHG�UDSH�

7KH� FRXUW� WKHQ� GHWHUPLQHG� WKDW� WKH� PDQGDWRU\� PLQLPXP� VHQWHQFH� RI
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WZHQW\�ILYH�WR�ILIW\�\HDUV¶�LPSULVRQPHQW�XQGHU�6HFWLRQ������D�����DQG��D���

ZDV� LQVXIILFLHQW� WR� SURWHFW� WKH� SXEOLF� VDIHW\�� � &RQVHTXHQWO\�� WKH� FRXUW

VHQWHQFHG�%URZQ�WR�WZR�FRQVHFXWLYH�VHQWHQFHV�RI�OLIH�ZLWKRXW�SDUROH�EDVHG

RQ�WKH�UDSH�DQG�FULPLQDO�DWWHPSW��UDSH��FRQYLFWLRQV��ZLWK�DOO�RWKHU�VHQWHQFHV

WR�UXQ�FRQFXUUHQWO\�

�� ,� ILQG�PHULWRULRXV�%URZQ¶V�DUJXPHQW� WKDW�6HFWLRQ������D�����YLRODWHV

KLV� GXH� SURFHVV� ULJKWV� XQGHU� WKH� 8QLWHG� 6WDWHV� DQG� 3HQQV\OYDQLD

&RQVWLWXWLRQV� EHFDXVH� WKH� VWDWXWH� IDLOV� WR� SURYLGH� GHILQLWLYH� VWDQGDUGV� WR

JXLGH� WKH� H[HUFLVH� RI� WKH� FRXUW¶V� GLVFUHWLRQ� LQ� VHQWHQFLQJ�� � %URZQ� DVVHUWV

WKDW� DQ\�GHWHUPLQDWLRQ�XQGHU�6HFWLRQ������D����� WKDW� WZHQW\�ILYH� \HDUV� LV

³LQVXIILFLHQW� WR� SURWHFW� WKH� SXEOLF� VDIHW\´� LV� DUELWUDU\� EHFDXVH� WKH� VWDWXWH

GRHV�QRW�GHILQH�ZKDW�LV�VXIILFLHQW�WR�TXDOLI\�IRU�D�VHQWHQFH�RI�OHVV�WKDQ�OLIH�

%URZQ� VSHFLILFDOO\� FLWHV� WR� KLV� RZQ� FDVH� ZKHUH� WKH� FRXUW� LPSRVHG� WZR

FRQVHFXWLYH�OLIH�VHQWHQFHV�

�����2XU�VFRSH�RI�UHYLHZ�LV�SOHQDU\���2XU�VWDQGDUG�RI�UHYLHZ�LV�FOHDU���:KHQ

FRQVWUXLQJ�VWDWXWRU\�SURYLVLRQV��ZH�PXVW�UHPHPEHU�WKDW�HQDFWPHQWV�RI�WKH

*HQHUDO� $VVHPEO\� HQMR\� D� VWURQJ� SUHVXPSWLRQ� RI� FRQVWLWXWLRQDOLW\�

&RPPRQZHDOWK�Y��%DUXG������3D����������������$��G�����������������

$OO� GRXEWV� DUH� WR� EH� UHVROYHG� LQ� IDYRU� RI� VXVWDLQLQJ� WKH� FRQVWLWXWLRQDOLW\� RI

WKH�OHJLVODWLRQ���&RPPRQZHDOWK�Y��%O\VWRQH������3D����������������$��G

���������������DII¶G������8�6���������������³1RWKLQJ�EXW�D�FOHDU�YLRODWLRQ�RI
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WKH�&RQVWLWXWLRQ�±�D�FOHDU�XVXUSDWLRQ�RI�SRZHUV�SURKLELWHG�±�ZLOO� MXVWLI\� WKH

MXGLFLDO� GHSDUWPHQW� LQ� SURQRXQFLQJ� DQ� DFW� RI� >WKH@� OHJLVODWLYH� GHSDUWPHQW

XQFRQVWLWXWLRQDO� DQG�YRLG�´� �*ODQFH\�Y��&DVH\�� ����3D�� �������� ����$��G

�����������������TXRWLQJ�%XVVHU�Y��6Q\GHU������3D����������������$�����

������������ � ,Q�RWKHU�ZRUGV�� ³ZH�DUH�REOLJHG� WR�H[HUFLVH�HYHU\� UHDVRQDEOH

DWWHPSW� WR� YLQGLFDWH� WKH� FRQVWLWXWLRQDOLW\� RI� D� VWDWXWH� DQG� XSKROG� LWV

SURYLVLRQV�´��&RPPRQZHDOWK�Y��&KLOFRWH������$��G�����������3D��6XSHU�

������ �FLWLQJ�&RPPRQZHDOWK� Y�� 7ULOO�� ���� $��G� ������ ����� �3D�� 6XSHU�

���������³µ7KH�ULJKW�RI�WKH�MXGLFLDU\�WR�GHFODUH�D�VWDWXWH�YRLG��DQG�WR�DUUHVW

LWV� H[HFXWLRQ�� LV� RQH� ZKLFK�� LQ� WKH� RSLQLRQ� RI� DOO� FRXUWV�� LV� FRXSOHG� ZLWK

UHVSRQVLELOLWLHV�VR�JUDYH�WKDW�LW�LV�QHYHU�WR�EH�H[HUFLVHG�H[FHSW�LQ�YHU\�FOHDU

FDVHV�¶´� �6FKXEDFK�Y��6LOYHU������3D������� ����� Q��������$��G������ ���

Q���� ������� �TXRWLQJ�(ULH� 	�1RUWK�(DVW� 5DLOURDG� &R�� Y�� &DVH\�� ��� 3D�

����� �������� ��������� � 7KHUHIRUH�� LQ� RUGHU� IRU� DQ� DFW� WR� EH� GHFODUHG

XQFRQVWLWXWLRQDO�� WKH� FKDOOHQJLQJ� SDUW\� PXVW� SURYH� WKDW� WKH� DFW� ³FOHDUO\�

SDOSDEO\�DQG�SODLQO\´�YLRODWHV�WKH�FRQVWLWXWLRQ���%DUXG������3D��DW���������

$��G�DW�����

�� 7KH�FRQVWLWXWLRQDO�SURWHFWLRQ�XSRQ�ZKLFK�%URZQ�UHOLHV�LV�LQGHSHQGHQWO\

EDVHG� LQ� WKH�GXH�SURFHVV� FODXVH� RI� WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ� DQG� WKH

ODZ�RI�WKH�ODQG�FODXVH�RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ���8�6��&2167��DPHQG�

;,9��3$��&2167��DUW��,��������7KHVH�SURYLVLRQV�JXDUDQWHH�WKDW�D�SHUVRQ�LV�QRW
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WR� EH� GHSULYHG� RI� OLIH�� OLEHUW\�� RU� SURSHUW\� ZLWKRXW� GXH� SURFHVV� RI� ODZ

�)RXUWHHQWK�$PHQGPHQW��RU�XQOHVV�E\�WKH�ODZ�RI�WKH�ODQG��$UWLFOH����6HFWLRQ

���� � ³7KH� WHUPV� µODZ� RI� WKH� ODQG¶� DQG� µGXH� SURFHVV� RI� ODZ¶� DUH� OHJDO

HTXLYDOHQWV�´� � &KLOFRWH�� ���� $��G� DW� ���� �TXRWLQJ� &RPPRQZHDOWK� Y�

+HFN������$��G�������������DII¶G������3D�����������$��G�������������

��� ³µ>'@XH�SURFHVV�RI�ODZ�DQG�WKH�HTXDO�SURWHFWLRQ�RI�WKH�ODZV�DUH�VHFXUHG

LI� WKH� ODZV� RSHUDWH� RQ� DOO� DOLNH� DQG� GR� QRW� VXEMHFW� WKH� LQGLYLGXDO� WR� DQ

DUELWUDU\�H[HUFLVH�RI�WKH�SRZHUV�RI�JRYHUQPHQW�¶´��$SSOLFDWLRQ�RI�&KULVW\�

����3D���������������$��G����������������TXRWLQJ�'XQFDQ�Y��0LVVRXUL�����

8�6���������������������³>,@I�DUELWUDU\�DQG�GLVFULPLQDWRU\�HQIRUFHPHQW�LV�WR

EH� SUHYHQWHG�� ODZV� PXVW� SURYLGH� H[SOLFLW� VWDQGDUGV� IRU� WKRVH� ZKR� DSSO\

WKHP�� � $� YDJXH� ODZ� LPSHUPLVVLEO\� GHOHJDWHV� EDVLF� SROLF\� PDWWHUV� WR

SROLFHPHQ�� MXGJHV�� DQG� MXULHV� IRU� UHVROXWLRQ� RQ� DQ� DG� KRF� DQG� VXEMHFWLYH

EDVLV�� ZLWK� WKH� DWWHQGDQW� GDQJHUV� RI� DUELWUDU\� DQG� GLVFULPLQDWRU\

DSSOLFDWLRQ�´��*UD\QHG�Y��&LW\�RI�5LFKPRQG������8�6��������������������

�IRRWQRWH�RPLWWHG����7KXV��D�FULPLQDO�VWDWXWH�PXVW�FRQWDLQ�VWDQGDUGV�FDSDEOH

RI�FRQVLVWHQW�DSSOLFDWLRQ�

��� %HIRUH� SURFHHGLQJ� ZLWK�P\� RZQ� DQDO\VLV� RI� %URZQ¶V� VHFRQG� FODLP�� ,

ZRXOG� UHVSHFWIXOO\� VXEPLW� WKDW� P\� FROOHDJXHV¶� UHYLHZ� RI� WKDW� FODLP� LV� WRR

QDUURZO\� IRFXVHG�� � $GPLWWHGO\�� %URZQ� DVVHUWV� WKDW� WKH� ³FUXFLDO� VWDWXWRU\

WHUPLQRORJ\´�LV�WKH�SKUDVH� ³SURWHFW�WKH�SXEOLF� VDIHW\�´� �6XEVWLWXWH�%ULHI� IRU
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$SSHOODQW� DW� ���� � 0\� FROOHDJXHV� IRFXV� RQ� WKLV� SKUDVH� DQG� ILQG� LW� WR� EH

³DQDORJRXV�WR�WKH�ODQJXDJH�LQ�VHFWLRQ������E��´��0DMRULW\�VOLS�RS��DW������7KH

PDMRULW\�WKHQ�DVVHUWV�WKDW�³>W@KH�SKUDVH�µSURWHFWLRQ�RI�WKH�SXEOLF¶�DQG�ZKDW�LV

µLQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\¶�DUH�SKUDVHV�FRPPRQO\�XQGHUVWRRG�´

ZLWKRXW� DQ\� DQDO\VLV� ZKDWVRHYHU� RI� WKH� ODWWHU� SKUDVH�� � ,G�� DW� ���� � 7KH

PDMRULW\�FRQFOXGHV� WKDW�WKH� ODQJXDJH� WKDW� LW�KDV�SRVLWHG� WR� EH� DW� LVVXH� ³LV

GUDIWHG�ZLWK�VXIILFLHQW�GHILQLWHQHVV�DQG�WKDW�LW�LV�QRW�VXVFHSWLEOH�WR�DUELWUDU\

DQG� GLVFULPLQDWRU\� HQIRUFHPHQW�´� � ,G�� � ,� ILQG� IDXOW� ZLWK� P\� FROOHDJXHV¶

DQDO\VLV�DQG��FRQVHTXHQWO\��WKHLU�FRQFOXVLRQ�

��� ,Q�KLV�EULHI��%URZQ�DUJXHV�

7KH�GHWHUPLQDWLRQ�RI�ZKDW�LV�RU�LV�QRW�VXIILFLHQW�WR�SURWHFW
WKH�SXEOLF�VDIHW\�FOHDUO\�EHFRPHV�DQ�DUELWUDU\�GHFLVLRQ�ZKLFK�WKH
FRXUW� ZLOO� LQHYLWDEO\� PDNH�� � 8SRQ� D� GHWHUPLQDWLRQ� WKDW� D
GHIHQGDQW� KDV� EHHQ� FRQYLFWHG� RI� WKUHH� FULPHV� RI� YLROHQFH�� WKH
FRXUW� PD\� VHQWHQFH� WKH� GHIHQGDQW� WR� WZHQW\�ILYH� ����� \HDUV
LQFDUFHUDWLRQ�RU�D�OLIH�VHQWHQFH�RI�LQFDUFHUDWLRQ���7KH�VWDWXWH�IDLOV
WR�GHILQH�ZKDW�LV�VXIILFLHQW�WR�VDWLVI\�D�VHQWHQFH�RI�OHVV�WKDQ�OLIH�
$GGLWLRQDOO\��WKH�VWDWXWH�IDLOV�WR�GHILQH�ZKDW�WKH�³SURWHFW>LRQ�RI@
SXEOLF� VDIHW\´� PHDQV�� � 1RU� DUH� WKHUH� DQ\� GHILQLWLYH� JXLGHOLQHV
ZKLFK�ZLOO� DVVLVW� WKH� FRXUWV� LQ� GHWHUPLQLQJ�ZKHWKHU� WZHQW\�ILYH
�����\HDUV>µ@�LQFDUFHUDWLRQ�ZLOO�EH�VXIILFLHQW�WR�SURWHFW�WKH�SXEOLF
VDIHW\�

6XEVWLWXWH� %ULHI� IRU� $SSHOODQW� DW� ��� �HPSKDVLV� DGGHG��� � 0\� UHDGLQJ� RI

%URZQ¶V� 6XEVWLWXWH� %ULHI� IRUFHV� PH� WR� FRQFOXGH� WKDW� WKH� VWDWXWRU\� SKUDVH

UHTXLULQJ�DQDO\VLV�LV�WKH�SKUDVH�³LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\´�DQG

QRW�PHUHO\�WKH�VKRUWHQHG�SKUDVH��³SURWHFW�WKH�SXEOLF�VDIHW\�´��7KLV�PXVW�EH
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VR�� VLQFH� WKH� GLVFUHWLRQDU\� SRZHU� RI� WKH� VHQWHQFLQJ� FRXUW� LV� QRW� WULJJHUHG

XQOHVV�DQG�XQWLO�D�ILQGLQJ�RI�LQVXIILFLHQF\�KDV�EHHQ�PDGH�

��� ,�QRZ�WXUQ�WR�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�UHTXLUHPHQWV�RI�GXH�SURFHVV

DSSO\� WR� D� FRXUW¶V� GHWHUPLQDWLRQ� RI� ZKHWKHU� WZHQW\�ILYH� \HDUV� RI� WRWDO

FRQILQHPHQW�LV�³LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�´��7R�GHFLGH�ZKHWKHU

DQ\�GXH�SURFHVV�SURWHFWLRQV�PXVW�EH�DIIRUGHG��ZH�ILUVW�GHWHUPLQH

ZKHWKHU� WKH� QDWXUH� RI� WKH� LQWHUHVW� LV� RQH� ZLWKLQ� WKH
FRQWHPSODWLRQ� RI� WKH� OLEHUW\� RU� SURSHUW\� ODQJXDJH� RI� WKH
)RXUWHHQWK�$PHQGPHQW���2QFH�LW�LV�GHWHUPLQHG�WKDW�GXH�SURFHVV
DSSOLHV�� WKH� TXHVWLRQ� UHPDLQV� ZKDW� SURFHVV� LV� GXH�� �� �� �
>&@RQVLGHUDWLRQ� RI� ZKDW� SURFHGXUHV� GXH� SURFHVV� PD\� UHTXLUH
XQGHU� DQ\� JLYHQ� VHW� RI� FLUFXPVWDQFHV� PXVW� EHJLQ� ZLWK� D
GHWHUPLQDWLRQ�RI�WKH�SUHFLVH�QDWXUH�RI�WKH�JRYHUQPHQW� IXQFWLRQ
LQYROYHG�DV�ZHOO�DV�WKH�SULYDWH�LQWHUHVW�WKDW�KDV�EHHQ�DIIHFWHG�E\
JRYHUQPHQWDO�DFWLRQ�

0RUULVVH\� Y�� %UHZHU�� ���� 8�6�� ����� ���� ������� �FLWDWLRQV� DQG� LQWHUQDO

TXRWDWLRQV�PDUNV�RPLWWHG��

��� &OHDUO\�� WKH�QDWXUH�RI�WKH�SULYDWH� LQWHUHVW� LQYROYHG�KHUH� LV�ZLWKLQ� WKH

FRQWHPSODWLRQ�RI� WKH� OLEHUW\� ODQJXDJH�RI� WKH�)RXUWHHQWK�$PHQGPHQW�� �6HH

*UHHQKROW]�Y��1HEUDVND�3HQDO�,QPDWHV������8�6���������������³>*@LYHQ�D

YDOLG�FRQYLFWLRQ��WKH�FULPLQDO�GHIHQGDQW�KDV�EHHQ�FRQVWLWXWLRQDOO\�GHSULYHG�RI

KLV�OLEHUW\�´���&RPPRQZHDOWK�Y��$OOHQ������3D����������������$��G������

����� ������� �VWDWLQJ� WKDW� ZKHQ� D� GHIHQGDQW� KDV� EHHQ� FRQYLFWHG� DQG� LV

DZDLWLQJ� VHQWHQFH�� KLV� RU� KHU� ULJKW� WR� EH� IUHH� IURP� FRQILQHPHQW� KDV� EHHQ

H[WLQJXLVKHG��� � 7KH� QDWXUH� RI� WKH� JRYHUQPHQW� IXQFWLRQ� LQYROYHG� LV� WKH



-��(��������

����

DXWKRULW\� WR� HVWDEOLVK� DSSURSULDWH� SHQDOWLHV� IRU� WKH� FRPPLVVLRQ� RI� FULPH�

ZKLFK�LV�D�IXQFWLRQ�RI�WKH�/HJLVODWXUH���&RPPRQZHDOWK�Y��&ODXG\�����$��G

����������3D��6XSHU����������7KXV��WKLV�&RXUW�KDV�KHOG�WKDW�³VLQFH�D�SHUVRQ¶V

OLEHUW\� LV� DW� VWDNH� LQ� D� VHQWHQFLQJ� SURFHGXUH�� LW� REYLRXVO\� LQYROYHV� WKH

GHSULYDWLRQ�RI�GXH�SURFHVV�LI�WKH�SURFHGXUH�LV�LPSURSHU�´��&RPPRQZHDOWK

Y�� :DONHU�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � 6HH� DOVR

&RPPRQZHDOWK� Y�� 7D\ORU�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� DII¶G�

����3D����������$��G��������������³,W�LV�FOHDU��KRZHYHU��WKDW�WKH�VHQWHQFLQJ

SURFHVV�LV�VXEMHFW�WR�WKH�GXH�SURFHVV�FODXVH�´��

��� $OWKRXJK� ERWK� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� DQG� WKH� 8QLWHG� 6WDWHV

&RQVWLWXWLRQ�SURKLELW�WKH�GHOHJDWLRQ�RI�WKH�OHJLVODWLYH�IXQFWLRQ�

WKH�OHJLVODWXUH�PD\�FRQIHU�DXWKRULW\�DQG�GLVFUHWLRQ�XSRQ�DQRWKHU
ERG\� LQ� FRQQHFWLRQ� ZLWK� WKH� H[HFXWLRQ� RI� D� ODZ�� � :KHUH� WKH
OHJLVODWXUH� VHWV� SULPDU\� VWDQGDUGV�� LW�PD\� LPSRVH� WKH� GXW\� WR
FDUU\� RXW� WKH� OHJLVODWLYH� SROLF\� RQ� DQRWKHU� JRYHUQPHQWDO
XQLW���������+RZHYHU�� VXFK� D� JUDQW� RI� DXWKRULW\� PXVW� FRQWDLQ
DGHTXDWH� VWDQGDUGV� WR� JXLGH� DQG� UHVWUDLQ� WKH� H[HUFLVH� RI� WKH
GHOHJDWHG�DGPLQLVWUDWLYH�IXQFWLRQ�

&RPPRQZHDOWK� Y�� 3DUNHU�:KLWH�0HWDO� &R��� ���� 3D�� ���� ���� ���� $��G

�������������������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

��� 7KH� SRUWLRQV� RI� 6HFWLRQ� ����� WKDW� SHUWDLQ� WR� DQ� RIIHQGHU� ZKR� KDV

SUHYLRXVO\�EHHQ�FRQYLFWHG�RI�WZR�RU�PRUH�FULPHV�RI�YLROHQFH�UHDG�DV�IROORZV�

������� 6HQWHQFHV�IRU�VHFRQG�DQG�VXEVHTXHQW�RIIHQVHV

�D� 0DQGDWRU\�VHQWHQFH�²
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���� :KHUH� WKH� SHUVRQ� KDG� DW� WKH� WLPH� RI� WKH
FRPPLVVLRQ� RI� WKH� FXUUHQW� RIIHQVH� SUHYLRXVO\� EHHQ
FRQYLFWHG� RI� WZR� RU�PRUH� VXFK� FULPHV� RI� YLROHQFH� DULVLQJ
IURP� VHSDUDWH� FULPLQDO� WUDQVDFWLRQV�� WKH� SHUVRQ� VKDOO� EH
VHQWHQFHG�WR�D�PLQLPXP�VHQWHQFH�RI�DW� OHDVW����\HDUV�RI
WRWDO� FRQILQHPHQW�� QRWZLWKVWDQGLQJ�DQ\�RWKHU� SURYLVLRQ� RI
WKLV�WLWOH�RU� RWKHU� VWDWXWH� WR� WKH� FRQWUDU\�� � 3URRI� WKDW� WKH
RIIHQGHU� UHFHLYHG� QRWLFH� RI� RU� RWKHUZLVH� NQHZ� RU� VKRXOG
KDYH�NQRZQ�RI�WKH�SHQDOWLHV�XQGHU�WKLV�SDUDJUDSK�VKDOO�QRW
EH� UHTXLUHG�� �8SRQ� FRQYLFWLRQ� IRU� D� WKLUG� RU� VXEVHTXHQW
FULPH�RI�YLROHQFH� WKH� FRXUW�PD\�� LI� LW� GHWHUPLQHV� WKDW� ��
\HDUV� RI� WRWDO� FRQILQHPHQW� LV� LQVXIILFLHQW� WR� SURWHFW� WKH
SXEOLF� VDIHW\�� VHQWHQFH� WKH� RIIHQGHU� WR� OLIH� LPSULVRQPHQW
ZLWKRXW�SDUROH�

��������������������

�G��3URRI�DW�VHQWHQFLQJ�²3URYLVLRQV�RI�WKLV�VHFWLRQ
VKDOO�QRW�EH�DQ�HOHPHQW�RI�WKH�FULPH�DQG�QRWLFH�WKHUHRI�WR
WKH�GHIHQGDQW�VKDOO�QRW�EH�UHTXLUHG�SULRU�WR�FRQYLFWLRQ��EXW
UHDVRQDEOH� QRWLFH� RI� WKH� &RPPRQZHDOWK¶V� LQWHQWLRQ� WR
SURFHHG� XQGHU� WKLV� VHFWLRQ� VKDOO� EH� SURYLGHG� DIWHU
FRQYLFWLRQ�DQG�EHIRUH�VHQWHQFLQJ���7KH�DSSOLFDELOLW\�RI�WKLV
SURYLVLRQ� VKDOO� EH� GHWHUPLQHG� DW� VHQWHQFLQJ�� � 7KH
VHQWHQFLQJ� FRXUW�� SULRU� WR� LPSRVLQJ� VHQWHQFH� RQ� DQ
RIIHQGHU� XQGHU� VXEVHFWLRQ� �D��� VKDOO� KDYH� D� FRPSOHWH
UHFRUG� RI� WKH�SUHYLRXV� FRQYLFWLRQV� RI� WKH� RIIHQGHU�� FRSLHV
RI�ZKLFK�VKDOO�EH�IXUQLVKHG�WR�WKH�RIIHQGHU���,I�WKH�RIIHQGHU
RU� WKH� DWWRUQH\� IRU� WKH� &RPPRQZHDOWK� FRQWHVWV� WKH
DFFXUDF\�RI�WKH�UHFRUG��WKH�FRXUW�VKDOO�VFKHGXOH�D�KHDULQJ
DQG� GLUHFW� WKH� RIIHQGHU� DQG� WKH� DWWRUQH\� IRU� WKH
&RPPRQZHDOWK�WR�VXEPLW�HYLGHQFH�UHJDUGLQJ�WKH�SUHYLRXV
FRQYLFWLRQV� RI� WKH� RIIHQGHU�� � 7KH� FRXUW� VKDOO� WKHQ
GHWHUPLQH�� E\� D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH�� WKH
SUHYLRXV�FRQYLFWLRQV�RI�WKH�RIIHQGHU�DQG�� LI� WKLV� VHFWLRQ� LV
DSSOLFDEOH�� VKDOO� LPSRVH� VHQWHQFH� LQ� DFFRUGDQFH�ZLWK� WKLV
VHFWLRQ�� �6KRXOG�D�SUHYLRXV�FRQYLFWLRQ�EH�YDFDWHG�DQG�DQ
DFTXLWWDO� RU� ILQDO� GLVFKDUJH� HQWHUHG� VXEVHTXHQW� WR
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LPSRVLWLRQ� RI� VHQWHQFH� XQGHU� WKLV� VHFWLRQ�� WKH� RIIHQGHU
VKDOO� KDYH� WKH� ULJKW� WR� SHWLWLRQ� WKH� VHQWHQFLQJ� FRXUW� IRU
UHFRQVLGHUDWLRQ�RI�VHQWHQFH�LI�WKLV�VHQWHQFH�ZRXOG�QRW�KDYH
EHHQ� DSSOLFDEOH� H[FHSW� IRU� WKH� FRQYLFWLRQ� ZKLFK� ZDV
YDFDWHG�

���3D�&�6���������D�������G���HPSKDVLV�DGGHG��

��� 6HFWLRQ������DOVR�SURYLGHV�WKDW�ZKHUH�D�GHIHQGDQW�LV�WR�EH�VHQWHQFHG

XQGHU� WKH� WZR� VWULNHV� SRUWLRQ� RI� WKH� VWDWXWH�� WKH� FRXUW�PXVW� IROORZ� FHUWDLQ

SURFHGXUHV�WKDW�LQFOXGH�FRQGXFWLQJ�D�KHDULQJ�WR�GHWHUPLQH�LI�WKH�RIIHQGHU�LV

D�³KLJK�ULVN�GDQJHURXV�RIIHQGHU´�DQG�FRQVLGHULQJ�WKH�WZHOYH�IDFWRUV�OLVWHG�LQ

WKDW�VHFWLRQ���6HH����3D�&�6���������F�����������&RQVSLFXRXVO\�DEVHQW�IURP

WKLV�VWDWXWH��KRZHYHU��LV�D�SURFHGXUH�E\�ZKLFK�WKH�FRXUW�GHWHUPLQHV�ZKHWKHU

WZHQW\�ILYH� \HDUV� RI� WRWDO� FRQILQHPHQW� LV� ³LQVXIILFLHQW� WR� SURWHFW� WKH� SXEOLF

VDIHW\´� SULRU� WR� WKH� VHQWHQFLQJ� RI� D� WKUHH� VWULNH� RIIHQGHU� XQGHU� 6HFWLRQ

�����D�����

��� &RQVLGHUDWLRQ� RI� WKH� FRQWHPSRUDQHRXV� OHJLVODWLYH� KLVWRU\� RI� WKLV

SURYLVLRQ� UHYHDOV� WKDW� WKH� *HQHUDO� $VVHPEO\� ZDV� DZDUH� RI� WKLV� GHILFLHQF\

SULRU� WR� SDVVDJH� RI� WKH� XQGHUO\LQJ� ELOO�� � ,Q� ������ ZKHQ� WKH� HQDEOLQJ

OHJLVODWLRQ� IRU� WKH� 3HQQV\OYDQLD� 6HQWHQFLQJ� *XLGHOLQHV� ZDV� LQWURGXFHG�

5HSUHVHQWDWLYH� 6FLULFD� VWDWHG� WKDW� ³>W@KH� SXUSRVH� RI� WKH� DPHQGPHQW� LV� WR

PDNH� FULPLQDO� VHQWHQFHV� PRUH� UDWLRQDO� DQG� FRQVLVWHQW�� WR� HOLPLQDWH

XQZDUUDQWHG�GLVSDULW\�LQ�VHQWHQFLQJ��DQG�WR�UHVWULFW�WKH�XQIHWWHUHG�GLVFUHWLRQ

ZH� JLYH� WR� VHQWHQFLQJ� MXGJHV�´� � 3D�� +RXVH� -RXUQDO�� ����� �6HSWHPEHU� ���
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������� � 7KHVH�SXUSRVHV� DUH� FOHDUO\� LQ� DFFRUG�ZLWK�GXH�SURFHVV� SURWHFWLRQV

XQGHU�WKH�8QLWHG�6WDWHV�DQG�3HQQV\OYDQLD�&RQVWLWXWLRQV���+RZHYHU��ZKHQ�WKH

����� DPHQGPHQW� DW� LVVXH� ZDV� EHLQJ� FRQVLGHUHG� LQ� WKH� 6HQDWH�� WKH

OHJLVODWLYH� MRXUQDO� UHIOHFWV� WKDW� WKH� VWDWXWH� ZDV� LQWHQGHG� WR� JLYH� WKH

VHQWHQFLQJ� MXGJH�FRPSOHWH�GLVFUHWLRQ� LQ�GHWHUPLQLQJ�ZKHWKHU�D� WZHQW\�ILYH

\HDU�VHQWHQFH�ZRXOG�EH�³LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF� VDIHW\�´� �6HQDWRU

*UHHQOHDI��ZKR�RIIHUHG�WKH������DPHQGPHQW��UHPDUNHG�

>:@H�KDYH�JLYHQ�WKH�FRXUW�WKH�GLVFUHWLRQ�WR�JLYH�WKH�RIIHQGHU�OLIH
LPSULVRQPHQW���,I�KH�IHHOV�WKLV�JX\�VKRXOG�QRW�EH�RXW�HYHQ�DW���
\HDUV�RI�DJH��WKHQ�WKH�MXGJH�KDV�WKH�ULJKW�WR�GR�WKDW��������$QG�LI
\RX�JLYH�KLP�OLIH��DQG� LI� WKH� MXGJH� WKLQNV� LW� LV�DSSURSULDWH�� WKLV
ELOO�SURYLGHV�IRU�WKDW�DV�ZHOO���%XW�,�WKLQN�LW�LV�LPSRUWDQW�WR�JLYH
WKDW� MXGJH� WKH� RSSRUWXQLW\� WR� GHFLGH� ZKHWKHU� LW� VKRXOG� EH� ��
\HDUV�WR����\HDUV�RU�OLIH�LPSULVRQPHQW�

3D��6HQDWH�-RXUQDO���VW�6SHF��6HVV��DW������6HSWHPEHU�������������6HH�DOVR

LG��DW����������3ULRU�WR�YRWLQJ�RQ�6HQDWRU�*UHHQOHDI¶V�DPHQGPHQW��6HQDWRU

$QGUH]HVNL� RIIHUHG� DQ� DPHQGPHQW� WKDW� ZRXOG� PDQGDWH� OLIH� LPSULVRQPHQW

ZKHQ� D� GHIHQGDQW� LV� FRQYLFWHG� RI� KLV� WKLUG� YLROHQW� FULPH�� � 6HQDWRU� 0HOORZ

UHPDUNHG�

,I� \RX� YRWH� IRU� 6HQDWRU� $QGUH]HVNL¶V� DPHQGPHQW�� \RX� DUH� LQ
IDYRU� RI� D� SHUVRQ� VSHQGLQJ� WKH� UHVW� RI� KLV� OLIH� LQ� MDLO� IRU
FRPPLWWLQJ� D� YLROHQW� FULPH� IRU� WKH� WKLUG� WLPH�� � ,I� \RX� YRWH
DJDLQVW� 6HQDWRU� $QGUH]HVNL¶V� DPHQGPHQW� DQG� LQ� IDYRU� RI� ZKDW
6HQDWRU� *UHHQOHDI�ZDQWV�� WKHQ� \RX� DUH� SUHSDUHG� WR� OHDYH� WKDW
GLVFUHWLRQ�XS�WR�WKH�MXGLFLDU\���6R�OHW�XV�VD\�LW�H[DFWO\�WKH�ZD\�LW
LV�
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,G�� DW� ����� � � %\� HQDFWLQJ�6HQDWRU�*UHHQOHDI¶V� YHUVLRQ�� WKH� OHJLVODWXUH�ZDV

DZDUH� RI� WKH� GLVFUHWLRQ� LW� ZDV� JLYLQJ� WR� WKH� MXGLFLDU\� XQGHU� 6HFWLRQ

�����D�����

��� ,Q� DGGLWLRQ�� WKH� MRXUQDOV� DOVR� UHIOHFW� WKDW� ERWK� WKH� 6HQDWH� DQG� WKH

+RXVH�XQGHUVWRRG� WKDW� QR�KHDULQJ�ZRXOG� WDNH� SODFH� WR� GHWHUPLQH�ZKHWKHU

WZHQW\�ILYH�\HDUV�WR�OLIH�LV�³LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�´��6HQDWRU

*UHHQOHDI� XQHTXLYRFDOO\� VWDWHG� WKDW� ³LI� \RX� DUH� FRQYLFWHG� RI� WKDW� WKLUG

RIIHQVH��������>W@KHUH�LV�QR�KHDULQJ��������><@RX�DUH�LQ�WKH�SHQLWHQWLDU\�IRU���

\HDUV�WR����\HDUV��������SRVVLEO\�ORQJHU��DQG�PD\EH�OLIH�´��,G��DW�������:KHQ

WKH� +RXVH� FRQVLGHUHG� WKH� DPHQGPHQW�� DIWHU� QRWLQJ� WKDW� XQGHU� WKH� WZR

VWULNHV�SURYLVLRQ�D�KHDULQJ�LV�KHOG�WR�GHWHUPLQH�LI�WKH�FRQYLFWHG�GHIHQGDQW�LV

D�KLJK�ULVN�GDQJHURXV�RIIHQGHU��5HSUHVHQWDWLYH�3LFFROD�UHPDUNHG�WKDW�³WKHUH

LV�QR�KHDULQJ��DV�0U��%ODXP�LQGLFDWHG��DIWHU� WKH� WKLUG� RIIHQVH�´� � 3D��+RXVH

-RXUQDO�� ���� �2FWREHU� ��� ������� � &OHDUO\�� WKHQ�� LQ� DGGLWLRQ� WR� JLYLQJ� WKH

MXGLFLDU\�FRPSOHWH�GLVFUHWLRQ�WR�GHWHUPLQH�ZKHWKHU�VHQWHQFLQJ�D�WKLUG�VWULNH

RIIHQGHU� WR� WZHQW\�ILYH� \HDUV¶� LPSULVRQPHQW� LV� ³LQVXIILFLHQW� WR� SURWHFW� WKH

SXEOLF� VDIHW\�´� WKH� OHJLVODWXUH� GLG� QRW� LQWHQG� IRU� WKDW� GHWHUPLQDWLRQ� WR� EH

PDGH�DW�DQ�LQGHSHQGHQW�KHDULQJ�KHOG�EHIRUH�VHQWHQFLQJ���7KXV��,�QRZ�ORRN

WR� FDVH� ODZ� WR� GHWHUPLQH� ZKHWKHU� GXH� SURFHVV� VWDQGDUGV� DSSO\� ZKHQ� WKH

FRXUW� LV� JLYHQ� FRPSOHWH� GLVFUHWLRQ� WR� GHWHUPLQH� ZKHWKHU� D� VHQWHQFH� RI

WZHQW\�ILYH�\HDUV�WR�OLIH�LV�³LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�´
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��� ,Q� 6SHFKW� Y�� 3DWWHUVRQ�� ���� 8�6�� ���� �������� WKH� 8QLWHG� 6WDWHV

6XSUHPH�&RXUW�IRXQG�WKH�&RORUDGR�6H[�2IIHQGHUV�$FW�WR�EH�XQFRQVWLWXWLRQDO

EHFDXVH� LW� ODFNHG� GXH� SURFHVV� SURWHFWLRQV�� � ,G�� DW� �������� � 7KHUH�� WKH

GHIHQGDQW�ZDV�FRQYLFWHG�RI�D�VH[�RIIHQVH�WKDW�FDUULHG�D�WHQ�\HDU�VHQWHQFH�RI

LPSULVRQPHQW�� � 8QGHU� WKH� &RORUDGR� 6H[� 2IIHQGHUV� $FW�� WKH� FRXUW� FRXOG

VHQWHQFH�WKH�GHIHQGDQW�IRU�DQ�LQGHWHUPLQDWH�WHUP�IURP�RQH�GD\�WR�OLIH�LI�WKH

FRXUW�ZDV�³RI�WKH�RSLQLRQ�WKDW�´�LI�DW�ODUJH��WKH�GHIHQGDQW�ZRXOG�FRQVWLWXWH�³D

WKUHDW�RI�ERGLO\�KDUP�WR�PHPEHUV�RI�WKH�SXEOLF��RU� LV� DQ�KDELWXDO� RIIHQGHU

DQG� PHQWDOO\� LOO�´� � ,G�� DW� ���� �TXRWLQJ� &2/2�� 5(9�� 67$7�� $11�� ���������

��������� �3XUVXDQW� WR� WKH�$FW�� WKH� WULDO� FRXUW� VXEMHFWHG�WKH�GHIHQGDQW� WR�D

SV\FKLDWULF� H[DPLQDWLRQ�� � 7KHQ�� EDVHG� RQ� WKH� SV\FKLDWULF� UHSRUW� SURYLGHG

SUHYLRXVO\�WR�WKH�FRXUW��ZLWKRXW�D�KHDULQJ�RU�ULJKW�RI�FRQIURQWDWLRQ��WKH�FRXUW

VHQWHQFHG�WKH�GHIHQGDQW�WR�DQ�LQGHWHUPLQDWH�WHUP�RI�RQH�GD\�WR�OLIH�

��� ,Q�6SHFKW�� WKH�&RXUW� EHJDQ� LWV� RSLQLRQ�E\� UHDIILUPLQJ� LWV� UXOLQJ� ILUVW

ODLG�GRZQ�LQ�:LOOLDPV�Y��1HZ�<RUN������8�6�� ������������ WKDW� ³WKH�'XH

3URFHVV� &ODXVH� RI� WKH� )RXUWHHQWK� $PHQGPHQW� GLG� QRW� UHTXLUH� D� MXGJH� WR

KDYH�KHDULQJV�DQG�WR�JLYH�D�FRQYLFWHG�SHUVRQ�DQ�RSSRUWXQLW\�WR�SDUWLFLSDWH�LQ

WKRVH� KHDULQJV�ZKHQ�KH� FDPH� WR� GHWHUPLQH� WKH� VHQWHQFH� WR� EH� LPSRVHG�´

,G�� DW� ����� � 7KH� &RXUW� UHDVRQHG� WKDW� WKH� W\SH� RI� UHSRUWV� UHOLHG� XSRQ� E\

FRQVFLHQWLRXV�MXGJHV��VXFK�DV�D�SUREDWLRQ�UHSRUW��FRQFHUQ�³µHYHU\�DVSHFW�RI�D

GHIHQGDQW¶V� OLIH�� � 7KH� W\SH� DQG� H[WHQW� RI� WKLV� LQIRUPDWLRQ� PDNH� WRWDOO\
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LPSUDFWLFDEOH�LI�QRW�LPSRVVLEOH�RSHQ�FRXUW�WHVWLPRQ\�ZLWK�FURVV�H[DPLQDWLRQ�

6XFK�D�SURFHGXUH�FRXOG�HQGOHVVO\�GHOD\�FULPLQDO�DGPLQLVWUDWLRQ�LQ�D�UHWULDO�RI

FROODWHUDO� LVVXHV�¶´� � ,G�� �TXRWLQJ� :LOOLDPV�� ���� 8�6�� DW� ��������

1HYHUWKHOHVV�� WKH�&RXUW� UHIXVHG� WR� DSSO\� WKH� UXOH� RI� WKH�:LOOLDPV� FDVH� WR

WKH�&RORUDGR�VWDWXWH�EHIRUH�LW���7KH�&RXUW�FRQFOXGHG�WKDW�WKH�GHWHUPLQDWLRQ

RI�³ZKHWKHU�D�SHUVRQ�FRQVWLWXWHV�D�WKUHDW�RI�ERGLO\�KDUP�WR�PHPEHUV�RI�WKH

SXEOLF�RU�LV�DQ�KDELWXDO�RIIHQGHU�DQG�PHQWDOO\�LOO´�ZDV�³D�QHZ�ILQGLQJ�RI�IDFW

WKDW� ZDV� QRW� DQ� LQJUHGLHQW� RI� WKH� RIIHQVH� FKDUJHG�´� � ,G�� DW� ���� �FLWDWLRQ

RPLWWHG��� � 7KH� &RXUW� DQDORJL]HG� WKH� FDVH� WR� ³UHFLGLYLVW� VWDWXWHV� ZKHUH� DQ

KDELWXDO�FULPLQDO�LVVXH�LV�D�GLVWLQFW�LVVXH��RQ�ZKLFK�D�GHIHQGDQW�PXVW�UHFHLYH

UHDVRQDEOH�QRWLFH�DQG�DQ�RSSRUWXQLW\�WR�EH�KHDUG�´��,G��DW������FLWDWLRQ�DQG

LQWHUQDO� TXRWDWLRQ� PDUNV� RPLWWHG��� � 7KH� &RXUW� GHWHUPLQHG� WKDW� VXFK� D

KHDULQJ�FRQVWLWXWHV� D� VHSDUDWH� FULPLQDO� SURFHHGLQJ�� DQG�� FRQVHTXHQWO\�� WKH

SHWLWLRQHU�ZDV�HQWLWOHG�³µWR�WKH�IXOO�SDQRSO\�RI�WKH�UHOHYDQW�SURWHFWLRQV�ZKLFK

GXH� SURFHVV� JXDUDQWHHV� LQ� VWDWH� FULPLQDO� SURFHHGLQJV�¶´� � ,G�� �TXRWLQJ

*HUFKPDQ�Y��0DURQH\������)��G������������UG�&LU���������

��� ,Q�*HUFKPDQ��WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�7KLUG�&LUFXLW

UHYLHZHG�D�FRPSDUDEOH�3HQQV\OYDQLD�VWDWXWH��WKH�%DUU�:DONHU�$FW�RI�-DQXDU\

��� ������ 3�/�� ������ 3$�� 67$7�� $11�� WLW�� ���� ��� ���������� �UHSHDOHG� DQG

UHSODFHG�E\����3D�&�6���������>6HQWHQFLQJ�$OWHUQDWLYHV@����7KH�$FW�SURYLGHG

WKDW�LI�WKH�FRXUW�ZDV�RI�WKH�RSLQLRQ�WKDW�WKH�SHUVRQ�EHIRUH�LW��ZKR�KDG�EHHQ
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FRQYLFWHG� RI� HLWKHU� LQGHFHQW� DVVDXOW�� LQFHVW�� DVVDXOW� ZLWK� LQWHQW� WR� FRPPLW

VRGRP\�� VROLFLWDWLRQ� WR� FRPPLW� VRGRP\�� VRGRP\�� DVVDXOW� ZLWK� LQWHQW� WR

UDYLVK� RU� UDSH�� ZRXOG�� ³LI� DW� ODUJH�� FRQVWLWXWH� D� WKUHDW� RI� ERGLO\� KDUP� WR

PHPEHUV�RI�WKH�SXEOLF��RU�LV�DQ�KDELWXDO�RIIHQGHU�RU�PHQWDOO\�LOO�´�WKH�FRXUW

FRXOG��LQ�OLHX�RI�RWKHU�VHQWHQFHV�SURYLGHG�E\�ODZ��VHQWHQFH�WKH�SHUVRQ�WR�D

VWDWH�LQVWLWXWLRQ�IRU�DQ�LQGHWHUPLQDWH�WHUP�IURP�RQH�GD\�WR�OLIH���*HUFKPDQ�

����)��G�DW�����

��� $IWHU�*HUFKPDQ�ZDV�FRQYLFWHG��WKH�VHQWHQFLQJ�FRXUW�DQQRXQFHG�WKDW�LW

ZRXOG�LQYRNH�WKH�%DUU�:DONHU�SURFHGXUH���$W�VHQWHQFLQJ��WKH�FRXUW�IRXQG�WKH

SHWLWLRQHU�WR�FRQVWLWXWH�³D�WKUHDW�RI�ERGLO\�KDUP�WR�PHPEHUV�RI�WKH�SXEOLF´�LI

DW�ODUJH���,G��DW�������7KH�FRXUW�PDGH�WKLV�GHWHUPLQDWLRQ�EDVHG�VROHO\�RQ�D

OHWWHU� VLJQHG� E\� WKH� 'HSDUWPHQW¶V� &RPPLVVLRQHU� RI� 0HQWDO� +HDOWK�� D

SV\FKLDWULF� UHSRUW� IRU� WKH� FRXUW¶V� ³FRQILGHQWLDO� XVH�´� DQG� D� UHSRUW� RQ� WKH

SUHVHQWHQFH�LQYHVWLJDWLRQ���+RZHYHU��SULRU�WR�PDNLQJ�WKLV�ILQGLQJ��WKH�FRXUW

DVNHG� *HUFKPDQ� LI� KH� KDG� DQ\� FRPPHQW� RU� DQ\WKLQJ� WR� VD\�� WR� ZKLFK

*HUFKPDQ¶V� FRXQVHO� UHSOLHG� WKDW� KH� GLG� QRW�� � 7KH� FRXUW� FOHDUO\� LQYLWHG

*HUFKPDQ� WR� FRPH� IRUZDUG� WR� WHOO� WKH� FRXUW� ZK\� VHQWHQFH� VKRXOG� QRW� EH

LPSRVHG�RU�WR�VD\�DQ\WKLQJ�KH�ZDQWHG�WR�VD\�LQ�FRQQHFWLRQ�ZLWK�WKH�FDVH���,Q

SRLQW�RI�IDFW��WKH�FRXUW�WROG�*HUFKPDQ¶V�DWWRUQH\�WKDW�³\RX�KDG�EHWWHU�PDNH

LW�DPSO\�FOHDU�WR�KLP�WKDW�WKLV�LV�KLV�GD\�LQ�&RXUW�DQG�KH�PD\�WDNH�WKH�VWDQG

DQG�WHVWLI\�LI�KH�ZLVKHV�´��,G���+RZHYHU��*HUFKPDQ�GLG�QRW�WDNH�WKH�VWDQG�
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7KH� FRXUW� WKHQ� PDGH� LWV� ILQGLQJ� DQG� VHQWHQFHG� *HUFKPDQ� WR� XQGHUJR

LPSULVRQPHQW�IRU�QRW�OHVV�WKDQ�RQH�GD\�DQG�QRW�PRUH�WKDQ�WKH�WHUP�RI�KLV

QDWXUDO�OLIH�

��� 8SRQ�UHYLHZ��WKH�7KLUG�&LUFXLW�FRQFOXGHG�WKDW�*HUFKPDQ¶V�GXH�SURFHVV

ULJKWV�ZHUH�YLRODWHG�³E\�D�GHWHUPLQDWLRQ�PDGH�DW�D�KHDULQJ�DW�ZKLFK�WKH�RQO\

HYLGHQFH�DJDLQVW�KLP�ZDV�WKH�&RPPLVVLRQHU¶V�UHSRUW�WR�WKH�FRXUW�FRQWDLQLQJ

XOWLPDWH� ILQGLQJV� RI� IDFW� EDVHG�XSRQ� UHSRUWV� RI� D� ³FRQILGHQWLDO´� SV\FKLDWULF

H[DPLQDWLRQ� DQG�D�SUREDWLRQ� LQYHVWLJDWLRQ�´� � ,G�� DW� ����� � %HFDXVH� QHLWKHU

WKH�&RPPLVVLRQHU�QRU�DQ\RQH�ZKR�UHSRUWHG�WR�KLP�DSSHDUHG�DW�*HUFKPDQ¶V

VHQWHQFLQJ� KHDULQJ�� WKH� 7KLUG� &LUFXLW� GHWHUPLQHG� WKDW� *HUFKPDQ� ZDV� QRW

SURYLGHG�DQ�RSSRUWXQLW\�WR�FRQIURQW�WKHP�RU�FURVV�H[DPLQH�WKHP�UHJDUGLQJ

WKH� ILQGLQJV� RI� WKH� &RPPLVVLRQHU�� � 7KRXJK� LQ� WKH� LQVWDQW� FDVH� WKH� UHSRUW

SURYLGHG� WR� WKH� VHQWHQFLQJ� FRXUW� ZDV� QRW� FRQILGHQWLDO�� DQG� LQ� IDFW�� %URZQ

ZDV�SURYLGHG�D�FRS\�SULRU�WR�VHQWHQFLQJ��,�ILQG�WKH�IDFWV�LQ�*HUFKPDQ�WR�EH

VXIILFLHQWO\�DQDORJRXV�

��� 7KH� 7KLUG� &LUFXLW� IRXQG� WKH� FRXUW¶V� GHWHUPLQDWLRQ� WKDW� *HUFKPDQ

FRQVWLWXWHG�³D�WKUHDW�RI�ERGLO\�KDUP�WR�PHPEHUV�RI�WKH�SXEOLF´�WR�EH�D�QHZ

ILQGLQJ�RI�IDFW���,G��DW�������7KH�7KLUG�&LUFXLW�UHDVRQHG�WKDW�EHIRUH�JUHDWHU

SXQLVKPHQW�WKDQ�WKDW�SURYLGHG�E\�VWDWXWH�IRU�FRQYLFWLRQ�RI�WKH�FULPH�FRXOG

EH�LPSRVHG��WKH�FRXUW�KDG�WR�ILUVW�PDNH�DQ�DGGLWLRQDO�ILQGLQJ�RI�IDFW�WKDW�ZDV

QRW� DQ� HOHPHQW� RI� WKH� FULPH� FRPPLWWHG�� � 7KLV� GHWHUPLQDWLRQ�� HVVHQWLDOO\�
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FUHDWHG�DQ� LQGHSHQGHQW�FULPLQDO� RIIHQVH�EHFDXVH� LW� LV� ³µLQGHSHQGHQW� RI� WKH

GHWHUPLQDWLRQ�RI� JXLOW� RQ� WKH�XQGHUO\LQJ� VXEVWDQWLYH� RIIHQVH�¶´� �,G�� DW� ���

�TXRWLQJ�2\OHU�Y��%ROHV������8�6���������������������7KXV��WKH�7KLUG�&LUFXLW

FRQFOXGHG�

,I�WKH�GHWHUPLQDWLRQ�RI�WKH�LQGHSHQGHQW�LVVXH�LQ�2\OHU�>ZKHWKHU
RQH�LV�DQ�KDELWXDO�RIIHQGHU@��OLPLWHG�DV�LW�ZDV�WR�MXGLFLDO�UHFRUGV
DQG� LGHQWLW\�� PDGH� WKH� QHZ� FKDUJH� VHSDUDWH� IURP� WKH
VXERUGLQDWH� RIIHQVH� DQG� WKXV� UHTXLUHG� IXOO� GXH� SURFHVV�� LW� LV
VXUHO\�UHTXLUHG�KHUH��ZKHUH�WKH�FULWLFDO�QHZ�LVVXH��L�H���ZKHWKHU
SHWLWLRQHU��LI�DW�ODUJH��ZRXOG�FRQVWLWXWH�D�GDQJHU�RI�ERGLO\�KDUP
WR� WKH�SXEOLF�� LV� D� FRPSOH[�DQG�SHUVRQDO� RQH� JRLQJ� IDU� EH\RQG
PHUH�UHFRUGV�DQG�LGHQWLILFDWLRQ�

,G���6HH�DOVR�:LOOLDPV�������3D��/(;,6�������DW��������³*LYHQ�RXU�YLHZ�

KRZHYHU�� WKDW� WKH� SURFHHGLQJ� VHW� IRUWK� LQ� >6HFWLRQ� ����@� WR� GHWHUPLQH

ZKHWKHU� RQH� LV� D� VH[XDOO\� YLROHQW� SUHGDWRU� LV� D� VHSDUDWH� IDFWXDO

GHWHUPLQDWLRQ�� WKH� HQG� UHVXOW� RI� ZKLFK� LV� WKH� LPSRVLWLRQ� RI� FULPLQDO

SXQLVKPHQW��ZH�KROG�WKDW�DQ\WKLQJ�OHVV�WKDQ�WKH�IXOO�SDQRSO\�RI�WKH�UHOHYDQW

SURWHFWLRQV� ZKLFK� GXH� SURFHVV� JXDUDQWHHV� LV� YLRODWLYH� RI� WKH� )RXUWHHQWK

$PHQGPHQW�´��

��� %DVHG�RQ�P\� UHYLHZ�RI� WKH� OHJLVODWLYH�KLVWRU\� RI� WKH� VWDWXWH�ZH� QRZ

UHYLHZ�� DQG� RI� UHOHYDQW� FDVH� ODZ�� ,� FRQFOXGH� WKDW� WKH� GHWHUPLQDWLRQ� RI

ZKHWKHU�WZHQW\�ILYH�\HDUV¶�LQFDUFHUDWLRQ�LV�³LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF

VDIHW\´� FRQVWLWXWHV� D� FRQFOXVLRQ� WKDW�PXVW� EH� EDVHG� XSRQ� QHZ� ILQGLQJV� RI

IDFW�� �6SHFKW�� ����8�6�� DW� �����*HUFKPDQ�� ���� )��G� DW� �����:LOOLDPV�
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�����3D�/H[LV�������DW���������6HH�DOVR�&RPPRQZHDOWK�Y��+DO\H�����

$��G�����������3D��6XSHU���������GHWHUPLQLQJ�WKDW�WKH�GHVLJQDWLRQ�³VH[XDOO\

YLROHQW�SUHGDWRU´�LV�³VHSDUDWH�DQG�GLVWLQFW�IURP�ERWK�WKH�WULDO�DQG�VHQWHQFLQJ

DQG�HQWDLOV�D�IDFW�ILQGLQJ�IXQFWLRQ´�WKDW�GHPDQGV�D�KLJK�VWDQGDUG�RI�SURRI��

$V� VXFK�� D� GHIHQGDQW� PXVW� EH� JLYHQ� ³WKH� IXOO� SDQRSO\� RI� WKH� UHOHYDQW

SURWHFWLRQV�ZKLFK�GXH�SURFHVV�JXDUDQWHHV�LQ�VWDWH�FULPLQDO�SURFHHGLQJV���+H

PXVW� EH� DIIRUGHG� DOO� WKRVH� VDIHJXDUGV� ZKLFK� DUH� IXQGDPHQWDO� ULJKWV� DQG

HVVHQWLDO� WR� D� IDLU� WULDO�� LQFOXGLQJ� WKH� ULJKW� WR� FRQIURQW� DQG� FURVV�H[DPLQH

ZLWQHVVHV�DJDLQVW�KLP�´��6SHFKW������8�6��DW���������TXRWLQJ�*HUFKPDQ�

���� )��G� DW� ������ � � ,Q� RWKHU� ZRUGV�� GXH� SURFHVV� ³UHTXLUHV� WKDW� >WKH

GHIHQGDQW@� EH� SUHVHQW� ZLWK� FRXQVHO�� KDYH� DQ� RSSRUWXQLW\� WR� EH� KHDUG�� EH

FRQIURQWHG�ZLWK�ZLWQHVVHV�DJDLQVW�KLP��KDYH�WKH�ULJKW�WR�FURVV�H[DPLQH��DQG

WR�RIIHU�HYLGHQFH�RI�KLV�RZQ���$QG�WKHUH�PXVW�EH�ILQGLQJV�DGHTXDWH�WR�PDNH

PHDQLQJIXO�DQ\�DSSHDO�WKDW�LV�DOORZHG�´��,G��DW�����

��� ,Q� WKH� LQVWDQW� FDVH��%URZQ�ZDV�GHQLHG�KLV� GXH�SURFHVV� ULJKWV� GXULQJ

WKDW�SRUWLRQ�RI�WKH�VHQWHQFLQJ�SURFHHGLQJ�ZKHUH�WKH�FRXUW�GHWHUPLQHG�WKDW�D

VHQWHQFH�RI�WZHQW\�ILYH�\HDUV�ZDV�³LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�´

7KDW� SRUWLRQ� RI� WKH� SURFHHGLQJ� PHUHO\� FRQVLVWHG� RI� WKH� SURVHFXWRU¶V

UHTXHVWLQJ� WKH� FRXUW� WR�PDNH� WKH� SUHVHQWHQFH� LQYHVWLJDWLRQ� DQG� WKH� 6WDWH

%RDUG�UHSRUW�SDUW�RI�WKH�UHFRUG���%URZQ¶V�FRXQVHO�GLG�QRW�REMHFW���7KH�FRXUW

WKHQ�DVNHG�%URZQ�LI�KH�ZLVKHG�WR�DGG�DQ\WKLQJ�WR�WKH�UHFRUG�IRU�WKH�FRXUW¶V
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FRQVLGHUDWLRQ�� � %URZQ¶V� FRXQVHO� WROG� WKH� FRXUW� WKDW� KH� ZRXOG� QRW� EH

SUHVHQWLQJ� DQ\� HYLGHQFH� UHJDUGLQJ� WKH� %RDUG¶V� UHSRUW�� � 1�7�� 6HQWHQFLQJ�

6HSWHPEHU�����������DW�������7KH�FRXUW�WKHQ�UHPDUNHG�WKDW�³XSRQ�UHYLHZ�RI

WKH�SUHVHQWHQFH�LQYHVWLJDWLRQ�DQG�WKH�DVVHVVPHQW�ERDUG¶V�GHWHUPLQDWLRQ��ZH

ILQG�WKDW�7LPRWK\�%URZQ�LV�D�VH[XDOO\�YLROHQW�SUHGDWRU�DV�GHILQHG���%HLQJ�WKDW

WKH�FDVH��PRYH�WR�VHQWHQFLQJ�´��,G��DW���

��� $OWKRXJK� WKH� VHQWHQFLQJ� FRXUW� GLG� LQYLWH� %URZQ� WR� SDUWLFLSDWH� LQ� WKH

SURFHHGLQJV�� VXFK� DQ� LQYLWDWLRQ� ZDV� LQVXIILFLHQW� WR� DIIRUG� %URZQ� KLV� GXH

SURFHVV� ULJKWV�� � 7KH� WUDQVFULSW� RI� WKH� VHQWHQFLQJ� SURFHHGLQJ� UHIOHFWV� WKDW

%URZQ�ZDV�FKDOOHQJLQJ�WKH�UHJLVWUDWLRQ�VHFWLRQ�RI�WKH�5HJLVWUDWLRQ�RI�6H[XDO

2IIHQGHUV�$FW� �0HJDQ¶V� /DZ��� ���3D�&�6�� �������� FRQVHTXHQWO\��%URZQ�GLG

QRW�SDUWLFLSDWH� LQ� WKH�6WDWH�%RDUG¶V� DVVHVVPHQW�� �,G�� DW� ��� � 7KXV��%URZQ¶V

FRXQVHO�ZRXOG�QRW�KDYH�SUHVHQWHG�HYLGHQFH���0RUHRYHU��LW�ZRXOG�DSSHDU�WKDW

WKH�SDUWLHV�ZHUH�PHUHO\�IROORZLQJ�DQ�DFFHSWHG�SUDFWLFH���7KH�SXUSRVH�RI�WKH

SURFHHGLQJ�ZDV�WR�VHQWHQFH�%URZQ���6HH�LG��DW����³1RZ��IURP�WKDW��ZH�PRYH

WR�VHQWHQFLQJ�RQ�WKH�PDWWHU�´����7KXV��WKH�SDUWLHV�ZRXOG�QRW�YLHZ�WKH�UHSRUW

RI�WKH�6WDWH�%RDUG� LQ�LWV�WUXH�QDWXUH��EXW�LQVWHDG�ZRXOG�YLHZ�LW��DORQJ�ZLWK

WKH� SUHVHQWHQFH� LQYHVWLJDWLRQ� UHSRUW�� DV� ³LQIRUPDWLRQ� IXUQLVKHG� WR� D

VHQWHQFLQJ�MXGJH�IRU�XVH�LQ�WKH�H[HUFLVH�RI�KLV�GLVFUHWLRQDU\�SRZHU�WR�GHFLGH

RQ�WKH�DSSURSULDWH�VHQWHQFH�´��&I��*HUFKPDQ������)��G�DW�����
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��� 0RUHRYHU�� WKH�SURFHGXUH�XVHG�E\� WKH� VHQWHQFLQJ� FRXUW� LQ� WKH� LQVWDQW

FDVH� WR� ILQG� %URZQ� WR� EH� D� VH[XDOO\� YLROHQW� SUHGDWRU�� H[HPSOLILHV� WKH

XQFRQVWLWXWLRQDO�PHWKRGV�D�FRXUW�PD\�XVH�ZKHQ�JLYHQ�FRPSOHWH�GLVFUHWLRQ�LQ

VHQWHQFLQJ�PDWWHUV�� � $W� WKH� WLPH� WKH� FRXUW� IRXQG� %URZQ� WR� EH� D� ³VH[XDOO\

YLROHQW� SUHGDWRU�´� 6HFWLRQ� ����� UHTXLUHG� WKH� FRXUW� WR� PDNH� WKDW

GHWHUPLQDWLRQ� ³EDVHG� RQ� HYLGHQFH� SUHVHQWHG� DW� D� KHDULQJ� KHOG� SULRU� WR

VHQWHQFLQJ� DQG� EHIRUH� WKH� WULDO� MXGJH�´� � ��� 3D�&�6�� �������H�� �HPSKDVLV

DGGHG����6HFWLRQ������DOVR�UHTXLUHG�WKH�FRXUW�WR�SURYLGH�%URZQ�ZLWK�D�QRWLFH

RI�WKLV�KHDULQJ� WR�EH�KHOG�SULRU� WR�VHQWHQFLQJ��DV�ZHOO�DV�QRWLFH�RI�%URZQ¶V

³RSSRUWXQLW\�WR�EH�KHDUG��WKH�ULJKW�WR�FDOO�ZLWQHVVHV��WKH�ULJKW�WR�FDOO�H[SHUW

ZLWQHVVHV�DQG�WKH�ULJKW�WR�FURVV�H[DPLQH�ZLWQHVVHV�´��,G���HPSKDVLV�DGGHG��

$OWKRXJK� RXU� 6XSUHPH� &RXUW� KDV� FRQFOXGHG� WKDW� WKHVH� SURFHGXUDO� ULJKWV

HVVHQWLDOO\�DIIRUGHG�QR�GXH�SURFHVV�UHJDUGLQJ�WKH�ILQGLQJ�WKDW�D�GHIHQGDQW�LV

D� VH[XDOO\� YLROHQW� SUHGDWRU��VHH�:LOOLDPV�� ����� 3D�� /(;,6� ������ DW� ���

WKH\�ZHUH�OHJDOO\�ELQGLQJ�DW�WKH�WLPH�RI�VHQWHQFLQJ�LQ�WKLV�FDVH�DQG�VKRXOG

KDYH�EHHQ�IROORZHG���1HYHUWKHOHVV��WKH�IRFXV�RI�WKLV�&RXUW¶V�LQTXLU\�PXVW�EH

ZKHWKHU� ��� 3D�&�6�� �� ������ WKH� VWDWXWH� JLYLQJ� WKH� FRXUW� LWV� VHQWHQFLQJ

DXWKRULW\��SURYLGHV�D�GHIHQGDQW�ZLWK�GXH�SURFHVV�SURWHFWLRQV���%DVHG�RQ�P\

UHYLHZ�RI�WKH�ODQJXDJH�RI�6HFWLRQ�������,�ILQG�WKDW�LW�GRHV�QRW�

��� 5HJDUGLQJ� QRWLFH� WR� D� GHIHQGDQW�� 6HFWLRQ� ����� SURYLGHV� RQO\� WKDW

³UHDVRQDEOH�QRWLFH� RI� WKH�&RPPRQZHDOWK¶V� LQWHQWLRQ� WR� SURFHHG�XQGHU� WKLV
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VHFWLRQ�VKDOO�EH�SURYLGHG�DIWHU�FRQYLFWLRQ�DQG�EHIRUH�VHQWHQFLQJ�´����3D�&�6�

�����G��� � 0RUHRYHU�� 6HFWLRQ� ����� UHTXLUHV� WKH� FRXUW� WR� PDNH� WKH

GHWHUPLQDWLRQ� RI� ZKHWKHU� 6HFWLRQ� ����� LV� DSSOLFDEOH� DW� WKH� WLPH� RI

VHQWHQFLQJ�� UDWKHU� WKDQ� DW� DQ� HYLGHQWLDU\� KHDULQJ� KHOG� EHIRUH� VHQWHQFLQJ�

,G�� � :KLOH� RWKHU� VXEVHFWLRQV� RXWOLQH� WKH� SURFHGXUHV� WR� EH� IROORZHG� LQ

GHWHUPLQLQJ�ZKHWKHU� WKH� GHIHQGDQW� LV� D� ³KLJK� ULVN� GDQJHURXV� RIIHQGHU´� RU

ZKHWKHU�WKH�GHIHQGDQW�ZDV�SUHYLRXVO\�FRQYLFWHG��VHH����3D�&�6����������E��

�G��� WKLV� VHFWLRQ� LV� FRPSOHWHO\� VLOHQW� DV� WR� DQ\� SURFHGXUH� UHTXLUHG� WR

GHWHUPLQH� ZKHWKHU� WZHQW\�ILYH� \HDUV� LV� ³LQVXIILFLHQW� WR� SURWHFW� WKH� SXEOLF

VDIHW\�´� � &RQVHTXHQWO\�� 6HFWLRQ� ����� JLYHV� FRPSOHWH�� DQG� WKHUHIRUH

XQFRQVWLWXWLRQDO��GLVFUHWLRQ� WR� WKH� VHQWHQFLQJ� FRXUW� LQ� GHWHUPLQLQJ�ZKHWKHU

WZHQW\�ILYH�\HDUV�LV�³LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�´

��� ,Q� VXPPDU\�� WKH� OHJLVODWXUH� IDLOHG� WR� SURYLGH� H[SOLFLW� VWDQGDUGV� LQ

6HFWLRQ������WR�JXLGH�DQG�UHVWUDLQ� WKH�H[HUFLVH�RI�WKH�FRXUW¶V�GLVFUHWLRQ� LQ

GHWHUPLQLQJ�ZKHWKHU� D� WZHQW\�ILYH� \HDU� VHQWHQFH� LV� ³LQVXIILFLHQW� WR� SURWHFW

WKH�SXEOLF� VDIHW\�´� � $V� D� UHVXOW�� WKH� VHQWHQFLQJ� FRXUW� UHDFKHG�D� FRQFOXVLRQ

WKDW� HQKDQFHG� %URZQ¶V� VHQWHQFH� WR� OLIH� LPSULVRQPHQW� ZLWKRXW� DIIRUGLQJ

%URZQ� KLV� GXH� SURFHVV� ULJKWV� UHTXLUHG� XQGHU� ERWK� WKH� 8QLWHG� 6WDWHV� DQG

3HQQV\OYDQLD� &RQVWLWXWLRQV�� �6HH�6SHFKW�� ���� 8�6�� �����*HUFKPDQ�� ���

)��G�DW�������,�ZRXOG�WKHUHIRUH�KROG�WKDW�WKH�ODQJXDJH�FKDOOHQJHG�KHUH��WKDW

LV�� WKH� ODVW� VHQWHQFH� RI� �����D����� RI� WKH� 3HQQV\OYDQLD� 0DQGDWRU\
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6HQWHQFLQJ� $FW�� LV� XQFRQVWLWXWLRQDO� ERWK� RQ� LWV� IDFH� DQG� DV� DSSOLHG� LQ� WKH

LQVWDQW�FDVH�

��� $W�LVVXH�ILYH��%URZQ�IXUWKHU�DUJXHV�WKDW�WKH�FRXUW�DEXVHG�LWV�GLVFUHWLRQ

LQ� LPSRVLQJ� WZR� FRQVHFXWLYH� OLIH� VHQWHQFHV� ZKHQ� WKH� FRXUW� IDLOHG� WR� SODFH

UHDVRQV�RQ�WKH�UHFRUG�IRU�GRLQJ�VR���6XEVWLWXWH�%ULHI�IRU�$SSHOODQW�DW������,Q

UHYLHZLQJ� ZKHWKHU� WKH� VHQWHQFLQJ� FRXUW� KDV� FRPSOLHG� ZLWK� WKH� JHQHUDO

VWDQGDUGV�VHW�IRUWK�LQ�WKH�6HQWHQFLQJ�&RGH��RXU�VFRSH�RI�UHYLHZ�LV�OLPLWHG�WR

WKH� UHFRUG� GHYHORSHG� DW� WKH� WLPH� RI� VHQWHQFLQJ�� � ��� 3D�&�6�� �������E��

&RPPRQZHDOWK� Y�� 5LJJLQV�� ���� 3D�� ����� ����� ���� $��G� ����� ������

��������&RPPRQZHDOWK� Y�� (YHUHWW�� ���� $��G� ����� ���� Q��� �3D�� 6XSHU�

������

��� 0\� UHYLHZ� RI� WKH� 6HQWHQFLQJ� 7UDQVFULSW� OHDGV� PH� WR� ILQG� PHULW� LQ

%URZQ¶V� FRQWHQWLRQ�� � $W� WKH� VHQWHQFLQJ� KHDULQJ�� WKH� SURVHFXWLQJ� DWWRUQH\

DUJXHG�WR�WKH�FRXUW�WKDW�%URZQ�³WDUJHWV�WKH�HOGHUO\´�DQG�WKDW�LI�%URZQ�ZHUH

VHQWHQFHG�DQG� ODWHU� SDUROHG�� ³KH�ZRXOG� VWLOO� EH� \RXQJHU� WKDQ� KLV� SRWHQWLDO

YLFWLPV�DQG�ZRXOG�EH�D�VHULRXV�WKUHDW�WR�WKRVH�SHRSOH�DV�ZHOO�DV�VRFLHW\�DW

ODUJH�´��1�7��6HQWHQFLQJ��VXSUD�DW������7KH�SURVHFXWRU�ZHQW�RQ�WR�DUJXH�WKDW

³>%URZQ@�LV����\HDUV�ROG�DQG�>WKH�YLFWLP@�ZDV�DQ�HOGHUO\�ZRPDQ�´��,G���7KH

FRXUW�WKHQ�SURFHHGHG�WR�SXW�LWV�UHDVRQV�IRU�WKH�VHQWHQFH�RQ�WKH�UHFRUG���7KH

FRXUW�VWDWHG�

7+(�&2857���,�XQGHUVWDQG�WKDW�
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05��&+$5'2���6HYHQW\�IRXU�\HDUV�ROG�

7+(�&2857���,�XQGHUVWDQG�WKDW���,�XQGHUVWDQG�WKH�FLUFXPVWDQFHV
LQ�ZKLFK�\RX�DUH�LQGLFDWLQJ���,Q�UHDGLQJ�WKH�DVVHVVPHQW�DV�,�UHDG
LW��UHUHDG�LW��DFWXDOO\�WRRN�WLPH�WR�UH�UHDG�LW�WKLV�PRUQLQJ��WKLV�LV
QRW� D� VHQWHQFH� WKDW¶V� LPSRVHG� OLJKWO\� E\� DQ\� VWUHWFK� RI� WKH
LPDJLQDWLRQ���$QG�,�VWUXJJOHG�ZLWK�WKH�VHQWHQFH�WR�EH�LPSRVHG�

,� UHDG� 0U�� %URZQ¶V� FRPPHQWV� RQ� SDJH� WKUHH� RI� WKH
SUHVHQWHQFH� LQYHVWLJDWLRQ�� RI� WKH� YLFWLP¶V� LQYHVWLJDWLRQ� DQG� LW
VDLG� KH� GLG� QRW� WKLQN� WKH� MDLO� WLPH� ZRXOG� VHUYH� WKH� SHUVRQ¶V
SUREOHP�

:HOO��,�WKLQN�ZH�KDYH�D�YHU\�VHULRXV�SUREOHP�KHUH���,�WKLQN
0U��%URZQ¶V� DQWLVRFLDO� EHKDYLRU� DQG�KLV�PLQGVHW� LV� VXFK� WKDW� LW
EHFRPHV�D�JUDYH� FRQFHUQ� WR� WKH� &RXUW�� EXW� LQ� RQH� UHVSHFW�� KH
PD\�EH�ULJKW�XQOHVV�KH�EHOLHYHV� MDLO� WLPH�ZLOO�FXUH�WKH�SUREOHP�
+RZHYHU�� WKH�ZKROH� SXUSRVH�RI�0HJDQ¶V� ODZ� DQG� WKH� QDWXUH� RI
WKHVH� W\SHV� RI� FULPHV� DUH�� RQH�� WR� SURWHFW� VRFLHW\� DQG� WKH
FRQFHUQV� WKDW� WKLV� &RXUW� KDG� UHDGLQJ� WKH� YDULRXV� DVVHVVPHQWV
PDGH�� LQ� IDFW�� E\� WZR� GLIIHUHQW� PHPEHUV� RI� WKH� DVVHVVPHQW
ERDUG�FRPH�WR�WKH�VDPH�FRQFOXVLRQ�WU\LQJ�WR�ILQG�ZKHUH�,�FRXOG
GHYLDWH�IURP�WKDW�XOWLPDWH�GHWHUPLQDWLRQ�QRW�RQO\�DV�D�VH[XDOO\
YLROHQW� SUHGDWRU� EXW� DV� WR� WKH� DSSURSULDWHQHVV� RI� VHQWHQFLQJ
WKURXJK�WKH��±�HVVHQWLDOO\�QRW�EHLQJ�FDXJKW�XS�E\�WKH�HPRWLRQ�RI
LW�DV�GLVSOD\HG�E\�WKH�YLFWLPV¶�VWDWHPHQWV�DQG�ZKDWQRW��EXW�DV�WR
WKH� FRPPHQWV� PDGH� E\� WKH� 'HIHQGDQW� KLPVHOI�� WKLV� &RXUW� LV
FRQYLQFHG�WKDW�D�VHQWHQFH�RI�WZHQW\�ILYH�WR�ILIW\�\HDUV�ZRXOG�QRW
EH� VXIILFLHQW� WR� VDIHJXDUG� VRFLHW\� XQGHU� WKLV� GHWHUPLQDWLRQ� RI
VH[XDOO\� YLROHQW� SUHGDWRU� DQG� DV� WR� WKLV� SDUWLFXODU� 'HIHQGDQW
KLPVHOI�

$FFRUGLQJO\�� WKLV� ��WK� GD\� RI� 6HSWHPEHU�� ������ LQ� WKH
GRFNHW� RI� ����&�'�� ������ RQ� WKH� FKDUJH� RI� UDSH�� FRXQW� RQH�� ,
VHQWHQFH�WKH�'HIHQGDQW�WR�EH�KRXVHG��IHG��NHSW�DQG�FORWKHG�LQ�D
VWDWH�&RUUHFWLRQDO�,QVWLWXWLRQ�IRU�OLIH�ZLWKRXW�SDUROH�

,G��DW�������
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��� ,Q� UHYLHZLQJ� WKH� UHDVRQV� VHW� IRUWK�E\� WKH� WULDO� FRXUW�� ,� GR�QRW� ILQG� D

EDVLV� IRU� WKH� LPSRVLWLRQ�RI� WZR� FRQVHFXWLYH� OLIH� VHQWHQFHV�� � ,W�PD\�ZHOO� EH

UHDVRQDEOH�WR�FRQFOXGH��DV�GLG�WKH�WULDO�FRXUW�� LG��DW�����WKDW�D�VHQWHQFH�RI

WZHQW\�ILYH�WR�ILIW\�\HDUV¶�LPSULVRQPHQW�ZRXOG�QRW�EH�VXIILFLHQW�WR�VDIHJXDUG

VRFLHW\� DV� WR� WKLV� SDUWLFXODU� GHIHQGDQW�� KDG� WKLV� ILQGLQJ� EHHQ� PDGH� DW� D

KHDULQJ�WKDW�DIIRUGHG�%URZQ�KLV�GXH�SURFHVV�ULJKWV���7KLV�ZRXOG�VXSSRUW�WKH

LPSRVLWLRQ�RI�WKH�ILUVW�OLIH�VHQWHQFH�� �7KH�WULDO� FRXUW�SURYLGHV�QR� UHDVRQ� IRU

WKH�VHFRQG�OLIH�VHQWHQFH�

��� %URZQ� ZDV� FRQYLFWHG� RI� UDSH�� FULPLQDO� DWWHPSW� UDSH�� EXUJODU\�� DQG

XQODZIXO�UHVWUDLQW�� �7KH�WULDO� FRXUW� LPSRVHG� OLIH�VHQWHQFHV�RQ�RQO\�WKH� UDSH

DQG� FULPLQDO� DWWHPSW� UDSH� FKDUJHV�� � +RZHYHU�� WKH� VWDWXWH� PDQGDWLQJ

HQKDQFHG�PLQLPXP�VHQWHQFHV� LQFOXGHV��DV�D�GHVLJQDWHG� FULPH�RI� YLROHQFH�

³EXUJODU\� RI� D� VWUXFWXUH� DGRSWHG� IRU� RYHUQLJKW� DFFRPPRGDWLRQ� LQ�ZKLFK� DW

WKH�WLPH�RI�WKH�RIIHQVH�DQ\�SHUVRQ� LV�SUHVHQW�´� ����3D�&�6���������J��� � ,Q

WKLV�FDVH��%URZQ�ZDV�FRQYLFWHG�RI�EXUJODU\�LQ�XQODZIXOO\�HQWHULQJ�WKH�*UD\FR

$SDUWPHQWV� RQ� 'HFHPEHU� ��� ������ ZLWK� WKH� LQWHQWLRQ� RI� FRPPLWWLQJ� UDSH�

1�7��*XLOW\�3OHD����������DW�������������5DWKHU�WKDQ�LPSRVH�D�OLIH�VHQWHQFH

RQ�WKLV�FRQYLFWLRQ��WKH�WULDO�FRXUW�VHQWHQFHG�%URZQ�WR�D�WHUP�RI� ILYH� WR� WHQ

\HDUV¶� LPSULVRQPHQW�� D� VHQWHQFH� UHSUHVHQWLQJ� RQO\� KDOI� RI� WKH� PD[LPXP

SHUPLWWHG�E\�ODZ������3D�&�6����������������D����G��
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��� ,�UHFRJQL]H�WKDW�WKH�LPSRVLWLRQ�RI�WZR�FRQVHFXWLYH�OLIH�VHQWHQFHV�GRHV

QRW��ZLWKRXW�PRUH��RIIHQG�RXU� MXULVSUXGHQFH�� �&RPPRQZHDOWK�Y��%XWWRQ�

���� $��G� ����� ������� �3D�� 6XSHU�� ������� � ,� GLVFHUQ�� KRZHYHU�� D� FOHDU

GLIIHUHQFH�EHWZHHQ� LPSRVLQJ� FRQVHFXWLYH� VHQWHQFHV� WKDW� DUH� DXWKRUL]HG� E\

ODZ�EDVHG�XSRQ�WKH�FRQGXFW�LPPHGLDWHO\�XQGHU�UHYLHZ��VXFK�DV�PXUGHU��DQG

LPSRVLQJ� VHQWHQFHV� WKDW� WDNH� LQWR� DFFRXQW� SDVW� FRQGXFW� DQG� UHTXLUH� D

VXEMHFWLYH�HYDOXDWLRQ�RI�VXIILFLHQF\���,Q�%XWWRQ��DQG� LQ�DOO�PXOWLSOH�PXUGHU

FDVHV�� WKH� VHQWHQFHV� UHIOHFW� DQ� DFNQRZOHGJPHQW� WKDW� HDFK� KRPLFLGH�

VWDQGLQJ� DORQH�� GHVHUYHV� WKH� PD[LPXP� SXQLVKPHQW� SURYLGHG� E\� RXU

OHJLVODWXUH���,Q�WKH�PDWWHU�QRZ�EHIRUH�WKLV�&RXUW��WKH�OLIH�VHQWHQFH�LV�RQO\�WR

EH�LPSRVHG�XSRQ�D�ILQGLQJ�WKDW�³���\HDUV�RI�WRWDO�FRQILQHPHQW�LV�LQVXIILFLHQW

WR� SURWHFW� WKH� SXEOLF� VDIHW\�´� � ��� 3D�&�6�� �������D������ � 2QFH� WKH� ILUVW

VHQWHQFH�RI�OLIH�LPSULVRQPHQW�ZLWKRXW�SDUROH�KDV�EHHQ�LPSRVHG��WKH�GHFLVLRQ

WR� LPSRVH� WKH� VHFRQG� OLIH� VHQWHQFH� ZLWKRXW� SDUROH� VKRXOG� UHTXLUH� D

GHWHUPLQDWLRQ�WKDW�WKH�ILUVW�OLIH�VHQWHQFH�ZRXOG�EH�LQVXIILFLHQW�WR�SURWHFW�WKH

SXEOLF�VDIHW\���$VVXPLQJ�VXFK�D�GHWHUPLQDWLRQ�ZRXOG�QRW�FRQVWLWXWH�DQ�DEXVH

RI�GLVFUHWLRQ��WKH�WULDO�FRXUW�GLG�QRW�SODFH�DQ\�VXFK�VWDWHPHQW�RQ�WKH�UHFRUG�

��� +DG�WKH�WULDO�FRXUW��SXUVXDQW�WR����3D�&�6���������D������LPSRVHG�WZR

FRQVHFXWLYH�WZHQW\�ILYH�WR�ILIW\�\HDU�VHQWHQFHV�RQ�%URZQ��ZKR�ZDV����\HDUV

ROG�DW�WKH�WLPH�RI�VHQWHQFLQJ��KH�ZRXOG�QRW�KDYH�EHHQ�HOLJLEOH�IRU�SDUROH�XQWLO

KH�ZDV����\HDUV�RI�DJH���$FFRUGLQJ�WR�WKH�WULDO�FRXUW��ZHUH�%URZQ�WR�OHDYH
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FRQILQHPHQW� DW� ��� \HDUV� RI� DJH�� ³DQRWKHU� HOGHUO\� ZRPDQ�ZLOO� EH� DWWDFNHG

ZKHQ� VKH� OHDVW� H[SHFWV� LW�´� � 7ULDO� &RXUW¶V� 5HDVRQV� 5HOLHG� 8SRQ� IRU

&RQVHFXWLYH�/LIH�6HQWHQFHV�����������DW�����,�DP�XQDEOH�WR�DJUHH�WKDW�VXFK�D

GHWHUPLQDWLRQ�LV�IUHH�IURP�DEXVH���:KLOH�,�MRLQ�P\�FROOHDJXHV�LQ�ILQGLQJ�WKH

FULPHV�WKDW�%URZQ�FRPPLWWHG�ERWK�KHLQRXV�DQG�GHVSLFDEOH�� ,� FDQQRW�DJUHH

WKDW�WKH�LPSRVLWLRQ�RI�FRQVHFXWLYH�OLIH�VHQWHQFHV�ZLWKRXW�SDUROH�ZHUH�HLWKHU

QHFHVVDU\�RU�DSSURSULDWH�LQ�WKLV�FDVH�

��� 7KHUHIRUH��DIWHU�UHYLHZ�RI�WKH�LVVXHV�UDLVHG�E\�%URZQ��,�ZRXOG�UHYHUVH

DQG� UHPDQG�IRU� UH�VHQWHQFLQJ�EDVHG�RQ�P\� FRQFOXVLRQ� WKDW� WKH� FKDOOHQJHG

ODQJXDJH� LQ�6HFWLRQ������D����� RI� WKH� 3HQQV\OYDQLD�0DQGDWRU\� 6HQWHQFLQJ

$FW�YLRODWHV�WKH�8QLWHG�6WDWHV�DQG�3HQQV\OYDQLD�&RQVWLWXWLRQV�EHFDXVH�LW�IDLOV

WR� SURYLGH� DGHTXDWH� GXH� SURFHVV� VDIHJXDUGV�� � ,I�� XSRQ� IXUWKHU� DSSHOODWH

UHYLHZ�� LW� LV� GHWHUPLQHG� WKDW� 6HFWLRQ� �����D����� GRHV� QRW� RIIHQG

FRQVWLWXWLRQDO� SULQFLSOHV�� ,�ZRXOG� VWLOO�PDLQWDLQ� WKDW� WKH� SDUWLFXODU� VHQWHQFH

KHUH�LPSRVHG�ZDV�H[FHVVLYH�DQG�UHTXLUHV�UHPDQG�IRU�UH�VHQWHQFLQJ�

&$9$1$8*+�� -�� DQG� 0860$112�� -�� MRLQHG� LQ� WKLV� FRQFXUULQJ� DQG

GLVVHQWLQJ�RSLQLRQ�
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$SSHOOHH � 3(116</9$1,$

�
Y� �

�
7,027+<�1$7+$1�%52:1� �

$SSHOODQW � 1R�����+DUULVEXUJ�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH��6HSWHPEHU����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�'DXSKLQ�&RXQW\�

&ULPLQDO��1RV������DQG�����&'�����

%()25(� 0F(:(1��3�-��DQG�&$9$1$8*+��'(/�62/(��-2+1621��+8'2&.�
($.,1��-2<&(��0860$112�DQG�25,(�0(/9,1��--�

&21&855,1*�67$7(0(17�%<�25,(�0(/9,1��-��

�� ,�DJUHH�ZLWK�WKH�0DMRULW\¶V�RSLQLRQ�LQ�DOO�UHVSHFWV��,�ZULWH�VHSDUDWHO\�WR

FRPPHQW�RQ�WKH�QHHG�WR�SUHVHUYH�WKH�WULDO�FRXUW¶V�GLVFUHWLRQ�LQ�IDVKLRQLQJ�D

VHQWHQFH�XQGHU����3D�&�6�$�� �������D������ ,� EHOLHYH� WKH� WULDO� FRXUW� VKRXOG

KDYH� WKH�GLVFUHWLRQ� WR� VHOHFWLYHO\� LPSRVH�D� VHQWHQFH�EDVHG�XSRQ� WKH� IDFWV

DQG� FLUFXPVWDQFHV� RI� HDFK� LQGLYLGXDO� FDVH� WDNLQJ� LQWR� FRQVLGHUDWLRQ� D

QXPEHU� RI� IDFWRUV� LQFOXGLQJ� WKH� JUDYLW\� RI� WKH� RIIHQVH�� WKH� GHIHQGDQW¶V

FKDUDFWHU�DQG�EDFNJURXQG�DV�ZHOO�DV�WKH�SURWHFWLRQ�RI�WKH�SXEOLF�VDIHW\�

�� ,I�WKH�WULDO�FRXUW¶V�GLVFUHWLRQ�LV�TXHVWLRQHG��RXU�/HJLVODWXUH�PD\�FKRRVH

WR�PRYH� LQ� WKH� GLUHFWLRQ� RI� RWKHU� MXULVGLFWLRQV�ZLWK� VLPLODU� UHSHDW� RIIHQGHU

OHJLVODWLRQ��ZKHUH�WKH�MXGLFLDU\�LV�SUHYHQWHG�IURP�H[HUFLVLQJ�LWV�GLVFUHWLRQDU\

SRZHUV� DQG� LV� UHTXLUHG� WR� LPSRVH� D� PDQGDWRU\� VHQWHQFH� RI� OLIH

LPSULVRQPHQW�� 6HH� &DO�� 3HQDO� &RGH� �� ����� VHH� DOVR� /LVD� (�� &RZDUW�
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&RPPHQW�� /HJLVODWLYH� 3UHURJDWLYH�YV�� -XGLFLDO� 'LVFUHWLRQ�� &DOLIRUQLD¶V� 7KUHH

6WULNHV�/DZ�7DNHV�$�+LW�����'H3DXO�/��5HY��������������6XFK�DQ�DOWHUQDWLYH

ZRXOG�QRW�EHQHILW� WKLV�&RPPRQZHDOWK�DQG�ZRXOG�VHQG�D�PHVVDJH�WKDW�RXU

MXGLFLDU\� LV� QRW� HTXLSSHG� WR� GHWHUPLQH� D� VHQWHQFH� WKDW� ZRXOG� SURWHFW� WKH

SXEOLF�VDIHW\��,�EHOLHYH�RXU�MXGLFLDU\�KDV�WKH�H[SHULHQFH��DELOLW\�DQG�FRPPRQ

VHQVH�WR�GHWHUPLQH�HDFK�LQGLYLGXDO�VHQWHQFH�RQ�D�FDVH�E\�FDVH�EDVLV��(DFK

GD\� RXU� WULDO� FRXUWV� PHWH� RXW� VHQWHQFHV� ZLWK� SXEOLF� VDIHW\� LQ� PLQG�� $

VHQWHQFH�LPSRVHG�SXUVXDQW�WR��������D�����VKRXOG�QRW�EH�DQ\�GLIIHUHQW�

�� ,Q� WKH� LQVWDQW� FDVH�� WKH� $SSHOODQW� LV� D� GDQJHURXV� DQG� YLROHQW� UHSHDW

VH[� RIIHQGHU� ZKR� SUH\V� XSRQ� WKH� IUDLOWLHV� RI� GHIHQVHOHVV� HOGHUO\� ZRPHQ�

8QGHU� WKH� IDFWV� DQG� FLUFXPVWDQFHV� RI� WKLV� FDVH�� WKH� WULDO� FRXUW� SURSHUO\

GHWHUPLQHG� WKDW� D� VHQWHQFH� RI� WZHQW\�ILYH� ����� WR� ILIW\� ����� \HDUV

LPSULVRQPHQW�ZDV�LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�


