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��� ,Q�WKLV�DSSHDO��ZH�UHYLVLW�WKH�LVVXH�RI�WKH�GHJUHH�RI�VSHFLILFLW\�UHTXLUHG

LQ�WKH�WULDO�FRXUW¶V�FRQWHPSRUDQHRXV�VWDWHPHQW�DW�VHQWHQFLQJ�WR�H[SODLQ�WKH

FRXUW¶V� UHDVRQV� IRU�GHYLDWLQJ�IURP�WKH�VHQWHQFLQJ�JXLGHOLQHV������3D��&RGH

���������������DW�������G����,Q�&RPPRQZHDOWK�Y��5R\HU������$��G�����

���� �3D�� 6XSHU�� ������� D� SDQHO� RI� WKLV� &RXUW� KHOG� WKDW� ³>Z@KHUH� WKH� WULDO

MXGJH�GHYLDWHV�IURP�WKH�VHQWHQFLQJ�JXLGHOLQHV�������KH�PXVW�VHW�IRUWK�RQ�WKH

UHFRUG��DW�VHQWHQFLQJ��LQ�WKH�GHIHQGDQW¶V�SUHVHQFH��WKH�SHUPLVVLEOH�UDQJH�RI

VHQWHQFHV� XQGHU� WKH� JXLGHOLQHV�´� � :H� QRZ� FRQFOXGH� WKDW� ZKHUH� WKH� FRXUW

LPSRVHV� VHQWHQFH� ³RXWVLGH� WKH� VHQWHQFLQJ� JXLGHOLQHV�´� WKH� FRXUW� QHHG� QRW

UHFLWH� WKH�QXPHULF� UDQJH�RI� VHQWHQFHV�ZLWKLQ� WKH�JXLGHOLQHV�VR� ORQJ�DV� WKH
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UHFRUG� GHPRQVWUDWHV� WKH� FRXUW¶V� UHFRJQLWLRQ� RI� WKH� DSSOLFDEOH� VHQWHQFLQJ

UDQJH� DQG� WKH� GHYLDWLRQ� RI� WKH� VHQWHQFH� IURP� WKDW� UDQJH�� � %HFDXVH� WKH

UHFRUG� LQ� WKLV� FDVH� IDLOV� WR� HVWDEOLVK� WKDW� WKH� FRXUW� ZDV� FRJQL]DQW� RI� WKH

DSSOLFDEOH� VHQWHQFLQJ� UDQJH�� ZH� ILQG� WKDW� LWV� VWDWHPHQW� RI� UHDVRQV� IRU

VHQWHQFLQJ�RXWVLGH�WKH�JXLGHOLQHV�LV�LQVXIILFLHQW���$FFRUGLQJO\��ZH�YDFDWH�WKH

MXGJPHQW�RI�VHQWHQFH�DQG�UHPDQG�IRU�UHVHQWHQFLQJ�

��� 7KLV�FDVH�DULVHV�RXW�RI�DOOHJDWLRQV�WKDW�-RQ�5RGGD�HQJDJHG�LQ�PXOWLSOH

DFWV� RI� VH[XDO�PLVFRQGXFW� ZLWK� WZR� MXYHQLOHV�� DJHV� WKLUWHHQ� DQG� IRXUWHHQ�

RYHU�D�WKUHH�\HDU�SHULRG�VSDQQLQJ������WKURXJK��������7KH�&RPPRQZHDOWK

FKDUJHG� 5RGGD� ZLWK� WZHOYH� FRXQWV� RI� ,QGHFHQW� $VVDXOW�� VHYHQ� FRXQWV� RI

&RUUXSWLRQ� RI� 0LQRUV�� WZR� FRXQWV� RI� ,QGHFHQW� ([SRVXUH�� VHYHQ� FRXQWV� RI

(QGDQJHULQJ� WKH� :HOIDUH� RI� &KLOGUHQ�� ILYH� FRXQWV� RI� ,QYROXQWDU\� 'HYLDWH

6H[XDO� ,QWHUFRXUVH� �,'6,��� DQG� RQH� FRXQW� RI� &ULPLQDO� $WWHPSW� WR� &RPPLW

6WDWXWRU\� 5DSH� XQGHU� ��� 3D�&�6�� ��� �����D������ �����D��� ������ �����

�����D������DQG������UHVSHFWLYHO\���8OWLPDWHO\��WKH�&RPPRQZHDOWK�GURSSHG

WKH�,'6,�DQG�&ULPLQDO�$WWHPSW�FKDUJHV�DQG�5RGGD�SOHG�QROR�FRQWHQGHUH� WR

WKH�UHPDLQLQJ�FKDUJHV���7KH�WULDO�FRXUW�DFFHSWHG�5RGGD¶V�SOHD�DQG�LPSRVHG

VHQWHQFH�RI�WZHOYH�WR�VL[W\�PRQWKV¶�LQFDUFHUDWLRQ�RQ�HDFK�RI� WZR�FRXQWV�RI

&RUUXSWLRQ� RI�0LQRUV�� HDFK� VHQWHQFH� WR� EH� VHUYHG� FRQVHFXWLYHO\�� � 7KH� WULDO

FRXUW� UHFRJQL]HG� WKDW� ERWK� VHQWHQFHV� H[FHHGHG� WKH� VWDQGDUG� UDQJH� RI� WKH

VHQWHQFLQJ�JXLGHOLQHV���7ULDO�&RXUW�2SLQLRQ����������DW�����2Q�WKH�UHPDLQLQJ
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FRXQWV�� WKH�FRXUW�LPSRVHG�VHQWHQFH�WR�UXQ�FRQFXUUHQWO\�DQG�DVVHVVHG�ILQHV

DQG� FRVWV�� � 7KH� FRXUW� GHQLHG� 5RGGD¶V�PRWLRQ� IRU�PRGLILFDWLRQ� RI� VHQWHQFH

DQG�5RGGD�ILOHG�WKLV�DSSHDO�

��� ,QLWLDOO\��5RGGD�UDLVHG�D�VLQJOH�LVVXH�IRU�UHYLHZ��DVVHUWLQJ�WKDW�WKH�WULDO

FRXUW� ³LPSRVHG� D�PDQLIHVWO\� XQUHDVRQDEOH� DQG� H[FHVVLYH� VHQWHQFH�� DERYH

WKH� DJJUDYDWHG� UDQJH� RI� WKH� JXLGHOLQHV� �� �� �� ZLWKRXW� H[SUHVVLQJ� DGHTXDWH

UHDVRQV�WR�MXVWLI\�LPSRVLWLRQ�RI�VXFK�D�VHYHUH�VHQWHQFH�´��%ULHI�IRU�$SSHOODQW�

67$7(0(17� 2)�48(67,21� ,192/9('�� DW� ��� � ,Q� VXSSRUW� RI� KLV� DVVHUWLRQ�� 5RGGD

DUJXHG� WKDW� WKH� FRXUW� ³GLG� QRW� VWDWH� WKH� SHUPLVVLEOH� UDQJH� RI� VHQWHQFLQJ

XQGHU�WKH�JXLGHOLQHV�SULRU�WR�LPSRVLQJ�VHQWHQFH�´�LQ�YLRODWLRQ�RI�WKLV�&RXUW¶V

SURQRXQFHPHQW� LQ�5R\HU�� �,G�� DW� ���� �7KH�&RPPRQZHDOWK� FRXQWHUHG� WKDW

WKH� WULDO� FRXUW� KDG� ³GLVSOD\HG� D� SURSHU� DZDUHQHVV� RI� WKH� VHQWHQFLQJ

JXLGHOLQHV�´� DQG� VR�� KDG�DFWHG� LQ� DFFRUGDQFH�ZLWK� WKLV�&RXUW¶V� GHFLVLRQV� LQ

&RPPRQZHDOWK� Y�� -RKQVRQ�� ���� $��G� ���� �3D�� 6XSHU�� ������� DQG

&RPPRQZHDOWK� Y�� &DQILHOG�� ���� $��G� ��� �3D�� 6XSHU�� ������� � %ULHI� IRU

$SSHOOHH�DW�����,Q�D�PHPRUDQGXP�GHFLVLRQ��D�SDQHO�RI�WKLV�&RXUW�FRQFOXGHG

WKDW�WKH�WULDO�FRXUW�GLG�QRW�GLVSOD\�DQ�DZDUHQHVV�RI�³WKH�SURSHU�VWDUWLQJ�SRLQW

XQGHU�WKH�VHQWHQFLQJ�JXLGHOLQHV�EHIRUH�LW�GHFLGHG�WR�VHQWHQFH�RXWVLGH�WKHP�´

DQG� YRWHG� WR� UHYHUVH� WKH� MXGJPHQW� RI� VHQWHQFH� DQG� UHPDQG� IRU

UHVHQWHQFLQJ�� � &RPPRQZHDOWK� Y�� 5RGGD�� 1R�� ��� 3LWWVEXUJK� �����

XQSXEOLVKHG�PHPRUDQGXP�DW����3D��6XSHU��ILOHG�0D\�������������:H�JUDQWHG
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WKH� &RPPRQZHDOWK¶V� UHTXHVW� IRU� UHDUJXPHQW� WR� HYDOXDWH� 5R\HU� DQG� LWV

SURJHQ\��DQG�WR�UHVROYH�DQ\�FRQIOLFW�5R\HU�PD\�SRVH�ZLWK�RXU�GHFLVLRQV�LQ

&DQILHOG�DQG�-RKQVRQ�

��� $SSHOODWH� UHYLHZ� RI� VHQWHQFLQJ� LVVXHV� LV� SUHVFULEHG� E\� ��� 3D�&�6�

��������DQG�LV�GLVFUHWLRQDU\�DV�WR�DOO�DVSHFWV�RI�VHQWHQFLQJ�H[FHSW�OHJDOLW\�RI

WKH�VHQWHQFH���&RPPRQZHDOWK�Y��7XODG]LHFNL������3D�����������$��G���

�������� �:H�ZLOO�JUDQW�DOORZDQFH�RI�DSSHDO�RQO\�ZKHUH� WKH�DSSHOODQW� DYHUV

WKDW� WKHUH� LV� D� VXEVWDQWLDO� TXHVWLRQ� ZKHWKHU� WKH� VHQWHQFH� LPSRVHG� LV

DSSURSULDWH� XQGHU� WKH� 6HQWHQFLQJ� &RGH�� ��� 3D�&�6�� ��� ������������

&DQILHOG�� ���� $��G� DW� ��� �TXRWLQJ� &RPPRQZHDOWK� Y�� -RQHV�� ���� $��G

�����������������HQ�EDQF�����:H�ZLOO�EH�LQFOLQHG�WR�UHFRJQL]H�D�VXEVWDQWLDO

TXHVWLRQ� ³ZKHUH�DQ�DSSHOODQW�DGYDQFHV�D� FRORUDEOH� DUJXPHQW� WKDW� WKH� WULDO

FRXUW¶V� DFWLRQV� DUH� LQFRQVLVWHQW�ZLWK� D� VSHFLILF� SURYLVLRQ� RI� WKH� 6HQWHQFLQJ

&RGH�RU� FRQWUDU\� WR� WKH� IXQGDPHQWDO� QRUPV�ZKLFK�XQGHUOLH� WKH� VHQWHQFLQJ

SURFHVV�´��,G���:KHUH�WKH�DSSHOODQW�DVVHUWV�WKDW�WKH�WULDO�FRXUW�IDLOHG�WR�VWDWH

VXIILFLHQWO\� LWV� UHDVRQV� IRU� LPSRVLQJ� VHQWHQFH� RXWVLGH� WKH� VHQWHQFLQJ

JXLGHOLQHV�� ZH� ZLOO� FRQFOXGH� WKDW� WKH� DSSHOODQW� KDV� VWDWHG� D� VXEVWDQWLDO

TXHVWLRQ�IRU�RXU�UHYLHZ���&RPPRQZHDOWK�Y��:DJQHU������$��G�����������

�3D��6XSHU����������$FFRUGLQJO\��ZH�ILQG�WKDW�5RGGD�KDV�VWDWHG�D�VXEVWDQWLDO

TXHVWLRQ�SXUVXDQW�WR����3D�&�6���������E��
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��� ³6HQWHQFLQJ� LV� D� PDWWHU� YHVWHG� LQ� WKH� VRXQG� GLVFUHWLRQ� RI� WKH

VHQWHQFLQJ�MXGJH��DQG�D�VHQWHQFH�ZLOO�QRW�EH�GLVWXUEHG�RQ�DSSHDO�DEVHQW�D

PDQLIHVW�DEXVH�RI�GLVFUHWLRQ�´��-RKQVRQ������$��G�DW�������,Q�WKLV�FRQWH[W�

DQ� DEXVH� RI� GLVFUHWLRQ� LV� QRW� VKRZQ� PHUHO\� E\� DQ� HUURU� LQ� MXGJPHQW�

&DQILHOG������$��G�DW�����FLWLQJ�&RPPRQZHDOWK�Y��.RFKHU������3D������

���������$��G����������������������5DWKHU��WKH�DSSHOODQW�PXVW�HVWDEOLVK��E\

UHIHUHQFH�WR�WKH�UHFRUG��WKDW�WKH�VHQWHQFLQJ�FRXUW�LJQRUHG�RU�PLVDSSOLHG�WKH

ODZ��H[HUFLVHG�LWV�MXGJPHQW�IRU�UHDVRQV�RI�SDUWLDOLW\��SUHMXGLFH��ELDV�RU�LOO�ZLOO�

RU�DUULYHG�DW�D�PDQLIHVWO\�XQUHDVRQDEOH�GHFLVLRQ���,G�

��� 2XU� UHYLHZ� RI� 5RGGD¶V� DVVHUWLRQV� RI� HUURU� PXVW� ILUVW� HPSKDVL]H� WKH

PDQGDWHV�RI�WKH�6HQWHQFLQJ�&RGH���7KH�&RGH�UHTXLUHV��LQ�SHUWLQHQW�SDUW��WKDW

LQ�LPSRVLQJ�VHQWHQFH��WKH�FRXUW�

VKDOO�������FRQVLGHU�DQ\�JXLGHOLQHV�IRU�VHQWHQFLQJ�DGRSWHG�E\�WKH
3HQQV\OYDQLD� &RPPLVVLRQ� RQ� 6HQWHQFLQJ� DQG� WDNLQJ� HIIHFW
SXUVXDQW�WR�VHFWLRQ�������UHODWLQJ�WR�SXEOLFDWLRQ�RI�JXLGHOLQHV�IRU
VHQWHQFLQJ�� �� �� �� �� ,Q� HYHU\� FDVH� ZKHUH� WKH� FRXUW� LPSRVHV� D
VHQWHQFH�RXWVLGH� WKH� VHQWHQFLQJ�JXLGHOLQHV� �� �� �� WKH� FRXUW� VKDOO
SURYLGH�D�FRQWHPSRUDQHRXV�ZULWWHQ� VWDWHPHQW� RI� WKH� UHDVRQ�RU
UHDVRQV�IRU�WKH�GHYLDWLRQ�IURP�WKH�JXLGHOLQHV���)DLOXUH�WR�FRPSO\
VKDOO�EH�JURXQGV�IRU�YDFDWLQJ�WKH�VHQWHQFH�DQG�UHVHQWHQFLQJ�WKH
GHIHQGDQW�

���3D�&�6���������E��� �:H�KDYH�LQWHUSUHWHG�WKHVH�SURYLVLRQV�WR�UHTXLUH��DW

PLQLPXP�� WKDW� ZKHQ� D� FRXUW� GHYLDWHV� IURP� WKH� VHQWHQFLQJ� JXLGHOLQHV�� LW

PXVW� LQGLFDWH� WKDW� LW� XQGHUVWDQGV� WKH� VXJJHVWHG� VHQWHQFLQJ� UDQJH�

&RPPRQZHDOWK�Y��&KHVVRQ������$��G�����������3D��6XSHU��������
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��� )ROORZLQJ� FDUHIXO� VFUXWLQ\� RI� WKH� UHFRUG�� ZH� DUH� XQDEOH� WR� FRQFOXGH�

EDVHG�RQ�WKH�VHQWHQFLQJ�FRXUW¶V�FRQWHPSRUDQHRXV�VWDWHPHQW��WKDW�WKH�FRXUW

GLVSOD\HG� WKH� UHTXLVLWH� XQGHUVWDQGLQJ� RI� WKH� JXLGHOLQHV� UDQJH�� �:H� VWUHVV�

KRZHYHU�� WKDW� QHLWKHU� WKH� &RGH� QRU� RXU� GHFLVLRQV� VXEVWDQWLDWH� 5RGGD¶V

VXJJHVWLRQ� WKDW� WKH� VHQWHQFLQJ� FRXUW� PXVW� UHFLWH� WKH� JXLGHOLQHV� UDQJH� RQ

HYHU\� RFFDVLRQ�ZKHUH� WKH� VHQWHQFH� LPSRVHG� H[FHHGV� WKDW� UDQJH�� � 7KRXJK

RXU�GHFLVLRQV�KDYH�UHVWDWHG�WKH�ODQJXDJH�LQ�5R\HU�RVWHQVLEO\�UHTXLULQJ�VXFK

UHFLWDWLRQ�� ZH� KDYH� YDFDWHG� VHQWHQFH� LQ� WKH� DEVHQFH� RI� D� JXLGHOLQHV

UHFLWDWLRQ� RQO\� XSRQ� D� SURSHU� VKRZLQJ� WKDW� WKH� FRXUW� ZDV� JXLGHG� LQ� LWV

VHQWHQFLQJ�GHFLVLRQ�E\� D�PDWHULDO�PLVDSSUHKHQVLRQ�RI� WKH� DSSOLFDEOH� UDQJH

XQGHU� WKH� JXLGHOLQHV�� VHH�� H�J��� &RPPRQZHDOWK� Y�� :DJQHU�� ���� $��G

����� �3D�� 6XSHU�� ������� &RPPRQZHDOWK� Y�� %\UG�� ���� $��G� ���� �3D�

6XSHU���������&RPPRQZHDOWK�Y��%UHWHU������$��G������3D��6XSHU��������

&RPPRQZHDOWK� Y�� 0R\HU�� ���� $��G� ���� �3D�� 6XSHU�� ������

&RPPRQZHDOWK� Y�� 5LFK�� ���� $��G� ����� �3D�� 6XSHU�� ������

&RPPRQZHDOWK�Y��&KDUOHV� -HIIHUVRQ�6PLWK�� ���� $��G� ���� �3D�� 6XSHU�

������� RU� XSRQ� HYLGHQFH� WKDW� WKH� FRXUW� LJQRUHG� WKH� JXLGHOLQHV�� LQ

FRQWUDYHQWLRQ� RI� WKH� 6HQWHQFLQJ� &RGH�� VHH�� H�J��� &RPPRQZHDOWK� Y�

*DXVH�� ���� $��G� ����� �3D�� 6XSHU�� ������� &RPPRQZHDOWK� Y�� .HSKDUW�

����$��G������3D��6XSHU�� �������&RPPRQZHDOWK�Y��6DQFKH]�� ����$��G

���� �3D�� 6XSHU�� ������ �HQ� EDQF��� &RPPRQZHDOWK� Y�� 9LQVRQ�� ���� $��G
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����� �3D�� 6XSHU�� ������� &KHVVRQ�� ���� $��G� ����� � 0RUHRYHU�� ZH� KDYH

DIILUPHG�VHQWHQFH�ZKHUH�WKH�UHFRUG�GHPRQVWUDWHG�WKDW�WKH�VHQWHQFLQJ�FRXUW

FRQVLGHUHG� WKH� JXLGHOLQHV� DQG� ZDV� DZDUH� WKDW� WKH� VHQWHQFH� LW� LPSRVHG

H[FHHGHG�WKH�JXLGHOLQHV�UDQJH��WKRXJK� LW�GLG�QRW�� LQ� IDFW�� UHFLWH�WKH� UDQJH�

6HH��H�J���&RPPRQZHDOWK�Y��+XWFKLQV������$��G������3D��6XSHU��������

-RKQVRQ������$��G������&DQILHOG������$��G����

��� $FFRUGLQJO\�� ZH� WDNH� WKLV� RSSRUWXQLW\� WR� GLVSHO� WKH� PLVFRQFHSWLRQ�

W\SLILHG� E\� 5RGGD¶V� DSSHDO�� WKDW� D� VHQWHQFLQJ� FRXUW� PXVW� HYRNH� ³PDJLF

ZRUGV´� LQ� D� YHUEDWLP� UHFLWDWLRQ� RI� WKH� JXLGHOLQHV� UDQJH� WR� VDWLVI\� WKH

PDQGDWH�RI�WKH�6HQWHQFLQJ�&RGH���&DQILHOG������$��G�DW����

��� ,Q� 5R\HU�� ZH� FRQVLGHUHG�� LQWHU� DOLD�� ZKHWKHU� WKH� WULDO� FRXUW� KDG

DFFRUGHG� DGHTXDWH� FRQVLGHUDWLRQ�� DV� UHTXLUHG� E\� VHFWLRQ� ������ WR� WKH

UHFHQWO\� SURPXOJDWHG� VHQWHQFLQJ� JXLGHOLQHV�� � 5R\HU�� ���� $��G� DW� ���

�QRWLQJ�WKDW�WKH�JXLGHOLQHV�ZHUH�DGRSWHG�E\�WKH�OHJLVODWXUH�RQ�0D\����������

WR�EHFRPH�HIIHFWLYH�RQ�-XO\������������ �5HFRJQL]LQJ� WKH� FRPSOH[LW\� RI� WKH

JXLGHOLQHV��ZH�QRWHG�RXU�FRQFHUQ�WKDW�WKH�UHFRUG�IDLOHG�WR�HVWDEOLVK�WKDW�WKH

WULDO�MXGJH�ZDV�HYHQ�DZDUH�RI�WKH�DSSOLFDEOH�VHQWHQFLQJ�UDQJH���,G��DW�����

,QGHHG�� WKH� WHQRU�RI� WKH� FRXUW¶V� DEEUHYLDWHG� UHSO\�ZKHQ� FRXQVHO� VRXJKW� WR

H[SODLQ�WKH�JXLGHOLQHV�VXJJHVWHG�WKDW�WKH�FRXUW�KDG�IDLOHG�WR�FRQVLGHU�WKHP�

DQG�VR�KDG�YLRODWHG�WKH�6HQWHQFLQJ�&RGH���,G���&RQVHTXHQWO\��ZH�IDVKLRQHG

WKH�ODQJXDJH�QRZ�DW�LVVXH�WR�DVVXUH�WKDW�WULDO�FRXUWV�ZRXOG�JUDQW�DSSURSULDWH
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FRQVLGHUDWLRQ�WR�WKH�JXLGHOLQHV�DQG�ZRXOG�DSSO\�WKH�VXJJHVWHG�VHQWHQFHV�LQ

D�GLVSDVVLRQDWH�DQG�V\VWHPDWLF�ZD\���,G���6HH�DOVR�&KHVVRQ������$��G�DW

�����³7KH�FKLHI�FRQFHUQ�H[SUHVVHG�LQ�5R\HU�ZDV�WKDW�WKH�VHQWHQFLQJ�FRXUW

EH� DW� OHDVW� IDPLOLDU� ZLWK� WKH� VXJJHVWHG� JXLGHOLQHV� UDQJHV�´��� � $FFRUGLQJO\�

RXU� VXEVHTXHQW� MXULVSUXGHQFH� KDV� IRFXVHG� QRW�PHUHO\� RQ� WKH� UHFLWDWLRQ� RI

IRUPXODLF� ODQJXDJH�� EXW� RQ� ZKHWKHU� WKH� FRXUW� GLG�� LQ� IDFW�� FRQVLGHU� WKH

JXLGHOLQHV�LQ�WKH�PHDVXUHG��UDWLRQDO�IDVKLRQ�FRQWHPSODWHG�E\�WKH�6HQWHQFLQJ

&RGH�

����� � 7KXV��ZH�KDYH�DFWHG�� DV� LQ�5R\HU�� WR� YDFDWH� VHQWHQFH� LQ� D� KRVW� RI

FDVHV�ZKHUH�WKH�UHFRUG�VXJJHVWHG�WKDW�WKRXJK�WKH�FRXUW�KDG�FRQVLGHUHG�WKH

JXLGHOLQHV��LW�DSSOLHG�DQ�LQFRUUHFW�VHQWHQFH�EDVHG�RQ�D�PLVFRQFHSWLRQ�RI�WKH

DSSOLFDEOH� VHQWHQFLQJ� UDQJH�� � ,Q�5LFK�� ZH� YDFDWHG� VHQWHQFH� EHFDXVH� ³QRW

RQO\�GLG�WKH�VHQWHQFLQJ�FRXUW�QRW�LGHQWLI\�WKH�DSSOLFDEOH�JXLGHOLQH�UDQJHV�RU

ZK\� WKH� VHQWHQFH� GHYLDWHG� IURP� WKHP�� EXW� WKH� &RPPRQZHDOWK>�@� DW

VHQWHQFLQJ>�@� SURYLGHG� WKH� VHQWHQFLQJ� FRXUW� ZLWK� LQFRUUHFW� LQIRUPDWLRQ

FRQFHUQLQJ�WKH�PD[LPXP�UHFRPPHQGDWLRQ�XQGHU�WKH�JXLGHOLQHV�´��5LFK�����

$��G�DW�������5RZOH\��-���FRQFXUULQJ����:H�FRQFOXGHG�DFFRUGLQJO\�WKDW�³>L@Q

OLJKW�RI� WKH�GLVSDUDWH�LQIRUPDWLRQ�SURYLGHG� WR�WKH�VHQWHQFLQJ�FRXUW�DQG� WKH

DEVHQFH�RI�DQ\�VWDWHPHQW�IURP�WKH�VHQWHQFLQJ�FRXUW� WKDW�KH�ZDV�DZDUH�RI

WKH� FRUUHFW� JXLGHOLQH� UHFRPPHQGDWLRQ�� LW� LV� DSSURSULDWH� WR� YDFDWH� WKH

MXGJPHQW�RI�VHQWHQFH�DQG�UHPDQG�IRU�UHVHQWHQFLQJ�´��,G�
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�� ��� � 6LPLODUO\�� LQ� 0R\HU�� ZH� REVHUYHG� WKDW� ³DW� WKH� RQO\� SRLQW� LQ� WKH

VHQWHQFLQJ�KHDULQJ�ZKHQ�WKH�VXEMHFW�RI�WKH�JXLGHOLQHV�ZDV�HYHQ�PHQWLRQHG�

WKH�FRXUW�DQG�SURVHFXWLQJ�DWWRUQH\�GHPRQVWUDWHG�D�PLVXQGHUVWDQGLQJ�DV�WR

KRZ�WKH�VHQWHQFH�VKRXOG�EH�FRUUHFWO\�FDOFXODWHG�SXUVXDQW�WR�WKH�JXLGHOLQHV�´

0R\HU�� ���� $��G� DW� ����� � &RQVHTXHQWO\�� ZH� YDFDWHG� WKH� VHQWHQFH�

UHDVRQLQJ� WKDW� WKH� WULDO� FRXUW¶V� IODZHG� GHOLEHUDWLRQ� ZDV� WDQWDPRXQW� WR� DQ

DEVHQFH� RI� FRQVLGHUDWLRQ� EHFDXVH� LW� SURYLGHG� ³QR� PHDQV� RI� DVFHUWDLQLQJ

ZKHWKHU�RU� QRW� WKH� FRXUW� GHYLDWHG� IURP� WKH�SURSHU� VWDUWLQJ�SRLQW�´� �,G�� DW

����

����� �0RUH� UHFHQWO\�� LQ�%\UG��ZH�YDFDWHG�VHQWHQFH�ZKHUH� WKH� WULDO� FRXUW¶V

HUURU�LQ�IDLOLQJ�WR�UHFLWH�WKH�UDQJH�ZDV�FRPSRXQGHG�E\�WKH�FRXUW¶V�EHOLHI�WKDW

WKH� VHQWHQFH� LW� LPSRVHG� ZDV� LQ� WKH� ³DJJUDYDWHG� UDQJH�´� WKRXJK� LQ� IDFW� LW

H[FHHGHG�WKH�JXLGHOLQHV���%\UG������$��G�DW�������7KRXJK�ZH�UHVWDWHG�WKH

UHFLWDWLRQ� UHTXLUHPHQW� LQ�5R\HU��ZH�IRFXVHG�RXU�GHFLVLRQ�RQ� WKH� FRQIXVLRQ

DSSDUHQW� LQ� WKH� UHFRUG�� UHDVRQLQJ� WKDW� ³ZKLOH� WKH� VHQWHQFLQJ� FRXUW� GLG

SURYLGH�UHDVRQV�IRU�WKH�VHQWHQFH�LPSRVHG��WKHVH�UHDVRQV�ZHUH�DGYDQFHG�WR

VXSSRUW�D�VHQWHQFH�LQ�WKH�DJJUDYDWHG�UDQJH���1RZKHUH�GLG�WKH�FRXUW�LQGLFDWH

WKDW�LW�ZDV�LQ�IDFW�VHQWHQFLQJ�$SSHOODQW�RXWVLGH�WKH�JXLGHOLQHV��������´��,G��DW

����� �:H�HPSKDVL]HG�DFFRUGLQJO\� WKDW� ³>D@W� WKH�PLQLPXP�� WKH� FRXUW�PXVW

LQGLFDWH�WKDW�LW�XQGHUVWDQGV�WKH�VHQWHQFLQJ�JXLGHOLQH�UDQJH��LQ�WKRVH�FDVHV�LQ

ZKLFK� WKH� FRXUW� GHYLDWHV� IURP� WKH� JXLGHOLQHV�´� � ,G�� DW� ����� � 6HH� DOVR
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:DJQHU�� ���� $��G� DW� ����� �WULDO� FRXUW� VWDWHG� UHDVRQV� IRU� VHQWHQFLQJ� LQ

³DJJUDYDWHG�UDQJH´�EXW�LPSRVHG�VHQWHQFH�RXWVLGH�JXLGHOLQHV���%UHWHU�����

$��G� ���� �WULDO� FRXUW� LQGLFDWHG� RQ� VHQWHQFLQJ� IRUP� WKDW� DSSHOODQW� ZDV

VHQWHQFHG�LQ�WKH�VWDQGDUG�JXLGHOLQH�UDQJH��EXW�VHQWHQFH�LPSRVHG�H[FHHGHG

JXLGHOLQHV��

������&RQYHUVHO\��ZKHUH�WKH�UHFRUG�KDV�UHIOHFWHG�WKDW�WKH�FRXUW�DFWHG�RQ�D

VRXQG� XQGHUVWDQGLQJ� RI� WKH� VHQWHQFLQJ� UDQJH� DQG� LPSRVHG� VHQWHQFH

DFFXUDWHO\��ZH�KDYH�DIILUPHG�WKH�MXGJPHQW�RI�VHQWHQFH�HYHQ�LQ�WKH�DEVHQFH

RI� D� JXLGHOLQHV� UHFLWDWLRQ�� � 7KXV�� LQ�+XWFKLQV�� ZH� DIILUPHG� VROHO\� RQ� WKH

EDVLV� RI� WKH� WULDO� FRXUW¶V� QRWDWLRQV� RQ� WKH� VHQWHQFLQJ� JXLGHOLQHV� IRUP�

+XWFKLQV������$��G�DW�������7KRXJK�WKH�UHFRUG�UHIOHFWHG�QR�UHFLWDWLRQ�RI�WKH

VHQWHQFLQJ� UDQJH� ³RQ� WKH� UHFRUG�� DW� VHQWHQFLQJ�� LQ� WKH� GHIHQGDQW¶V

SUHVHQFH�´�VHH�5R\HU�� ����$��G�DW� �����ZH� IRXQG� ³QR�YLRODWLRQ� RI�5R\HU

�������´� � +XWFKLQV�� ���� $��G� DW� ����� � ,Q� VXSSRUW� RI� RXU� UHDVRQLQJ�� ZH

UHWXUQHG� WR�5R\HU� IRU� WKH�SURSRVLWLRQ�WKDW� ³WKH�FRXUW�PXVW� LQGLFDWH� WKDW� LW

XQGHUVWDQGV� WKH� VHQWHQFLQJ� JXLGHOLQH� UDQJH�� LQ� WKRVH� FDVHV� LQ� ZKLFK� WKH

FRXUW�GHYLDWHV�IURP�WKH�JXLGHOLQHV�´��,G���TXRWLQJ�5R\HU������$��G�DW������

6HH� DOVR� ��� 3D�&�6�� �������E��� � %HFDXVH� WKH� FRXUW� KDG� QRWHG� RQ� WKH

VHQWHQFLQJ� JXLGHOLQH� IRUP� WKDW� ERWK� VHQWHQFHV� LPSRVHG� ZHUH� ³JXLGHOLQHV

GHSDUWXUHV�´� ZH� FRQFOXGHG�� ³,W� LV� FOHDU� IURP� WKH� LQIRUPDWLRQ� RQ� WKH

VHQWHQFLQJ� IRUP� WKDW� WKH� FRXUW�ZDV� DZDUH� RI� DQG� FRQVLGHUHG� WKH�JXLGHOLQH
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UHFRPPHQGDWLRQV�� EXW� FKRVH� WR� GHSDUW� IURP� WKHP� �������´� �+XWFKLQV�� ���

$��G�DW�����

�� ��� �:H� HPSOR\HG� VLPLODU� UDWLRQDOH� LQ� -RKQVRQ�� ZKHUH� VLJQLILFDQWO\�� ZH

YDFDWHG� VHQWHQFH� RQ� RQH� FRXQW� EXW� DIILUPHG� RQ� DQRWKHU�� � -RKQVRQ�� ���

$��G�������,Q�VXSSRUW�RI�RXU�GLVSRVLWLRQ��ZH�QRWHG�WKDW�WKH�FRXUW�DSSHDUHG

LQLWLDOO\�FRQIXVHG��KDYLQJ�VXJJHVWHG�WKDW�WKH�VHQWHQFHV�LPSRVHG�ZHUH�ZLWKLQ

WKH�VWDQGDUG�UDQJH�ZKHQ��LQ�IDFW��ERWK�H[FHHGHG�WKH�JXLGHOLQHV���,G��DW�����

&LWLQJ� &KHVVRQ�� ZH� YDFDWHG� VHQWHQFH� RQ� WKH� ILUVW� FRXQW�� UHDVRQLQJ�� ³:H

FDQQRW�DQDO\]H�ZKHWKHU�WKHUH�DUH�DGHTXDWH�UHDVRQV�IRU�WKH�GHYLDWLRQ�XQOHVV

LW� LV� ILUVW� DSSDUHQW� WKDW� WKH� FRXUW� ZDV� DZDUH� RI�� DQG� FRQVLGHUHG� WKH

JXLGHOLQHV�´� � ,G�� � +RZHYHU�� EHFDXVH� WKH� FRXUW� FRUUHFWHG� LWV� HUURU� ZKHQ

VHQWHQFLQJ�RQ�WKH�VHFRQG�FRXQW��ZH�DIILUPHG�XSRQ�WKH�UHFRJQLWLRQ�WKDW�WKH

FRXUW�³VWDUWHG�DW�WKH�SURSHU�SRLQW�E\�VWDWLQJ�RQ�WKH�UHFRUG�WKDW�KH�LQWHQGHG

WR�VHQWHQFH�RXWVLGH�WKH�JXLGHOLQHV�RQ�WKLV�FRXQW�´��,G��DW�����

����� �6LPLODUO\�� LQ�&DQILHOG��ZH�DIILUPHG� WKH� MXGJPHQW� RI� VHQWHQFH� LQ� WKH

DEVHQFH� RI� D� JXLGHOLQHV� UHFLWDWLRQ� EHFDXVH�� DV� GLVWLQJXLVKHG� IURP� 5R\HU�

³WKHUH� >ZDV@� QR� HYLGHQFH� WKDW� WKH� WULDO� FRXUW� ZDV� LQFRJQL]DQW� RI� WKH

JXLGHOLQHV�� UDWKHU�� WKH� VHQWHQFLQJ� WUDQVFULSW� VWURQJO\� VXJJHVW>HG@� WKDW� WKH

WULDO� FRXUW� ZDV� DFXWHO\� DZDUH� RI� WKH� >DSSOLFDEOH� VHQWHQFLQJ� UDQJH@�´

&DQILHOG������$��G�DW� ���� �:H� UHFRJQL]HG�� DFFRUGLQJO\�� WKDW� WKH� VWDWXWRU\

UHTXLUHPHQWV� RI� VHFWLRQ� �����E�� KDG� EHHQ� PHW�� � ,G�� DW� ���� � 7KRXJK� ZH
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FDXWLRQHG�WKH�WULDO�FRXUW�WKDW� ³SULRU� WR�VHQWHQFLQJ�RXWVLGH� WKH�JXLGHOLQHV�� LW

ZRXOG�GR�ZHOO�WR�VSHFLILFDOO\�DUWLFXODWH�WKH�JXLGHOLQH�UDQJH�RI�VHQWHQFHV�´�ZH

GHFOLQHG�WR�UHPDQG�IRU�UHVHQWHQFLQJ���,G��DW���������7R�GR�VR��ZH�FRQFOXGHG�

LQ� WKH� SUHVHQFH� RI� D� UHFRUG� WKDW� HIIHFWLYHO\� GRFXPHQWHG� WKH� FRXUW¶V

FRQVLGHUDWLRQ� RI� WKH� JXLGHOLQHV�� ZRXOG�PHUHO\� PDQGDWH� WKH� XVH� RI� ³PDJLF

ZRUGV´�DQG�³H[DOW�IRUP�RYHU�VXEVWDQFH�´��,G�

�� ��� � :H� ILQG� WKH� GLVSRVLWLRQ� LQ� &DQILHOG� D� PHDVXUHG� DQG� WKRXJKWIXO

UHVROXWLRQ�RI�WKH�SRWHQWLDO�SLWIDOOV�OLNHO\�WR�DULVH�IURP�VWULFW�DSSOLFDWLRQ�RI�WKH

UHFLWDWLRQ� UHTXLUHPHQW� LQ�5R\HU�� � 7KXV��ZKLOH�ZH� FRQWLQXH� WR� VXJJHVW� WKDW

³SULRU�WR�VHQWHQFLQJ�RXWVLGH�WKH�JXLGHOLQHV��>WKH�WULDO�FRXUW@�ZRXOG�GR�ZHOO�WR

VSHFLILFDOO\�DUWLFXODWH�WKH�JXLGHOLQH�UDQJH�RI�VHQWHQFHV�´�VHH�&DQILHOG�����

$��G�DW��������ZH�UHFRJQL]H�WKDW�VXFK�D�UHFLWDWLRQ�LV�QRW�XQLIRUPO\�QHFHVVDU\

WR�HVWDEOLVK� ³WKDW�WKH�FRXUW�ZDV�DZDUH�RI��DQG�FRQVLGHUHG�� WKH�JXLGHOLQHV�´

VHH�&KHVVRQ������$��G�DW������ �$FFRUGLQJO\��ZH�KROG�WKDW�ZKHQ�LPSRVLQJ

VHQWHQFH��D�WULDO�FRXUW�KDV�UHQGHUHG�D�SURSHU�³FRQWHPSRUDQHRXV�VWDWHPHQW´

XQGHU� VHFWLRQ� �����E�� RI� WKH� 6HQWHQFLQJ� &RGH�� VR� ORQJ� DV� WKH� UHFRUG

GHPRQVWUDWHV�ZLWK�FODULW\�WKDW�WKH�FRXUW�FRQVLGHUHG�WKH�VHQWHQFLQJ�JXLGHOLQHV

LQ� D� UDWLRQDO� DQG� V\VWHPDWLF� ZD\� DQG� PDGH� D� GLVSDVVLRQDWH� GHFLVLRQ� WR

GHSDUW�IURP�WKHP�



-��(��������

����

�� ��� � $SSO\LQJ� WKLV� VWDQGDUG� WR� WKH� FDVH� DW� EDU�� ZH� ILQG� WKH� UHFRUG

LQVXIILFLHQW�WR�VKRZ�WKDW�WKH�FRXUW�FRQVLGHUHG�DQG�XQGHUVWRRG�WKH�JXLGHOLQHV

DSSOLFDEOH�WR�5RGGD¶V�RIIHQVHV�

������7KH�VHQWHQFLQJ�JXLGHOLQHV�SURYLGH�WKDW�D�GHIHQGDQW�VKDOO�EH�VHQWHQFHG

XQGHU� WKH� YHUVLRQ� RI� WKH� JXLGHOLQHV� LQ� HIIHFW� DW� WKH� WLPH� D� FULPH� ZDV

FRPPLWWHG�� UHJDUGOHVV� RI� WKH� GDWH� RQ� ZKLFK� VHQWHQFH� LV� LPSRVHG�� � 6HH

&RPPPRQZHDOWK� Y��*UHHQH�� ���� $��G� ����� ���� Q��� �3D�� 6XSHU�� �����

�FLWLQJ� ���� 3D�� &RGH� �� ������F���� � +HUH�� WKH� UHFRUG� HVWDEOLVKHV� WKDW� WKH

RIIHQVHV�LQ�TXHVWLRQ�RFFXUUHG�³RQ�RU�DERXW�WKH�6XPPHU�RI������´�DQG�³RQ�RU

DERXW� WKH�\HDUV�RI������DQG������´� �&ULPLQDO� ,QIRUPDWLRQV�ILOHG��������DW

&DPEULD� &RXQW\� &ULPLQDO� $FWLRQ� 1R�� �����&�� ����� DQG� �����'�� �����

$FFRUGLQJO\�� WKH� FRXUW� ZDV� UHTXLUHG� WR� FRQVLGHU� WKH� JXLGHOLQHV� DV

SURPXOJDWHG� RQ� $SULO� ���� ������ DQG� DV� DPHQGHG� RQ� $XJXVW� ��� ����� DQG

'HFHPEHU����������

�� ��� � 2Q� WKH� GDWHV� LQ� TXHVWLRQ�� &RUUXSWLRQ� RI� 0LQRUV� ZDV� JUDGHG� DV� D

PLVGHPHDQRU�RI�WKH�ILUVW�GHJUHH�FDUU\LQJ�DQ�RIIHQVH�JUDYLW\�VFRUH�RI�WKUHH�

6HQWHQFLQJ� *XLGHOLQHV� ,PSOHPHQWDWLRQ� 0DQXDO�� $SULO� ���� �����

��������F������ 6HQWHQFLQJ� *XLGHOLQHV� ,PSOHPHQWDWLRQ� 0DQXDO�� $XJXVW� ��

������ �� ������F������ 1HZ� 2IIHQVH� *UDYLW\� 6FRUH� RI� ³1�´� 021,725

�3HQQV\OYDQLD�&RPPLVVLRQ�RQ�6HQWHQFLQJ��6WDWH�&ROOHJH�� 3$���0DUFK������

DW�����:KHUH��DV�KHUH��WKH�GHIHQGDQW¶V�SULRU�UHFRUG�VFRUH�LV�]HUR��WKH�HDUOLHU
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YHUVLRQ�RI�WKH�JXLGHOLQHV�SUHVFULEHV�SXQLVKPHQW�LQ�WKH�DJJUDYDWHG�UDQJH�RI

WZHOYH�WR�HLJKWHHQ�PRQWKV¶�FRQILQHPHQW��ZKLOH�WKH�UHYLVLRQV�RI�$XJXVW�����

DQG� 'HFHPEHU� ����� SUHVFULEH� VL[� WR� WZHOYH� PRQWKV¶� FRQILQHPHQW� ZLWK

HOLJLELOLW\� IRU� ERRW� FDPS�� � 6HQWHQFLQJ� *XLGHOLQHV� ,PSOHPHQWDWLRQ� 0DQXDO�

$SULO� ���� ������ �� ������F������ VXSUD�� DW� ���� 6HQWHQFLQJ� *XLGHOLQHV

,PSOHPHQWDWLRQ�0DQXDO��$XJXVW������������������F������VXSUD��DW����E��

�� ��� �:H� ILQG� WKH� FRXUW¶V� VWDWHPHQW� XQIRUWXQDWHO\� GHILFLHQW�� � 7KRXJK� WKH

FRXUW� UHFRJQL]HG� WKH� UROH� RI� WKH� JXLGHOLQHV� LQ� VXJJHVWLQJ� DQ� DSSURSULDWH

VHQWHQFH�� 1�7��� 6HQWHQFLQJ�� ���������� DW� ��� LW� IDLOHG� WR� GHPRQVWUDWH� LWV

XQGHUVWDQGLQJ� RI� WKH� DSSOLFDEOH� VHQWHQFLQJ� UDQJHV� XQGHU� WKH� JXLGHOLQHV�

)ROORZLQJ� WKH� VHQWHQFLQJ� FROORTX\�� WKH� FRXUW� VWDWHG� PHUHO\�� ³,� KDYH

GHWHUPLQHG� �� �� �� WKDW� LW¶V� DSSURSULDWH� WR� VHQWHQFH� \RX� DERYH� WKH� JXLGHOLQH

UDQJH�´��,G���7KH�FRXUW�WKHQ�LPSRVHG�VHQWHQFH�RQ�WZR�FRXQWV�RI�&RUUXSWLRQ

RI� 0LQRUV�� GLUHFWLQJ� FRQVHFXWLYH� WHUPV� RI� LQFDUFHUDWLRQ� IRU� WZHOYH� WR� VL[W\

PRQWKV¶�GXUDWLRQ���,G��DW�������

������7KH�FRXUW¶V�YDJXH�GHVFULSWLRQ�RI�WKH�VHQWHQFH�DV�³DERYH�WKH�JXLGHOLQH

UDQJH�´� IDLOV� WR� GHPRQVWUDWH� WKDW� WKH� FRXUW� XQGHUVWRRG� WKH� SRVVLELOLW\� WKDW

GLIIHULQJ� UDQJHV� DSSOLHG� XQGHU� WKH� UHVSHFWLYH� YHUVLRQV� RI� WKH� VHQWHQFLQJ

JXLGHOLQHV�� � ,QGHHG�� LW� VXJJHVWV� WKDW�WKH�FRXUW�PD\�KDYH�EHOLHYHG� WKDW� WKH

VHQWHQFH�FRPPHQFHG�EH\RQG�DOO�RI�WKH�UHVSHFWLYH�DJJUDYDWHG�UDQJHV�ZKHQ�

FOHDUO\�� LW� GLG� QRW�� � ,Q� SRLQW� RI� IDFW�� WKH� VHQWHQFH� GLG� QRW� H[FHHG� WKH
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DJJUDYDWHG�UDQJH�RI�WKH�HDUOLHU�YHUVLRQ�RI�WKH�JXLGHOLQHV�LQ�HIIHFW�WKURXJKRXW

�����������DQG�XQWLO�$XJXVW�����������5DWKHU��WKH�VHQWHQFH�IHOO�RQ�WKH�FXVS

RI� WKH� VWDQGDUG� UDQJH�� ]HUR� WR� WZHOYH�PRQWKV�� DQG� WKH� DJJUDYDWHG� UDQJH�

WZHOYH� WR� HLJKWHHQ�PRQWKV�� � 7KH� FRXUW¶V� IDLOXUH� WR� UHFRJQL]H� WKH� SRWHQWLDO

LPSDFW� RI� WKLV� YHUVLRQ� RI� WKH� JXLGHOLQHV�� DQG� WKH� SRWHQWLDO� IRU� FRQIOLFW

EHWZHHQ� WKH� DSSOLFDEOH� JXLGHOLQHV� UHYLVLRQV�� VXJJHVWV� WKDW� LQ� LPSRVLQJ

VHQWHQFH�� WKH� FRXUW� DFWHG� XQGHU� D� VLJQLILFDQW� PLVDSSUHKHQVLRQ� RI� WKH

DSSOLFDEOH�JXLGHOLQHV� UDQJHV�� �7KXV��RQ�WKH�EDVLV�RI� WKH� UHFRUG�QRZ�EHIRUH

XV��ZH�FDQQRW�FRQFOXGH�WKDW�WKH�FRXUW�FRQVLGHUHG�WKH�VHQWHQFLQJ�JXLGHOLQHV

LQ� D� UDWLRQDO� DQG� V\VWHPDWLF� ZD\� DQG� PDGH� D� GLVSDVVLRQDWH� GHFLVLRQ� WR

GHSDUW�IURP�WKHP���$FFRUGLQJO\��ZH�ILQG�WKH�FRXUW¶V�VWDWHPHQW�RI�WKH�UHDVRQV

IRU�GHYLDWLQJ�IURP�WKH�JXLGHOLQHV�LPSHUPLVVLEO\�GHILFLHQW�

�� ��� � ,Q� VR� KROGLQJ�� ZH� UHFRJQL]H� WKDW� GHVSLWH� WKH� FRXUW¶V� FRPPHQWV� DW

VHQWHQFLQJ� WR� WKH� FRQWUDU\�� WKH� VHQWHQFH� DFWXDOO\� LPSRVHG� GLG� QRW� GHSDUW

IURP� WKH� DSSOLFDEOH� JXLGHOLQH� UDQJHV�� � 7KH� LVVXH� RULJLQDOO\� UDLVHG� E\

$SSHOODQW� LV� ZKHWKHU� WKH� VHQWHQFLQJ� FRXUW� ³LPSRVHG� D� PDQLIHVWO\

XQUHDVRQDEOH� DQG� H[FHVVLYH� VHQWHQFH�� DERYH� WKH� DJJUDYDWHG� UDQJH� RI� WKH

JXLGHOLQHV�������ZLWKRXW�H[SUHVVLQJ�DGHTXDWH�UHDVRQV�WR�MXVWLI\�LPSRVLWLRQ�RI

VXFK� D� VHYHUH� VHQWHQFH�´� � %ULHI� IRU� $SSHOODQW�� VXSUD�� DW� ��� � $SSHOODQW�� LQ

VXSSRUW�RI�WKLV�DUJXPHQW��UHIHUV�WR�DQ�DOOHJHG�YLRODWLRQ�RI�WKH�5R\HU�KROGLQJ�

EXW��LQ� IDFW�� WKH�VHQWHQFH�GLG�QRW�H[FHHG�WKH�DJJUDYDWHG�UDQJH�� �5DWKHU��LW
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IHOO�ZLWKLQ�WKH�VWDQGDUG�RU�DJJUDYDWHG�UDQJH��GHSHQGLQJ�XSRQ�ZKLFK�HGLWLRQ

RI�WKH�JXLGHOLQHV�LV�DSSOLHG���,I�WKH�VHQWHQFH�LV�ZLWKLQ�WKH�DJJUDYDWHG�UDQJH�

WKH� VHQWHQFLQJ� FRXUW� LV� VWLOO� UHTXLUHG� WR� VWDWH� LWV� UHDVRQV� IRU� FKRRVLQJ� DQ

DJJUDYDWHG� VHQWHQFH� RQ� ERWK� WKH� UHFRUG� DQG� RQ� WKH� 3HQQV\OYDQLD

&RPPLVVLRQ� RQ� 6HQWHQFLQJ�*XLGHOLQH� 6HQWHQFH� )RUP�� �6HH� ���� 3D�� &RGH�

��������I��� �$SSHOODQW¶V� WUXH�FRPSODLQW� LV� GLUHFWHG� WR� WKH� UHDVRQV�JLYHQ� IRU

WKH� VHQWHQFH�� �:KLOH� WKH� VHQWHQFLQJ� FRXUW� GLG� H[SUHVV� VSHFLILF� UHDVRQV� IRU

WKH�VHQWHQFH�LPSRVHG��LQFOXGLQJ�WKH�WHQGHU�DJH�DQG�LPSDFW�VWDWHPHQW�RI�WKH

YLFWLPV�� DQG� WKH� UHSHWLWLYH�QDWXUH� RI�$SSHOODQW¶V� FRQGXFW�� LW� GLG� QRW� FOHDUO\

GHPRQVWUDWH�DQ�XQGHUVWDQGLQJ�RI�WKH�DSSOLFDEOH�JXLGHOLQH� UDQJHV�� �7KXV�� D

UHPDQG� IRU� UHVHQWHQFLQJ� LV� QHFHVVDU\� VR� WKDW� WKH� VHQWHQFLQJ� FRXUW� FDQ

FOHDUO\�LGHQWLI\�ZKHWKHU�WKH�VHQWHQFH� LW�ZLVKHV� WR� LPSRVH� LV�PHDQW� WR�EH�D

GHSDUWXUH�IURP�WKH�JXLGHOLQHV�RU�D�VHQWHQFH�LQ�WKH�DJJUDYDWHG�UDQJH�

������:H�DUH�PLQGIXO�WKDW�RXU�GHFLVLRQ�DGGUHVVHV�WKH�DSSOLFDWLRQ�RI�VHFWLRQ

�����E�� ZKHUH� WKH� WULDO� FRXUW� H[SUHVVHG� LWV� EHOLHI� WKDW� LW� H[FHHGHG� WKH

DJJUDYDWHG�UDQJH�XQGHU�SDVW�YHUVLRQV�RI�WKH�JXLGHOLQHV���2XU�KROGLQJ�KDV�QR

LPPHGLDWH� DSSOLFDWLRQ� XQGHU� WKH� -XQH� ���� ����� UHYLVLRQ� QRZ� LQ� HIIHFW�

:KHUHDV�SULRU�YHUVLRQV�RI�WKH�JXLGHOLQHV�SUHVFULEHG�VHQWHQFLQJ�UDQJHV�ZKHUH

WKH�HYLGHQFH�HVWDEOLVKHG�DJJUDYDWLQJ�RU�PLWLJDWLQJ�IDFWRUV��WKH������UHYLVLRQ

VXJJHVWV� RQO\� DQ� DJJUDYDWHG�PLQLPXP� DQG� D�PLWLJDWHG�PLQLPXP� WHUP� RI

FRQILQHPHQW�� � 6HQWHQFLQJ� *XLGHOLQHV� ,PSOHPHQWDWLRQ� 0DQXDO�� �WK� (G��
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��������� ������� �%DVLF� 6HQWHQFLQJ� &KDUW��� � 7KLV� FKDQJH� PD\� FRPSHO

FODULILFDWLRQ� RI� WKH� SRLQW� DW� ZKLFK� D� VHQWHQFH� LV� ³RXWVLGH� WKH� JXLGHOLQHV´

ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ������E��RI�WKH�6HQWHQFLQJ�&RGH���+RZHYHU��ZH

GR�QRW�VHHN�WR�UHVROYH�WKDW�TXHVWLRQ�RQ�WKLV�DSSHDO���:H�UH�HPSKDVL]H�WKDW

WKH� REMHFWLYH� RI� WKH� 6HQWHQFLQJ� &RGH� LV� PHW� RQO\� ZKHUH� WKH� UHFRUG

GHPRQVWUDWHV� ZLWK� FODULW\� WKH� WULDO� FRXUW¶V� XQGHUVWDQGLQJ� RI� WKH� VXJJHVWHG

VHQWHQFHV�XQGHU�WKH�VHQWHQFLQJ�JXLGHOLQHV���6HH�&KHVVRQ��VXSUD�

������-XGJPHQW�RI�6HQWHQFH�9$&$7('���&DVH�5(0$1'('�IRU�UHVHQWHQFLQJ�

-XULVGLFWLRQ�5(/,148,6+('�


