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��� (OOHQ�%��0DGGHQ�DSSHDOV�IURP�WKH�RUGHU�JUDQWLQJ�SODLQWLIIV¶�PRWLRQ�IRU�D

QHZ�WULDO���2Q�DSSHDO��DSSHOODQW�FODLPV�WKDW�LQ�JUDQWLQJ�SODLQWLIIV¶�PRWLRQ��WKH

WULDO� FRXUW� LPSURSHUO\� XVXUSHG� WKH� MXU\¶V� UROH� DV� ILQGHU� RI� IDFW�� � ,Q� WKH

DOWHUQDWLYH��DSSHOODQW�DVVHUWV�WKDW�LI�D�QHZ�WULDO�ZDV�ZDUUDQWHG��LW�VKRXOG�QRW

KDYH�EHHQ�OLPLWHG�WR�WKH�LVVXH�RI�GDPDJHV���8SRQ�UHYLHZ��ZH�DIILUP�

��� 2Q�6HSWHPEHU�����������DW�DSSUR[LPDWHO\������S�P���$QWKRQ\�0DQR

ZDV� VWRSSHG� LQ�KLV� YDQ�DW� D� UHG� OLJKW� RQ�&LW\� /LQH�$YHQXH� LQ� 3KLODGHOSKLD�

(OOHQ� 0DGGHQ¶V� YHKLFOH� ZDV� GLUHFWO\� EHKLQG� 0U�� 0DQR¶V� YDQ�� � $W� WULDO�� 0U�

0DQR�WHVWLILHG�WKDW��DV�WKH�OLJKW�WXUQHG�JUHHQ��0DGGHQ¶V�YHKLFOH�VWUXFN�KLP�LQ

WKH�UHDU�DQG�IRUFHG�KLV�YHKLFOH�IRUZDUG�DSSUR[LPDWHO\����IHHW���$V�D�UHVXOW�RI

WKH� FROOLVLRQ�� 0U�� 0DQR� FODLPHG� WR� KDYH� VXIIHUHG� LQMXULHV� WR� KLV� QHFN� DQG

EDFN�
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��� 2Q� -XO\����� ������0U��0DQR�DQG�KLV�ZLIH� ILOHG� D� SHUVRQDO� LQMXU\� DQG

ORVV�RI�FRQVRUWLXP�VXLW�DJDLQVW�0DGGHQ���7KH�FDVH�SURFHHGHG�WR�D� MXU\�WULDO

RQ� 1RYHPEHU� ���� ������ EHIRUH� WKH� +RQRUDEOH� 3DXO� *�� 5LEQHU�� � $W� WKH

FRQFOXVLRQ� RI� WKH� SUHVHQWDWLRQ� RI� HYLGHQFH�� SODLQWLIIV¶� FRXQVHO�PRYHG� IRU� D

YHUGLFW� LQ� IDYRU� RI� WKH� SODLQWLIIV� RQ� WKH� LVVXH� RI� OLDELOLW\�� � )LQGLQJ� WKDW� WKH

HYLGHQFH�SUHVHQWHG�DW� WULDO� FOHDUO\� GHPRQVWUDWHG�0DGGHQ¶V� QHJOLJHQFH�� DQG

ILQGLQJ�QR�HYLGHQFH�RI�FRQWULEXWRU\�QHJOLJHQFH��-XGJH�5LEQHU�FRQFOXGHG�WKDW

0DGGHQ� KDG� EHHQ� QHJOLJHQW� DV� D� PDWWHU� RI� ODZ�� � 7KXV�� WKH� RQO\� LVVXH

VXEPLWWHG� WR� WKH� MXU\�ZDV�ZKHWKHU�0DGGHQ¶V� QHJOLJHQFH�ZDV� D� VXEVWDQWLDO

IDFWRU�LQ�FDXVLQJ�KDUP�WR�0DQR���7KH�MXU\�UHWXUQHG�D�YHUGLFW�LQ�IDYRU�RI�WKH

GHIHQGDQW�RQ�WKDW�LVVXH��DQG��RQ�'HFHPEHU����������SODLQWLIIV�ILOHG�SRVW�WULDO

PRWLRQV�� DUJXLQJ� WKDW� WKH� MXU\¶V� YHUGLFW� ZDV� DJDLQVW� WKH� ZHLJKW� RI� WKH

HYLGHQFH�� � 7KH� WULDO� FRXUW� DJUHHG�� DQG�JUDQWHG�D�QHZ� WULDO� RQ� WKH� LVVXH� RI

GDPDJHV���7KH�SUHVHQW�DSSHDO�IROORZHG�

��� $SSHOODQW�UDLVHV�WZR�LVVXHV�RQ�DSSHDO���)LUVW��DSSHOODQW�FRQWHQGV�WKDW�

LQ� JUDQWLQJ� SODLQWLIIV¶� PRWLRQ� IRU� D� QHZ� WULDO�� WKH� WULDO� FRXUW� LPSURSHUO\

XVXUSHG� WKH� MXU\¶V� UROH� DV� ILQGHU� RI� IDFW�� � ,Q� VXSSRUW� RI� KHU� DUJXPHQW�

DSSHOODQW� SRLQWV� RXW� WKDW� H[SHUW� WHVWLPRQ\�ZDV� SURYLGHG� DW� WULDO� LQGLFDWLQJ

WKDW�[�UD\�DQG�05,�SKRWRJUDSKV�WDNHQ�RI�0U��0DQR¶V�QHFN�DQG�EDFN�GLG�QRW

FOHDUO\� LQGLFDWH� WKDW�KH�KDG�VXIIHUHG�DQ\�KDUP�DV�D� UHVXOW� RI� WKH� DFFLGHQW�

$SSHOODQW� IXUWKHU� SRLQWV� RXW� WKDW� HYLGHQFH� ZDV� SUHVHQWHG� DW� WULDO

GHPRQVWUDWLQJ�WKDW�0U��0DQR�KDG�VXVWDLQHG�VLPLODU�LQMXULHV�LQ�WZR�SULRU�DXWR
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DFFLGHQWV���$FFRUGLQJ�WR�DSSHOODQW��VXFK�HYLGHQFH�FUHDWHG�D�PDWHULDO�LVVXH�RI

IDFW� ZLWK� UHVSHFW� WR� ZKHWKHU� 0U�� 0DQR� ZDV� LQMXUHG� DV� D� UHVXOW� RI� WKH

DFFLGHQW�� � $V� VXFK�� DSSHOODQW� FODLPV� WKDW� LW�ZDV�ZLWKLQ� WKH�SURYLQFH� RI� WKH

MXU\� WR�PDNH� FUHGLELOLW\� GHWHUPLQDWLRQV� DQG� GHFLGH�ZKHWKHU� 0U�� 0DQR� ZDV

HQWLWOHG�WR�UHFRYHU�GDPDJHV�

��� 7KH� GHFLVLRQ� RI� ZKHWKHU� WR� JUDQW� D� QHZ� WULDO� LV� ZLWKLQ� WKH� VRXQG

GLVFUHWLRQ�RI�WKH�WULDO�FRXUW���0LWFKHOO�Y��*UDYHO\�,QW¶O������$��G���������

�3D��6XSHU��������� �:H�ZLOO�QRW�GLVWXUE�WKH�WULDO�FRXUW¶V�GHFLVLRQ�XQOHVV�WKH

FRXUW�SDOSDEO\�DEXVHG�LWV�GLVFUHWLRQ�RU�FRPPLWWHG�DQ�HUURU�RI� ODZ�� �,G�� � ,Q

HYDOXDWLQJ�DQ�RUGHU�DZDUGLQJ�D�QHZ�WULDO��ZH�NHHS�LQ�PLQG�WKDW�D�QHZ�WULDO�LV

ZDUUDQWHG�ZKHUH�WKH�MXU\
V�YHUGLFW�LV�VR�FRQWUDU\�WR�WKH�HYLGHQFH�DV�WR�VKRFN

RQH¶V�VHQVH�RI�MXVWLFH����+L[VRQ�Y��%DUORZ������$��G�����������3D��6XSHU�

������� � +RZHYHU�� D� QHZ� WULDO� VKRXOG� QRW� EH� JUDQWHG� EHFDXVH� RI� D� PHUH

FRQIOLFW� LQ� WHVWLPRQ\� RU� EHFDXVH� WKH� WULDO� MXGJH�� RQ� WKH� VDPH� IDFWV��ZRXOG

KDYH�DUULYHG�DW�D�GLIIHUHQW�FRQFOXVLRQ���,G�

��� $OWKRXJK� ZH� DUH� ZLWKRXW� WKH� EHQHILW� RI� D� WULDO� FRXUW� RSLQLRQ� LQ� WKH

SUHVHQW�FDVH��ZH�PD\�DVVXPH�WKDW�WKH�WULDO�FRXUW�IRXQG�WKH�MXU\¶V�YHUGLFW�WR

EH�LQ�FRQIOLFW�ZLWK�WKH�XQFRQWURYHUWHG�HYLGHQFH�SUHVHQWHG�DW�WULDO���7KXV��DV

WKHUH�ZDV�DQ�H[SHUW�FRQFHVVLRQ�WKDW�DSSHOOHH�VXIIHUHG�VRPH�LQMXU\��DOEHLW�D

PLOG�RQH���WKHUH�SHUIRUFH�PXVW�EH�VRPH�PRQHWDU\�DZDUG��KRZHYHU�PRGHVW�

8SRQ�UHYLHZ�RI�WKH�UHFRUG��ZH�DJUHH���$SSHOOHHV¶�H[SHUW��'U��-RVHSK�'L5HQ]R�

GHVFULEHG�0U��0DQR¶V�LQMXULHV�DV�IROORZV�
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7KH�SDWLHQW�KDV�EDVLFDOO\�D�VWUDLQ�VSUDLQ�RI�WKH�±�ZKLFK�LV
DQ�LQIODPPDWLRQ�WR�WKH�VXSSRUWLQJ�VWUXFWXUHV�RI� WKH�QHFN�
WKH�PLG�EDFN�DQG�ORZHU�EDFN�UHJLRQ���7KH�SDWLHQW�DOVR�KDG
SRVLWLYH�ILQGLQJV�ZLWK�GLVN�KHUQLDWLRQ� LQ� WKH� FHUYLFDO� VSLQH
DV�ZHOO�DV�SRVLWLYH�ILQGLQJV�LQ�WKH�05,�RI�WKH�OXPEDU�VSLQH
ZKLFK� VKRZHG� GLVN� EXOJLQJ�� � 7KH� SDWLHQW� DOVR� KDG� QHUYH
URRW� LUULWDWLRQ� LQ� WKH� OXPEDU� RU� ORZHU� EDFN� UHJLRQ�� � 7KH
SDWLHQW�DOVR�KDG�JHQHUDOL]HG� LQIODPPDWLRQ� WR� WKH�±� WR� WKH
QHFN��PLG�EDFN�DQG�ORZHU�EDFN�UHJLRQ�DV�ZHOO�DV�D�VSDVP
DQG�WLJKWQHVV�DQG�D�GLVUXSWLRQ�WR�WKH�OHIW�MDZ�DUHD���$QG�DV
IDU� DV� WKH� YHUWLJR� RU� GL]]LQHVV� WKH� SDWLHQW� ZDV
H[SHULHQFLQJ��WKH�SDWLHQW�KDG�LQLWLDO�HSLVRGHV�RI�WKDW�DW�WKH
EHJLQQLQJ� RI� WKH� WUHDWPHQW�� DQG� WKHQ� DW� WKH� WLPH� RI
UHOHDVDO�>VLF@�ZDV�QRW�KDYLQJ�V\PSWRPV�DW�WKDW�WLPH�

'U�� 'L5HQ]R� IXUWKHU� WHVWLILHG� WKDW� LW� ZDV� KLV� RSLQLRQ� ³LQ� DOO� FKLURSUDFWLF

FHUWDLQW\��>WKDW@�WKH�LQMXULHV�VXVWDLQHG�E\�>0U��0DQR@�ZHUH�LQ�GLUHFW�UHODWLRQ

WR�WKH�PRWRU�YHKLFOH�DFFLGHQW�RQ���������´

��� 'XULQJ� GLUHFW� H[DPLQDWLRQ�� DSSHOODQW¶V� H[SHUW�� 'U�� (GZDUG� 5HVQLFN�

ZKR�H[DPLQHG�0U��0DQR�DOPRVW���ò�\HDUV�DIWHU�WKH�DFFLGHQW��FRQFHGHG�WKDW

0U��0DQR�VXIIHUHG�VRPH�LQMXU\�DV�D�UHVXOW�RI�WKH�DFFLGHQW�

4�� $IWHU� \RX� SHUIRUPHG� \RXU� H[DPLQDWLRQ� DQG� UHYLHZHG
UHFRUGV�DQG�WHVW�UHVXOWV��GLG�\RX�UHDFK�D�GLDJQRVLV"

$�� ,� GLG�� � ,� PDGH� WZR� GLDJQRVHV�� � 7KH� ILUVW� ZDV� RI� WKH
VWUDLQV�RI�WKH�QHFN�DQG�EDFN��VXVWDLQHG�6HSWHPEHU����
������ UHVROYHG�� � 7KDW� LV�� WKH\� KHDOHG� E\� WKH� WLPH� ,
H[DPLQHG� WKH�PDQ�� � $QG� WKH� VHFRQG� GLDJQRVLV�ZDV� RI
IUDFWXUHV�RI�WKH�ULJKW�WLELD�DQG�ILEXOD��RI�WKH�OHJ�ERQHV�
DQG� RI� WKH� OHIW� FDUSDO� VFDSKRLG�� WKH� ERQH� LQ� WKH� OHIW
ZULVW��VXVWDLQHG�-DQXDU\����������

4��$QG�ZHUH�WKRVH�GLDJQRVHV�ZLWKLQ�D�UHDVRQDEOH�GHJUHH�RI
PHGLFDO�FHUWDLQW\"

$��<HV�
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4�� 'LG� \RX� KDYH� DQ� RSLQLRQ� DIWHU� \RXU� H[DPLQDWLRQ� DQG
UHYLHZ�RI� UHSRUWV�DV� WR�ZKHWKHU�RU�QRW� IXUWKHU� WKHUDS\
ZDV�UHTXLUHG"

$��$W�WKH�WLPH�,�VDZ�WKH�PDQ"

4��<HV�

$��0\�RSLQLRQ�ZDV� WKDW� LW�ZDV�QRW��QRW� IRU� WKH� LQMXULHV� RI
�����

4�� 'LG� \RX� KDYH� DQ� RSLQLRQ� DERXW� ZKHWKHU� RU� QRW� 0U�
0DQR��DW�WKH�WLPH�\RX�H[DPLQHG�KLP��KDG�DQ\�SK\VLFDO
OLPLWDWLRQV�UHJDUGLQJ�WKH�LQMXULHV�RI�6HSWHPEHU�����"

$��0\�RSLQLRQ�ZDV�WKDW�KH�GLG�QRW�

�(PSKDVLV� DGGHG��� � 8QGHU� FURVV�H[DPLQDWLRQ�� 'U�� 5HVQLFN� DFNQRZOHGJHG

RQFH� DJDLQ� WKDW� DSSHOODQW� VXIIHUHG� VRPH� LQMXU\� DV� D� UHVXOW� RI� WKH� ����

DFFLGHQW�

4��1RZ��'RFWRU��\RX�LQGLFDWHG�LQ�\RXU�GLDJQRVLV�WKDW�DV�IDU
DV�WKLV�DFFLGHQW�RI�6HSWHPEHU��¶����WKH�DXWR�DFFLGHQW�LV
FRQFHUQHG��KH�KDV�VSUDLQV�DQG�VWUDLQV�RI�KLV�QHFN��ZKLFK
ZHUH�UHVROYHG��DP�,�FRUUHFW��LQ�\RXU�GLDJQRVLV"

$��<HV�

4��5HVROYHG��PHDQLQJ�WKDW�WKH\�DUH�EHWWHU�RU�JRQH�DZD\"
+RZ�ZRXOG�\RX�FKDUDFWHUL]H�UHVROYHG"

$��<HV���<RX�FRXOG�VD\�WKDW���5HFRYHUHG��KHDOHG��UHVROYHG�
$Q\�RI�WKRVH�DUH�DSSURSULDWH�WHUPV�

7KHUHIRUH�� LW� LV� HYLGHQW� WKDW� ERWK� PHGLFDO� H[SHUWV� EHOLHYHG� WKDW� 0U�� 0DQR

VXIIHUHG� VRPH� VWUDLQ� WR� KLV� QHFN� DQG� EDFN� DV� D� UHVXOW� RI� WKH� DFFLGHQW�

GLIIHULQJ�RQO\�DV�WR�WKH�H[WHQW�DQG�GXUDWLRQ�RI�KLV�LQMXU\�
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��� ,W� LV� LPSHUPLVVLEOH� IRU� D� MXU\�� LQ� D� SHUVRQDO� LQMXU\� FDVH�� WR� GLVUHJDUG

WKH� XQFRQWURYHUWHG� WHVWLPRQ\� IURP� WKH� H[SHUWV� IRU� ERWK� SDUWLHV� WKDW� WKH

SODLQWLII� VXIIHUHG�VRPH� LQMXU\� DV� D� UHVXOW� RI� WKH� DFFLGHQW� LQ� TXHVWLRQ�� �6HH

5R]DQF�Y��8UEDQ\�� ���� $��G� ���� �3D�� 6XSHU�� ������ �UHPDQGLQJ� IRU� QHZ

WULDO� ZKHQ� MXU\� IRXQG� GHIHQGDQW¶V� QHJOLJHQFH� QRW� D� VXEVWDQWLDO� IDFWRU� LQ

FDXVLQJ�KDUP�WR�SODLQWLII�DQG�GHIHQVH�H[SHUW�FRQFHGHG�WKDW�SODLQWLII�VXIIHUHG

VRPH�LQMXU\�DV�D�UHVXOW�RI�DFFLGHQW�LQ�TXHVWLRQ��

��� $SSHOODQW¶V� UHOLDQFH� RQ� WKLV� &RXUW¶V� GHFLVLRQ� LQ�+ROODQG� Y�� =HOQLFN�

���� $��G� ���� �3D�� 6XSHU�� ������� LV� PLVSODFHG�� � ,Q� +ROODQG�� DV� LQ� WKH

SUHVHQW�FDVH��WKH�SODLQWLII�ZDV�UHDU�HQGHG�ZKLOH�VWRSSHG�DW�D�WUDIILF�OLJKW�DQG

FODLPHG� LQMXULHV� WR�KHU�QHFN� DV� D� UHVXOW� RI� WKH� DFFLGHQW�� �+RZHYHU�� LQ� WKDW

FDVH�� XQOLNH� LQ� WKH� SUHVHQW� FDVH�� WKH� GHIHQVH� H[SHUW� RSLQHG� WKDW� WKH

SODLQWLII¶V�FODLPHG�LQMXULHV�ZHUH�QRW�WKH�UHVXOW�RI�WKH�DFFLGHQW�

7KH�GHIHQGDQW¶V�H[SHUW�PHGLFDO�ZLWQHVV�QRWHG�WKDW�QHLWKHU
KH� QRU� DQ\� RI� WKH� SK\VLFLDQV� ZKR� KDG� WUHDWHG� SODLQWLII
IRXQG�DQ\�REMHFWLYH�HYLGHQFH�RI�SDLQ���+LV�RSLQLRQ�ZDV�WKDW
WKH� -DQXDU\� ��� ����� DFFLGHQW� GLG� QRW� FDXVH� SODLQWLII� WR
KDYH�WKH�SDLQ�RI�ZKLFK�VKH�FRPSODLQHG�� �+H� WHVWLILHG�WKDW
KHU� SDLQ� ZDV� VXEMHFWLYH� DQG� ZDV� EURXJKW� RQ� E\� WKH
OLWLJDWLRQ�DQG�ZDV�WKXV�GXH�WR�DQ�H[WHUQDO�IDFWRU�

+ROODQG������$��G�DW������HPSKDVLV�DGGHG����&RQYHUVHO\��DSSHOODQW¶V�H[SHUW

FRQFHGHG� WKDW� 0U�� 0DQR� VXIIHUHG� QHFN� DQG� EDFN� VWUDLQ� DV� D� UHVXOW� RI� WKH

DFFLGHQW��

����������������������������������

��,Q�KHU�EULHI��DSSHOODQW�VWDWHV�WKDW�'U��5HVQLFN�³XQHTXLYRFDOO\´�WHVWLILHG�WKDW
0U�� 0DQR� H[KLELWHG� ³QR� REMHFWLYH�PDQLIHVWDWLRQV� RI� LQMXU\�� RQO\� VXEMHFWLYH
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���� $SSHOODQW� DUJXHV� WKDW� WKH� WULDO� FRXUW� VKRXOG� QRW� KDYH� LQWHUIHUHG�ZLWK

WKH� MXU\¶V� YHUGLFW� VLQFH� LW� ZDV� EDVHG� RQ� WKH� MXU\¶V� GHWHUPLQDWLRQ� WKDW� 0U�

0DQR� ZDV� QRW� FUHGLEOH�� � 6SHFLILFDOO\�� DSSHOODQW� HPSKDVL]HV� WKH� IDFW� WKDW

0DQR� IDLOHG� WR� WHOO� KLV� WUHDWLQJ� FKLURSUDFWRU�� 'U�� 'L5HQ]R�� WKDW� KH� VXIIHUHG

LQMXULHV�WR�KLV�QHFN�DQG�EDFN�LQ�WZR�SULRU�DXWRPRELOH�DFFLGHQWV��RQH�LQ�����

DQG�RQH�LQ��������$OWKRXJK�0DQR�WHVWLILHG�DW�WULDO�WKDW�KH�GLG�QRW�EHOLHYH�WKLV

LQIRUPDWLRQ�ZDV�UHOHYDQW�EHFDXVH�WKH�LQMXULHV�ZHUH�UHVROYHG�DV�RI�'HFHPEHU

RI� ������ DSSHOODQW� LQWURGXFHG�D� FRPSODLQW�� ILOHG�E\�0DQR� LQ������� VHHNLQJ

UHFRYHU\� IRU� SHUPDQHQW� LQMXULHV� WR� KLV� QHFN� DQG� EDFN� WKDW� KH� DOOHJHGO\

VXVWDLQHG� LQ� WKH� ����� DFFLGHQW�� � $OWKRXJK� WKLV� WHVWLPRQ\� LV� LPSRUWDQW� LQ

HYDOXDWLQJ�WKH�H[WHQW�RI�0DQR¶V�LQMXULHV�DQG�KLV�RYHUDOO�FUHGLELOLW\��DSSHOODQW

FDQQRW�LJQRUH�WKH�WHVWLPRQ\�RI�KHU�H[SHUW�ZLWQHVV�WKDW�0DQR�VXIIHUHG�D�QHFN

DQG� EDFN� VWUDLQ� DV� D� UHVXOW� RI� WKH� ����� DFFLGHQW�� FRPSHQVDWLRQ� IRU� WKHVH

LQMXULHV�LV�IRU�D�MXU\�WR�GHFLGH�RQ�UHPDQG��

�������������������������������������������������������������������������������������������������������������

FRPSODLQWV� RI� SDLQ�´� � +HU� FLWDWLRQ� WR� 'U�� 5HVQLFN¶V� WHVWLPRQ\�� KRZHYHU�� LV
PLVOHDGLQJ���,W�LV�WUXH�WKDW�'U��5HVQLFN�WHVWLILHG�WKDW�KH�³ZDV�XQDEOH�WR�REWDLQ
DQ\�REMHFWLYH�FRQILUPDWLRQ�RQ�>KLV@�H[DPLQDWLRQ�RI�VXEMHFWLYH�FRPSODLQWV´�RI
SDLQ�PDGH�WR�KLP�E\�0U��0DQR���+RZHYHU��D�UHYLHZ�RI�WKLV�WHVWLPRQ\�UHYHDOV
WKDW�'U��5HVQLFN�ZDV�UHIHUULQJ�WR�0U��0DQR¶V�FRPSODLQWV�RI�SDLQ�DW�WKH�WLPH
RI� WKH� H[DPLQDWLRQ�� DOPRVW� �� ò� \HDUV� DIWHU� WKH� DFFLGHQW�� � 0RUHRYHU�
DSSHOOHH¶V�H[SHUW�WHVWLILHG�WKDW�0U��0DQR¶V�05,�GHSLFWHG�REMHFWLYH��³SRVLWLYH
ILQGLQJV´� RI� ³GLVN� EXOJLQJ´� LQ� WKH� OXPEDU� VSLQH��ZKLFK�KH� DWWULEXWHG� WR� WKH
�����PRWRU�YHKLFOH�DFFLGHQW�
�� $OWKRXJK� DSSHOOHH¶V� FUHGLELOLW\� KDV� FOHDUO\� EHHQ� SODFHG� LQ� LVVXH�� ZH� QRWH
WKDW� 'U�� 5HVQLFN¶V� RSLQLRQ� ZDV� QRW� EDVHG� RQ� DSSHOOHH¶V� VWDWHG� PHGLFDO
KLVWRU\�
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���� ,Q�KHU�VHFRQG�DUJXPHQW��DSSHOODQW�FRQWHQGV�WKDW�WKH�WULDO�FRXUW�HUUHG

LQ� OLPLWLQJ� WKH� QHZ� WULDO� WR� WKH� LVVXH� RI� GDPDJHV�� � ,Q� VXSSRUW� RI� KHU

DUJXPHQW��DSSHOODQW�FODLPV�WKDW�WKH�VFRSH�RI�WKH�QHZ�WULDO�VKRXOG�H[WHQG�WR

WKH� LVVXHV� RI� OLDELOLW\� DQG�GDPDJHV� VLQFH� WKH� WZR� LVVXHV� DUH� LQWHUWZLQHG� LQ

WKH�SUHVHQW� FDVH�� � $SSHOODQW� DOVR� DVVHUWV� WKDW� WKH� QHZ� WULDO� VKRXOG� QRW� EH

OLPLWHG� WR�WKH� LVVXH�RI�GDPDJHV�VLQFH�WKH� LVVXH�RI� OLDELOLW\� LV�QRW� IUHH� IURP

GRXEW���,Q�VXSSRUW�RI�KHU�DUJXPHQW��DSSHOODQW�SRLQWV�RXW�WKDW�HYLGHQFH�ZDV

SUHVHQWHG�DW�WULDO�GHPRQVWUDWLQJ�WKDW�0DQR�VWDUWHG�WR�PRYH�ZKHQ�WKH�OLJKW

WXUQHG� JUHHQ� DQG� WKHQ� VWRSSHG� DJDLQ� EHIRUH� VKH� KLW� KLP�� � $FFRUGLQJ� WR

DSSHOODQW��VXFK�HYLGHQFH�GHPRQVWUDWHV�WKDW�D�TXHVWLRQ�RI�PDWHULDO� IDFW� VWLOO

H[LVWV�ZLWK�UHVSHFW�WR�WKH�LVVXH�RI�OLDELOLW\�

���� ,Q� DGGUHVVLQJ� DSSHOODQW¶V� VHFRQG� FODLP�� ZH� QRWH� WKDW� ³>D@� QHZ� WULDO

OLPLWHG� WR� WKH� LVVXH� RI� GDPDJHV� ZLOO� EH� JUDQWHG� ZKHUH�� ���� WKH� LVVXH� RI

GDPDJHV� LV� QRW� LQWHUWZLQHG� ZLWK� WKH� LVVXH� RI� OLDELOLW\�� DQG� ���� ZKHUH� WKH

LVVXH� RI� OLDELOLW\� KDV� EHHQ� ³IDLUO\� GHWHUPLQHG´� RU� LV� ³IUHH� IURP� GRXEW�´

+L[VRQ������$��G�DW������FLWLQJ�.LVHU�Y��6FKXOWH������3D���������������

$��G����������������8SRQ�UHYLHZ��ZH�ILQG�ERWK�UHTXLUHPHQWV�KDYH�EHHQ�PHW�

���� :LWK� UHVSHFW� WR� WKH� TXHVWLRQ� RI� OLDELOLW\�� RXU� UHYLHZ� RI� WKH� UHFRUG

LQGLFDWHV� WKDW� WKDW� LVVXH� KDV� EHHQ� ³IDLUO\� GHWHUPLQHG�´� � $W� WULDO�� 0U�� 0DQR

WHVWLILHG� WKDW� DSSHOODQW� VWUXFN� KLP� LQ� WKH� UHDU� ZKLOH� KH� ZDV� VWRSSHG� DW� D

WUDIILF�OLJKW��IRUFLQJ�KLV�YHKLFOH�IRUZDUG�DSSUR[LPDWHO\����IHHW���,Q�SURYLGLQJ

KHU�RZQ�UHFROOHFWLRQ�RI�WKH�HYHQW��DSSHOODQW�VWDWHG��³:HOO��LQ�P\�RZQ�ZRUGV�
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KH�ZDV�VWRSSHG�DQG�,�ZDV�VWRSSHG���+H�VWDUWHG��,�VWDUWHG���+H�VWRSSHG���,�KLW

KLP�´� � 6XFK� WHVWLPRQ\� FOHDUO\� LQGLFDWHV� WKDW� DSSHOODQW� ZDV� QRW� VXIILFLHQWO\

YLJLODQW�DQG�IDLOHG�WR�RSHUDWH�KHU�YHKLFOH�LQ�D�PDQQHU�WKDW�ZRXOG�DOORZ�KHU�WR

EULQJ�LW�WR�D�VWRS�ZLWKLQ�DQ�DVVXUHG�FOHDU�GLVWDQFH�DKHDG���6HH����3D�&�6���

������UHTXLULQJ�RSHUDWRU�RI�PRWRU�YHKLFOH�WR�RSHUDWH�VXFK�YHKLFOH�LQ�PDQQHU

WKDW�ZLOO�DOORZ�RSHUDWRU�WR�EULQJ�YHKLFOH�WR�VWRS�ZLWKLQ�DVVXUHG�FOHDU�GLVWDQFH

DKHDG���&LDQFL�Y��%XUZHOO������$��G�����������3D��6XSHU�������� �VWDWLQJ

WKDW�� LQ� FDVHV� LQYROYLQJ� UHDU�HQG� FROOLVLRQV�� LQIHUHQFH� PD\� EH� GUDZQ� WKDW

³GULYHU�RI�WKH�RIIHQGLQJ�YHKLFOH�HLWKHU�ZDV�QRW�VXIILFLHQWO\�YLJLODQW�RU�IDLOHG�WR

KDYH�KLV�YHKLFOH�XQGHU�VXFK�FRQWURO� WKDW�KH� FRXOG� EULQJ� LW� WR� D� VWRS�ZLWKLQ

DVVXUHG�FOHDU�GLVWDQFH�DKHDG´����7KHUHIRUH��ZH�ILQG�WKDW�WKH�LVVXH�RI�OLDELOLW\

ZDV�IDLUO\�GHWHUPLQHG�DW�WULDO�

���� :H�DOVR�ILQG�WKDW�WKH�LVVXH�RI�GDPDJHV�LV�QRW�VR�LQWHUWZLQHG�ZLWK�WKH

LVVXH�RI�OLDELOLW\�DV�WR�ZDUUDQW�D�QHZ�WULDO�DV�WR�ERWK�LVVXHV���$SSHOODQW�KDG�D

IDLU� RSSRUWXQLW\� WR� OLWLJDWH� WKH� LVVXHV� RI� QHJOLJHQFH� DQG� FRQWULEXWRU\

QHJOLJHQFH�� � ,W� ZRXOG� EH� XQIDLU� WR� WKH� 0DQRV� WR� IRUFH� WKHP� WR� UH�OLWLJDWH

WKHVH�LVVXHV�LQ�RUGHU�WR�REWDLQ�DSSURSULDWH�GDPDJHV�IRU�WKHPVHOYHV�DQG�WKH

GHFHGHQW
V�HVWDWH�DIWHU�OLDELOLW\�KDG�EHHQ�HVWDEOLVKHG���.LVHU������$��G�DW���

:H�DFNQRZOHGJH��KRZHYHU��WKDW�HYLGHQFH�UHJDUGLQJ�WKH�PDQQHU�LQ�ZKLFK�WKH

DFFLGHQW�RFFXUUHG�LV�UHOHYDQW�WR�WKH�GHWHUPLQDWLRQ�RI�GDPDJHV�LQ�WKH�SUHVHQW

FDVH�VLQFH�WKH�DFFLGHQW�LQ�TXHVWLRQ�LQYROYHG�D�PLQRU�FROOLVLRQ���7KHUHIRUH��ZH

LQVWUXFW� WKH� WULDO� FRXUW� WR� SHUPLW� ERWK� SDUWLHV� WR� SUHVHQW� DQ\� HYLGHQFH
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FRQFHUQLQJ�WKH�RFFXUUHQFH�RI�WKH�DFFLGHQW�DQG�LWV�VHYHULW\�WKDW�LV�UHOHYDQW�WR

WKH� LVVXH�RI� GDPDJHV�� � 7KDW� LV� WR� VD\�� WKDW�ZKLOH�ZH�KROG� WKDW� OLDELOLW\� IRU

IDXOW�ZKLFK� FDXVHG� WKH� DFFLGHQW�KDV�EHHQ� FRQFOXVLYHO\� GHWHUPLQHG�� OLDELOLW\

IRU�LQMXULHV�VXVWDLQHG�DV�D�UHVXOW�RI�WKH�DFFLGHQW�LV�DQ�RSHQ�DQG�OLWLJDEOH�LVVXH

LQFOXGLQJ� HYLGHQFH� RI� WKH� G\QDPLFV� RI� WKH� DFFLGHQW�� � 7R� WKH� H[WHQW� WKDW

+L[VRQ�Y��%DUORZ������$��G������3D��6XSHU��������PD\�EH�UHDG�WR�UHTXLUH

D�IXOO�UHWULDO�RI�DOO�LVVXHV�LQ�WKHVH�FLUFXPVWDQFHV��LW�LV�GLVDSSURYHG�

���� 2UGHU�DIILUPHG��MXULVGLFWLRQ�UHOLQTXLVKHG�


