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$QWKRQ\� $UFKHU�� $SSHOODQW�� DSSHDOV� IURP� WKH� MXGJPHQW� RI� VHQWHQFH

HQWHUHG�RQ�0DUFK����������� �)RU� WKH� IROORZLQJ� UHDVRQV��ZH�DIILUP�� �%HIRUH

UHDFKLQJ� WKH�PHULWV� RI� WKLV� DSSHDO�� ZH� ZLOO� UHFRXQW� WKH� UHOHYDQW� IDFWV� DQG

SURFHGXUDO�KLVWRU\�

2Q� $XJXVW� ���� ������ $SSHOODQW� DQG� WZR� FRPSDQLRQV�� 2OOLH� 7D\ORU

>7D\ORU@�DQG�.KDOLV�(GPRQVRQ�>(GPRQVRQ@�REWDLQHG�D�VDZHG�RII�����FDOLEHU

ULIOH���1�7��7ULDO����������DW������7KH\�PHW�$QWRLQH�6DXQGHUV�>6DXQGHUV@�RQ

WKH�VWUHHW���,G��DW��������$SSHOODQW�KDG�SRVVHVVLRQ�RI�WKH�JXQ�DW�WKLV�WLPH�

,G���:KHQ�6DXQGHUV�QRWLFHG�WKH�JXQ��KH�FRPPHQWHG��³OHW¶V�URE�VRPHERG\�´

,G�� DW� ����� � $V� $SSHOODQW� DQG� WKHVH� WKUHH� FR�GHIHQGDQWV� FRQWLQXHG� WKHLU

SHUDPEXODWLRQ�� WKH\� PHW� DQRWKHU� FR�GHIHQGDQW�� *UHJRU\� 3HQQLQJWRQ�

$SSHOODQW� DQG� WKH� RWKHUV� DSSURDFKHG� WKH� YLFWLP�� $O�0RH]� $OLPRKDPHG�� D

WZHQW\�VHYHQ�\HDU�ROG�JUDGXDWH�VWXGHQW�IURP�WKH�8QLYHUVLW\�RI�3HQQV\OYDQLD�
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&R�GHIHQGDQW� 6DXQGHUV� SRLQWHG� WKH� JXQ� DW� WKH� YLFWLP� ZKLOH� $SSHOODQW�

6DXQGHUV� DQG� 7D\ORU� KLW� $OLPRKDPHG�� � ,G� DW� ����� � 7KH� YLFWLP� IHOO� WR� WKH

JURXQG�DQG�KH�ZDV�NLFNHG���$V�WKH�FR�GHIHQGDQWV�ZDONHG�DZD\��7D\ORU�VKRW

WKH�YLFWLP���,G���DW�������%HIRUH�KH�VKRW�WKH�YLFWLP��7D\ORU�KHDUG�VRPHERG\

VD\� ³EDQJ� KLP�´� � ,G�� DW� ����� � 6DXQGHUV� KHDUG� D� VLPLODU� FRPPHQW�� EXW

WKRXJKW�WKDW�KH�KHDUG�$SSHOODQW�PDNH�WKH�VWDWHPHQW���1�7��7ULDO����������DW

����

$SSHOODQW� ZDV� FKDUJHG� ZLWK� PXUGHU��� WKHIW� E\� XQODZIXO� WDNLQJ��

UREEHU\��� SRVVHVVLRQ� RI� LQVWUXPHQWV� RI� D� FULPH� JHQHUDOO\�� DQG� FULPLQDO

FRQVSLUDF\�� WR� FRPPLW� WKHVH� YDULRXV� RIIHQVHV�� � $SSHOODQW� ILOHG� D� SUH�WULDO

PRWLRQ� WR� TXDVK� WKH� FKDUJH� RI� ILUVW� GHJUHH� PXUGHU� DQG� D� PRWLRQ� IRU

GHFHUWLILFDWLRQ��� � 7KH� WULDO� FRXUW� GHQLHG� ERWK� RI� $SSHOODQW¶V� PRWLRQV�

$SSHOODQW�WKHQ�SURFHHGHG�WR�D�WULDO�E\�MXU\���2Q�)HEUXDU\�����������WKH�MXU\

IRXQG� $SSHOODQW� JXLOW\� RI� UREEHU\�� WKHIW� E\� XQODZIXO� WDNLQJ�� FULPLQDO

FRQVSLUDF\�DQG�SRVVHVVLQJ�LQVWUXPHQWV�RI�D�FULPH�JHQHUDOO\���$SSHOODQW�ZDV

����������������������������������
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�$SSHOODQW�ZDV����ò�\HDUV�ROG�DW�WKH�WLPH�RI�WKH�LQFLGHQW��DQG����\HDUV�ROG
DW�WULDO�
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DFTXLWWHG� RI� PXUGHU�� � $W� VHQWHQFLQJ�� $SSHOODQW� SUHVHQWHG� D� PRWLRQ

UHTXHVWLQJ�WKDW�WKH�FRXUW�FRQGXFW�D�KHDULQJ�UHJDUGLQJ�WUDQVIHUULQJ�WKH�FDVH

WR�WKH�MXYHQLOH�GLYLVLRQ� IRU�GLVSRVLWLRQ�SXUVXDQW� WR����3D�&�6�$���������E��

7KH� FRXUW� GHQLHG� WKH� UHTXHVW� IRU� D� KHDULQJ� DQG� UHIXVHG� WR� GHFHUWLI\� WKH

PLQRU� IRU� GLVSRVLWLRQ�� � 1�7�� 6HQWHQFLQJ�� ��������� DW� ���� � 7KH� FRXUW� WKHQ

VHQWHQFHG�$SSHOODQW�WR�DQ�DJJUHJDWH�VHQWHQFH�RI�ILIWHHQ������WR�WKLUW\�����

\HDUV¶� LPSULVRQPHQW� DQG� LPSRVHG� YDULRXV� ILQHV�� � 7KH� WULDO� FRXUW� GHQLHG

$SSHOODQW� SRVW�VHQWHQFH� PRWLRQV� RQ� 0DUFK� ���� ������ � 7KLV� WLPHO\� DSSHDO

IROORZHG�

$SSHOODQW�SUHVHQWV�WKUHH�FODLPV�IRU�RXU�UHYLHZ������ZKHWKHU�WKH�ORZHU

FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ� GHQ\LQJ� $SSHOODQW¶V� GHFHUWLILFDWLRQ� PRWLRQ

SXUVXDQW�WR����3D�&�6�$���������D��� ����ZKHWKHU�WKH� WULDO� FRXUW�DEXVHG� LWV

GLVFUHWLRQ�LQ�UHIXVLQJ�WR�WUDQVIHU�WKH�FDVH�IRU�GLVSRVLWLRQ�E\�D�MXYHQLOH�FRXUW

MXGJH� DIWHU� WKH� GHIHQGDQW� KDG� EHHQ� DFTXLWWHG� RI� PXUGHU�� SXUVXDQW� WR� ��

3D�&�6�$�� �� �����E�� DQG�� ���� ZKHWKHU� WKH� WULDO� FRXUW� XWLOL]HG� DQ� LQFRUUHFW

RIIHQVH�JUDYLW\�VFRUH�LQ�VHQWHQFLQJ�$SSHOODQW�

7KH�-XYHQLOH�$FW�����3D�&�6�$�� ��������������� VHWV� IRUWK�SURFHGXUHV

UHJDUGLQJ�WKH�SURVHFXWLRQ�RI�GHOLQTXHQW�DFWV�FRPPLWWHG�E\�D� MXYHQLOH�� �7KH

����������������������������������
�
�7KH�-XYHQLOH�$FW�KDV�EHHQ�DPHQGHG�E\�WKH�$FW�RI�1RYHPEHU�����������3�/�
������ 1R�� ��� �6SHF�� 6HVV�� 1R�� ���� � 7KH� DPHQGPHQWV� RQO\� DSSO\� WR
GHOLQTXHQW�DFWV�FRPPLWWHG�RQ�RU�DIWHU�WKH�HIIHFWLYH�GDWH�RI�WKH�DFW���6HFWLRQ
��RI�$FW�������1R������6SHF��6HVV��1R�������%HFDXVH�WKH�LQFLGHQW�RFFXUUHG�LQ
$XJXVW�������WKH�DPHQGPHQWV�DUH�QRW�DSSOLFDEOH�LQ�WKLV�FDVH�
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$FW� >SULRU� WR� WKH� DPHQGPHQWV@� YHVWV� H[FOXVLYH� MXULVGLFWLRQ� LQ� WKH� MXYHQLOH

FRXUW� ZKHQ� D� PLQRU� KDV� FRPPLWWHG� DQ\� RIIHQVH� RWKHU� WKDQ� PXUGHU�

&RPPRQZHDOWK�Y��-RKQVRQ������3D����������������$��G�����������������

���3D�&�6�$���������D��� �+RZHYHU��ZKHQ�D�PLQRU� LV� FKDUJHG�ZLWK�PXUGHU�

MXULVGLFWLRQ� UHPDLQV� LQ� WKH� FULPLQDO� GLYLVLRQ� DQG� DQ\� WUDQVIHU� IURP� WKH

FULPLQDO�GLYLVLRQ�WR�WKH�MXYHQLOH�GLYLVLRQ�LV�ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH

WULDO�FRXUW������3D�&�6�$���������D����

,W� LV� FOHDU� IURP� WKH� ODQJXDJH� RI� WKH� DFW� WKDW� D� WUDQVIHU� LQ� D
PXUGHU�FDVH� LV�QRW�D�PDWWHU� RI� ULJKW�� DQG� WKH�GHWHUPLQDWLRQ� RI
ZKHWKHU� WKH� LQWHUHVWV� RI� WKH� VWDWH� DQG� VRFLHW\� UHTXLUH
SURVHFXWLRQ�DV�DQ�DGXOW�LV�ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH�WULDO
FRXUW�� � 0RUHRYHU�� VXFK� DEXVH� PD\� QRW� PHUHO\� EH� DQ� HUURU� RI
MXGJPHQW��EXW�PXVW�EH�D�PLVDSSOLFDWLRQ�RI�WKH�ODZ�RU�DQ�H[HUFLVH
RI� PDQLIHVWO\� XQUHDVRQDEOH� MXGJPHQW� EDVHG� RQ� SDUWLDOLW\�
SUHMXGLFH�RU�LOO�ZLOO�

-RKQVRQ������3D��DW����������$��G�DW�������:H�ZLOO�DGGUHVV�$SSHOODQW¶V�ILUVW

LVVXH�LQ�DFFRUGDQFH�ZLWK�WKHVH�VWDQGDUGV�

,Q�FDVHV�LQYROYLQJ�D�PXUGHU�FKDUJH��ZKHQ�D� MXYHQLOH�VHHNV�D�WUDQVIHU

IURP�WKH�FULPLQDO�GLYLVLRQ�WR�MXYHQLOH�GLYLVLRQ��WKH�³FKLOG�EHDUV�WKH�EXUGHQ�RI

GHPRQVWUDWLQJ� WKDW� KH� RU� VKH� LV� DPHQDEOH� WR� WUHDWPHQW�� VXSHUYLVLRQ� RU

UHKDELOLWDWLRQ�DV�D� MXYHQLOH�E\�GHPRQVWUDWLQJ� WKDW� KH� RU� VKH�PHHWV� VHFWLRQ

�����IDFWRUV�´��&RPPRQZHDOWK�Y��$XVWLQ������$��G�����������3D��6XSHU�

������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����� ������� �HPSKDVLV

����������������������������������
�
�:KHQ�PXUGHU�FKDUJHV�DUH�ILOHG�DJDLQVW�D�PLQRU�LQ�DQ�DGXOW�FRXUW��WKH�FRXUW
KDV�MXULVGLFWLRQ�RYHU�RWKHU�FKDUJHV�ILOHG�DQG�DULVLQJ�IURP�WKH�VDPH�FULPLQDO
WUDQVDFWLRQ���&RPPRQZHDOWK�Y��5RPHUL������3D����������������$��G�����
�����������
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RULJLQDO��� ����3D�&�6�$���������D��� � ,I� WKH� FRXUW� ILQGV� WKDW� WKH� FKLOG� LV� QRW

DPHQDEOH� WR� WUHDWPHQW�� VXSHUYLVLRQ� RU� UHKDELOLWDWLRQ� DV� SURYLGHG� LQ� WKH

-XYHQLOH� $FW�� WKH� FULPLQDO� GLYLVLRQ� VKDOO� UHWDLQ� MXULVGLFWLRQ�� �$XVWLQ�� VXSUD�

���3D�&�6�$���������

7KH�FRXUW�PXVW�FRQVLGHU�DOO�RI�WKH�IROORZLQJ�IDFWRUV�ZKHQ�GHWHUPLQLQJ

WKH�PLQRU¶V�DPHQDELOLW\�WR�WUHDWPHQW��WKH�DJH��PHQWDO�FDSDFLW\�DQG�PDWXULW\

RI� WKH� PLQRU�� WKH� GHJUHH� RI� FULPLQDO� VRSKLVWLFDWLRQ� RI� WKH� FKLOG�� SUHYLRXV

UHFRUGV��LI�DQ\��WKH�QDWXUH�DQG�H[WHQW�RI�WKH�GHOLQTXHQW�KLVWRU\��ZKHWKHU�WKH

FKLOG� FDQ� EH� UHKDELOLWDWHG� SULRU� WR� WKH� H[SLUDWLRQ� RI� WKH� -XYHQLOH� &RXUW

MXULVGLFWLRQ��SUREDWLRQ�RU�LQVWLWXWLRQDO�UHSRUW��WKH�QDWXUH�DQG�FLUFXPVWDQFHV

RI�WKH�DFWV�IRU�ZKLFK�WKH�WUDQVIHU�LV�VRXJKW��DQG�DQ\�RWKHU�UHOHYDQW�IDFWRUV�

-RKQVRQ�� ���� 3D�� DW� ����� ���� $��G� DW� ����� � 6HH� DOVR� ��� 3D�&�6�$�� �

�����D�����LLL��$��

,Q� LWV� RSLQLRQ� GHQ\LQJ� WKH� $SSHOODQW¶V� PRWLRQ� IRU� GHFHUWLILFDWLRQ�� WKH

ORZHU�FRXUW� VWDWHG� WKDW� LW� FRQVLGHUHG� WKH� IROORZLQJ�� WKH�QRWHV� RI� WHVWLPRQ\

IURP� WKH� $SSHOODQW¶V�PRWLRQ� WR� TXDVK� WKH� ILUVW� GHJUHH�PXUGHU� FKDUJH�� WKH

UHOHYDQW�IDFWXDO�LQIRUPDWLRQ�IURP�WKH�QRWHV�RI�WHVWLPRQ\�IURP�FR�GHIHQGDQW

(GPRQVRQ¶V� GHFHUWLILFDWLRQ� KHDULQJ�� WKH� VWDWHPHQW� RI� WKH� $SSHOODQW�� D

VWLSXODWLRQ� E\� FRXQVHO� WKDW� WKH� $SSHOODQW� KDG� QHYHU� EHHQ� SODFHG� LQ� WKH

MXYHQLOH�V\VWHP�DQG�WKDW�WKH�MXYHQLOH�FRXUW�KDG�UHIXVHG�WR�FHUWLI\�KLP�DV�DQ

DGXOW� RQ� D� UREEHU\� FKDUJH� WKDW� DURVH� VKRUWO\� EHIRUH� WKLV� LQFLGHQW�� DQG� D

VWLSXODWLRQ�WKDW�'U��$OODQ�7HSSHU��D�IRUHQVLF�SV\FKRORJLVW�ZKR�H[DPLQHG�WKH
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$SSHOODQW� DW� WKH� UHTXHVW� RI� GHIHQVH� FRXQVHO� DQG� ZKR� UHYLHZHG� WKH

$SSHOODQW¶V�MXYHQLOH�FRXUW�KLVWRU\��ZRXOG�UHFRPPHQG�WUHDWPHQW����7ULDO�&RXUW

2SLQLRQ����������DW�����7KH�FRXUW�DOVR�FRQVLGHUHG�$SSHOODQW¶V�DJH���,G���

7KH�FRXUW�DGGLWLRQDOO\�VWDWHG�RQ�WKH�UHFRUG�WKDW�LW�UHFROOHFWHG�WKH�IDFWV

IURP�$SSHOODQW¶V�PRWLRQ�WR�TXDVK�WKH�PXUGHU�FKDUJH��WKH�FR�GHIHQGDQW¶V�GH�

FHUWLILFDWLRQ� KHDULQJ� DQG� WKH� SUHOLPLQDU\� KHDULQJ�� � 1�7�� 'HFHUWLILFDWLRQ�

��������� DW� ��� � 7KH� FRXUW� QRWHG� WKDW� FRXQVHO� VWLSXODWHG� WR� $SSHOODQW¶V

MXYHQLOH� UHFRUG�� � ,G�� DW� ���� 7KH� FRXUW� FODULILHG� WKDW� LW� FRQVLGHUHG� WKLV

VWLSXODWLRQ�DQG�D�VWLSXODWLRQ�UHJDUGLQJ�'U��7HSSHU¶V�UHFRPPHQGDWLRQ�

,Q�KHU�ZHOO�UHDVRQHG�RSLQLRQ��WKH�+RQRUDEOH�&DURO\Q�(QJHO�7HPLQ�VHWV

IRUWK�WKH�SULPDU\�UHDVRQV�IRU�GHQ\LQJ�GH�FHUWLILFDWLRQ�

)ROORZLQJ�KLV�DUUHVW��>$SSHOODQW@�GLVSOD\HG�QR�VLJQV�RI� UHPRUVH�
$FFRUGLQJ�WR�D�PHPR�SUHSDUHG�E\�'HWHFWLYH�-RVHSK�'��)LVFKHU�RI
WKH�+RPLFLGH�'LYLVLRQ��ZKLOH�KH�ZDV�DVVLVWLQJ� LQ�WKH�SURFHVVLQJ
RI�WKH�IRXU�GHIHQGDQWV�LQ�WKH�HDUO\�PRUQLQJ�KRXUV��KH�ZDV�DEOH
WR�REVHUYH�WKHLU�GHPHDQRU��>$SSHOODQW@�DQG�7D\ORU�ZHUH�ODXJKLQJ
DQG�WDONLQJ��ZKHUHDV�3HQQLQJWRQ�DQG�(GPRQVRQ�ZHUH�TXLHW�DQG
FU\LQJ�� >$SSHOODQW@� DQG�7D\ORU� FRQWLQXHG� WR� LQGXOJH� LQ�PRUELGO\

����������������������������������
�
��$OWKRXJK�$SSHOODQW�KDG�QHYHU�EHHQ�SODFHG�ZLWKLQ�WKH�MXYHQLOH�V\VWHP��KH
KDG��IRU�YDULRXV�UHDVRQV��SUHYLRXV�LQYROYHPHQW�ZLWK�WKH�V\VWHP�

��� ,Q�LWV�RSLQLRQ��WKH�FRXUW�HUURQHRXVO\�VWDWHG�$SSHOODQW�ZDV�VL[WHHQ�DW� WKH
WLPH�RI�WKH�LQFLGHQW��ZKHQ�LQ�IDFW�KH�ZDV�ILIWHHQ�DQG�RQH�KDOI�\HDUV�ROG���,G�
+RZHYHU��ZH� ILQG� WKDW� D� VL[�PRQWK� GLVFUHSDQF\� FRQFHUQLQJ� KLV� DJH� DW� WKH
WLPH�RI� WKH� LQFLGHQW� LV� QRW� GLVSRVLWLYH� WR� WKH� LVVXH� RI� GHFHUWLILFDWLRQ�� �6HH
&RPPRQZHDOWK� Y�� 0F'RQDOG�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������
�ILIWHHQ�DQG�RQH�KDOI� \HDU� ROG� FHUWLILHG� IRU� WULDO� DV� DQ� DGXOW� IRU� DJJUDYDWHG
DVVDXOW��� &RPPRQZHDOWK� Y�� *DUQHWW�� ���� $��G� ����� ���� �3D�� 6XSHU�
������� ���� \HDU�ROG� FHUWLILHG� DV� DQ� DGXOW� ZKHQ� FKDUJHG� ZLWK�� LQWHU� DOLD�
PXUGHU��
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LQDSSURSULDWH� EHKDYLRU�� VLQJLQJ� UDS� VRQJV� DQG� ERDVWLQJ� WKDW
7D\ORU¶V�QLFNQDPH�ZDV�³KRPLFLGH�´

7KLV� &RXUW� ILQGV� WKDW� >$SSHOODQW@� ZDV� QRW� PHUHO\� D� SDVVLYH
SDUWLFLSDQW�LQ�WKH�HYHQWV�DQG�WKDW�KLV�SDUWLFLSDWLRQ�ZDV�WKHUHIRUH
GLIIHUHQW� IURP� WKDW� RI� (GPRQVRQ�� >$SSHOODQW@� DFWLYHO\
SDUWLFLSDWHG� LQ� EHDWLQJ�� NLFNLQJ� DQG� UREELQJ� WKH� YLFWLP�
>$SSHOODQW¶V@� DFWLYH� SDUWLFLSDWLRQ� LQ� WKH� HYHQW�� KLV� ODFN� RI
UHPRUVH�� KLV� DSSDUHQW� WRWDOO\� GLVVRFLDO� DWWLWXGH� WRZDUGV� WKH
VODXJKWHU� RI� DQRWKHU� KXPDQ� EHLQJ�� DQG� WKH� GHJUHH� RI� FULPLQDO
VRSKLVWLFDWLRQ� H[KLELWHG>�@� PLOLWDWH� DJDLQVW� WUDQVIHUULQJ
>$SSHOODQW@�WR�MXYHQLOH�FRXUW�IRU�GLVSRVLWLRQ�

7ULDO�&RXUW�2SLQLRQ����������DW���� �7KH�FRXUW� FRQFOXGHG� WKDW�$SSHOODQW�ZDV

XQDEOH�WR�PHHW�WKH�EXUGHQ�SODFHG�XSRQ�KLP�WR�GHPRQVWUDWH�KLV�DPHQDELOLW\

WR�UHKDELOLWDWLRQ���,G�

,W� LV� DSSDUHQW� WKDW� WKH� FRXUW� FRQVLGHUHG� WKH� QHFHVVDU\� IDFWRUV

SURPXOJDWHG�LQ����3D�&�6�$��������D�����LLL��$����$SSHOODQW�DUJXHV�WKDW�WKH

ORZHU�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�EHFDXVH�LW�RQO\�FRQVLGHUHG�WKH�VHYHULW\�RI

WKH�RIIHQVH���$SSHOODQW�FLWHV�&RPPRQZHDOWK�Y��*ULHQHU������3D����������

$��G������������IRU�WKH�SURSRVLWLRQ�WKDW�RQH�VWURQJ�IDFWRU�LV�LQVXIILFLHQW�WR

RXWZHLJK�³FRXQWHU�YHLOLQJ�>VLF@�IDFWV�VWURQJO\�ZHLJKLQJ�DJDLQVW�FHUWLILFDWLRQ�´

$SSHOODQW¶V� %ULHI�� DW� ���� � +RZHYHU�� XQOLNH� $SSHOODQW�� WKH� GHIHQGDQW� LQ

*ULHQHU�ZDV�QRW�FKDUJHG�ZLWK�PXUGHU���6HH�*ULHQHU������3D��DW���������

$��G�DW������KROGLQJ�WKDW�WKH�QDWXUH�RI�WKH�FULPH�>RWKHU�WKDQ�PXUGHU@�LQ�DQG

RI� LWVHOI� LV� LQVXIILFLHQW� WR�ZDUUDQW� D� WUDQVIHU� IURP� MXYHQLOH� FRXUW� WR� FULPLQDO

FRXUW��� � &RQVHTXHQWO\�� $SSHOODQW¶V� UHOLDQFH� RQ� *ULHQHU� LV� PLVSODFHG�� ,Q

UHYLHZLQJ� WKH� UHFRUG� RI� WKH� GHFHUWLILFDWLRQ� KHDULQJ� DQG� WKH� WULDO� FRXUW¶V

RSLQLRQ��LW�DSSHDUV�WKDW�WKH�WULDO�FRXUW�GLG�QRW�EDVH�LWV�GHFLVLRQ�VROHO\�RQ�WKH
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VHYHULW\�RI�WKH�FULPH�DQG�$SSHOODQW¶V�ODFN�RI�UHPRUVH��DOWKRXJK�WKHVH�IDFWRUV

ZHLJKHG� KHDYLO\� LQ� WKH� GHFLVLRQ�� � � $FFRUGLQJO\�� ZH� FRQFOXGH� WKDW� WKH� WULDO

FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�UHIXVLQJ�WR�GHFHUWLI\�$SSHOODQW�

$SSHOODQW� QH[W� DUJXHV� WKDW� XSRQ� DFTXLWWDO� RI� PXUGHU�� WKH� WULDO� FRXUW

VKRXOG�KDYH�WUDQVIHUUHG�WKH�GLVSRVLWLRQ�RI�WKH�FDVH�WR�MXYHQLOH�FRXUW�SXUVXDQW

WR����3D�&�6�$���������E���7KH� WULDO� FRXUW�GHQLHG�$SSHOODQW¶V� UHTXHVW� IRU� D

WUDQVIHU� ZLWKRXW� D� KHDULQJ�� $SSHOODQW� WKXV� FODLPV� WKDW� KH� ZDV� GHQLHG� GXH

SURFHVV�� � $JDLQ�� ZH� PXVW� GHWHUPLQH� ZKHWKHU� WKH� WULDO� FRXUW� DEXVHG� LWV

GLVFUHWLRQ� ZKHQ� UHYLHZLQJ� WKH� GHQLDO� RI� D� KHDULQJ� DQG� WKH� GHQLDO� RI� WKH

PRWLRQ�WR�WUDQVIHU��&RPPRQZHDOWK�Y��6RORPRQ������$��G�����������3D�

6XSHU���������DSSHDO�GHQLHG������3D�����������$��G���������������,I��LQ�D

FULPLQDO�SURFHHGLQJ�FKDUJLQJ�PXUGHU�� WKH�FKLOG� LV� FRQYLFWHG�RI�D�FULPH� OHVV

WKDQ� PXUGHU�� WKH� FDVH� PD\� EH� WUDQVIHUUHG� IRU� GLVSRVLWLRQ� WR� WKH� MXYHQLOH

GLYLVLRQ�� ,G�� 6RORPRQ� GLFWDWHV� WKDW� WKH� IDFWRUV� VHW� IRUWK� LQ� VHFWLRQ

�����D�����LLL��$��VKRXOG�EH�FRQVLGHUHG� LQ�D�VHFWLRQ������E��WUDQVIHU�ZKLFK

LV� FRPSDUDEOH� WR� WKH� DSSOLFDWLRQ� RI� WKHVH� IDFWRUV� LQ� D� � �������D�� WUDQVIHU�

,G�

(YHQ�WKRXJK�WKH�WULDO�FRXUW�KDG�WKH�EHQHILW�RI�-XGJH�7HPLQ¶V�UHYLHZ�RI

WKH�VDPH�IDFWRUV�LQ�FRQVLGHULQJ�GHFHUWLILFDWLRQ�SULRU�WR�WULDO��-XGJH�)LW]JHUDOG

QRWHG�WKDW�KH�ZDV�QRW�ERXQG�E\�WKDW�GHQLDO�WR�GHFHUWLI\���7ULDO�&RXUW�2SLQLRQ�

�������� DW� ��� � -XGJH� )LW]JHUDOG� LQVWHDG� FRQGXFWHG� DQ� LQGHSHQGHQW
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H[DPLQDWLRQ�RI�WKHVH�IDFWRUV�DQG�IRXQG�WKDW�$SSHOODQW�ZDV�QRW�DPHQDEOH�WR

WKH�MXYHQLOH�V\VWHP�VWDWLQJ�

7KLV�&RXUW�PDGH�D�GHWHUPLQDWLRQ�LQGHSHQGHQW�IURP�-XGJH�7HPLQ
WKDW�WKH�GHIHQGDQWV�ZHUH�QRW�DPHQDEOH�WR�WUHDWPHQW�ZLWKLQ�WKH
MXYHQLOH�V\VWHP���7KLV�&RXUW�KDG�DFFHVV�WR�PRVW�RI�WKH�PDWHULDO
VHW� IRUWK� LQ� -XGJH� 7HPLQ¶V� 2SLQLRQ� LQFOXGLQJ� ERWK� GHIHQGDQWV¶
MXYHQLOH�UHFRUGV��WKH�QRWHV�RI�WHVWLPRQ\�IURP�WKH�GHFHUWLILFDWLRQ
KHDULQJV�EHIRUH�-XGJH�7HPLQ��� �� ��DOO�RI� WKH�VWDWHPHQWV�RI�ERWK
GHIHQGDQWV�DQG�WKH�FR�GHIHQGDQWV�JLYHQ�SULRU�WR�WULDO�DQG�GXULQJ
WKH�WULDO�DQG�RWKHU�UHOHYDQW� IDFWRUV�FRQVLGHUHG�E\� -XGJH�7HPLQ�
7KLV�&RXUW� DOVR�KDG� WKH�EHQHILW� RI� WKH� SUHVHQWHQFH� DQG�PHQWDO
KHDOWK� HYDOXDWLRQV� FRQGXFWHG� RQ� ERWK� GHIHQGDQWV� IRU� WKH
SXUSRVHV�RI�VHQWHQFLQJ�

5HJDUGLQJ� >$SSHOODQW@�� LW� ZDV� FOHDU� WKDW� KH� ZDV� DQ� DFWLYH
SDUWLFLSDQW�LQ�WKLV�UREEHU\�E\�WKH�WHVWLPRQ\�RI�WKH�SROLFH�DQG�WKH
FR�GHIHQGDQWV� LQ� WKLV� FDVH�� � +H� VWUXFN� WKH� YLFWLP� DQG� ZDV� D
SULQFLSOH�>VLF@�LQ�WDNLQJ�KLV�SURSHUW\���,Q�RSHQLQJ�VWDWHPHQWV��KLV
DWWRUQH\�DGPLWWHG�WKDW�>$SSHOODQW@�ZDV� LQYROYHG� LQ� WKLV� UREEHU\
DV�DQ�DFWLYH�SDUWLFLSDQW���1�7����������S������>$SSHOODQW@�VKRZHG
QR� UHPRUVH� IRU� WKLV� RIIHQVH� DQG�� LQ� IDFW�� GXULQJ� WKH�PRWLRQ� WR
VXSSUHVV��WKH�WHVWLPRQ\�LQGLFDWHG�WKDW�>$SSHOODQW@�DORQJ�ZLWK�0U�
7D\ORU�ZHUH� ODXJKLQJ�ZKLOH� LQ� SROLFH� FXVWRG\�� VR�PXFK� VR� WKDW
SROLFH� VHSDUDWHG� WKHP� IURP� >FR�GHIHQGDQWV@�� � 1�7�� ��������� S�
����� � :KHQ� VHJUHJDWHG� >$SSHOODQW@� DQG� 0U�� 7D\ORU�� LQ� WKH
SUHVHQFH�RI�WKH�SROLFH�ZHUH�VLQJLQJ�UDS�VRQJV�LQGLFDWLQJ�D�FDOORXV
DWWLWXGH�WRZDUG�WKH�YLFWLP�LQ�WKLV�FDVH����L�H��³,�JRW�P\�KDPPHU´
DQG� ³<R�� EXVW� WKDW� P«I«´� 1�7�� ��������� S�� ��������� � :KHQ
FRQIURQWHG�E\�WKH�SROLFH��>$SSHOODQW@�H[SODLQHG�WKLV�EHKDYLRU�DV
³ZH�DLQ¶W�ORRNLQJ�IRU�QR�MXVWLFH��ZH�JRW�RXUV�´��1�7�����������S�
����� �7KH�SUH�VHQWHQFH� UHSRUW� LQGLFDWHG� WKDW� >$SSHOODQW@�ZDV� D
SRRU� FDQGLGDWH� IRU� UHKDELOLWDWLRQ� DQG� ZDV� FRQWLQXLQJ� KLV� GUXJ
XVH�� �+H�DOVR�KDG�D�SULRU� MXYHQLOH� UHFRUG� LQFOXGLQJ�DQ�DUUHVW� RI
DSSUR[LPDWHO\� RQH�PRQWK� EHIRUH� WKLV� LQVWDQW� PDWWHU�� � 7KH
PHQWDO� KHDOWK� HYDOXDWLRQ� DOVR� LQGLFDWHG� WKDW�KH�ZDV� FRPSHWHQW
WR�UHFHLYH�WKH�VHQWHQFH�

7ULDO�&RXUW�2SLQLRQ����������DW�������7KH�FRXUW�DOVR�QRWHG�RQ�WKH�UHFRUG�WKDW

LW�FRQVLGHUHG�WKH�VHYHULW\�RI� WKH�RIIHQVH� ��UREEHU\��RI�ZKLFK�$SSHOODQW�ZDV

FRQYLFWHG�� �1�7��6HQWHQFLQJ�� ��������� DW� ���� � ,Q� UHYLHZLQJ� WKH� UHFRUG� DQG
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WKH� WULDO� FRXUW� RSLQLRQ�� ZH� ILQG� WKDW� WKH� WULDO� FRXUW� ZDV� SURYLGHG� ZLWK

VXIILFLHQW�LQIRUPDWLRQ�WR�FRQVLGHU�WKH�IDFWRUV�VHW�IRUWK�LQ����3D�&�6�$��������

�D�����LLL��$�� DQG� GHQ\� $SSHOODQW¶V� PRWLRQ� IRU� GHFHUWLILFDWLRQ� ZLWKRXW� D

KHDULQJ�� ��� �6RORPRQ�� VXSUD�DW� ����� � $V� VXFK��ZH� FRQFOXGH� WKDW� WKH� WULDO

FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�DQG�SURSHUO\�UHIXVHG�GHFHUWLILFDWLRQ�

$SSHOODQW¶V� ILQDO� SRLQW� RI� HUURU� LV� WKDW� WKH� WULDO� FRXUW� FRQVLGHUHG� DQ

LQFRUUHFW� RIIHQVH� JUDYLW\� VFRUH� ZLWK� UHVSHFW� WR� WKH� 6HQWHQFLQJ� *XLGHOLQHV�

$SSHOODQW�DUJXHV�WKDW�EHFDXVH�KH�ZDV�DFTXLWWHG�RI�PXUGHU��WKH�JXQVKRW�WKDW

NLOOHG�WKH�GHFHDVHG�FDQQRW�EH�FRQVLGHUHG����$SSHOODQW�IXUWKHU�DUJXHV�WKDW�WKH

GHFHDVHG¶V�LQMXULHV��RWKHU�WKDQ�WKH�JXQVKRW�ZRXQG��GR�QRW�PHHW�WKH�FULWHULD

UHTXLUHG�IRU�VHULRXV�ERGLO\�LQMXU\�DQG�WKDW�WKH�FRXUW�HUURQHRXVO\�DSSOLHG�DQ

RIIHQVH�JUDYLW\�VFRUH�RI�����ZKHQ�WKH�FRUUHFW�VFRUH�VKRXOG�KDYH�EHHQ�D���

7KH�&RPPRQZHDOWK�DUJXHV�WKDW�$SSHOODQW�ZDLYHG�WKLV�VHQWHQFLQJ�FODLP

E\� IDLOLQJ� WR� FRPSO\� ZLWK� 5XOH� RI� $SSHOODWH� 3URFHGXUH� �����I�� UHJDUGLQJ

GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ���&RPPRQZHDOWK¶V�%ULHI��DW�����$IWHU�RXU

UHYLHZ�RI�WKH�FXUUHQW�FDVH�ODZ�UHJDUGLQJ�ZKHWKHU�$SSHOODQW�KDV�ZDLYHG�WKLV

����������������������������������
��

��7KH�VWDWHPHQWV�PDGH�SULRU�WR�WULDO�DQG�WKH�SUHOLPLQDU\�KHDULQJ�ZHUH�QRW
LQFOXGHG� LQ� WKH� FHUWLILHG� UHFRUG�� WKXV� ZHUH� QRW� UHYLHZHG�� � � $OWKRXJK� WKH
MXYHQLOH�UHFRUG�ZDV�XQDYDLODEOH�DV�ZHOO��LWV�FRQWHQWV�ZHUH�VXPPDUL]HG�LQ�WKH
SUH�VHQWHQFH�UHSRUW�DQG�E\�GHIHQVH�FRXQVHO�DW�VHQWHQFLQJ���1�7��6HQWHQFLQJ�
��������� DW� ������� � 7KLV� &RXUW� WKRURXJKO\� UHYLHZHG� WKH� FRQWHQWV� RI� WKH
FHUWLILHG� UHFRUG� DQG� IRXQG� LW� VXIILFLHQW� IRU� UHYLHZ� RI� WKH� LVVXH� RI
GHFHUWLILFDWLRQ�� � ,I� WKH� FHUWLILHG� UHFRUG� LV� GHHPHG� LQVXIILFLHQW� IRU� UHYLHZ� E\
WKLV� &RXUW�� WKHQ� WKH� LVVXH� VRXJKW� WR� EH� H[DPLQHG� LV� ZDLYHG�
&RPPRQZHDOWK�Y��%R\G������$��G�������������3D��6XSHU���������DSSHDO
GHQLHG������3D�����������$��G������������
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FODLP��ZH� UHDOL]H� WKDW� WKLV�&RXUW� KDV� LQFRQVLVWHQWO\� WUHDWHG� WKH�TXHVWLRQ� RI

ZKHWKHU�WKH�FDOFXODWLRQ�RI�DQ�RIIHQVH�JUDYLW\�VFRUH�LPSOLFDWHV�WKH�OHJDOLW\�RI

VHQWHQFH�RU�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ���&RQVHTXHQWO\��ZH�KDYH

JUDQWHG� HQ� EDQF� UHYLHZ� LQ� WKLV� LQVWDQFH� LQ� RUGHU� WR� FODULI\� WKLV� LVVXH� DQG

SURYLGH�JXLGDQFH�WR�WKH�EHQFK�DQG�EDU�

7KHUH� DUH� HVVHQWLDOO\� WZR� GLVWLQFW� OLQHV� RI� FDVHV� ZLWK� UHJDUG� WR� WKH

LVVXH�EHIRUH�WKH�&RXUW���7KH�ILUVW�WUHDWV�WKH�DSSOLFDWLRQ�RI�WKH�RIIHQVH�JUDYLW\

VFRUH�DV�DQ�HUURU�RI�ODZ�EXW�ZLWKLQ�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ�

WKHUHIRUH�UHTXLULQJ�WKDW�DSSHOODQW¶V�EULHI�FRQWDLQ�D������I��VWDWHPHQW�� �6HH

&RPPRQZHDOWK� Y�� -RKQDNLQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� �����

�KROGLQJ�WKDW�D�FODLP�UHJDUGLQJ� WKH�DSSOLFDWLRQ�RI� WKH�RIIHQVH�JUDYLW\�VFRUH

UDLVHV� D� VXEVWDQWLDO� TXHVWLRQ� UHJDUGLQJ� WKH� GLVFUHWLRQDU\� DVSHFWV� RI

VHQWHQFLQJ����&RPPRQZHDOWK�Y��3DWWRQ������$��G�������������3D��6XSHU�

�������FRQFOXGLQJ�WKDW�DSSHOODQW¶V�XQGHUO\LQJ�FODLP�WKDW�WKH�WULDO�FRXUW�XVHG

DQ� LQFRUUHFW� JUDYLW\� VFRUH� LV� D� FKDOOHQJH� WR� WKH� GLVFUHWLRQDU\� DVSHFWV� RI

VHQWHQFH��� �6HH� DOVR�&RPPRQZHDOWK� Y�� %URZQ� ���� $��G� �� �3D�� 6XSHU�

������KROGLQJ� WKDW� RIIHQVH�JUDYLW\� VFRUH� DQG� GHDGO\�ZHDSRQ� HQKDQFHPHQW

LQYROYH� GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFLQJ��� �$FFRUG�&RPPRQZHDOWK� Y�

3RNRUQ\������$��G������3D��6XSHU��������

&RPPRQZHDOWK�Y��-RKQVRQ������$��G������3D��6XSHU��������DQG�LWV

SURJHQ\�H[SUHVV�D�GLYHUJHQW�YLHZ�DQG�WUHDW�WKH�LQFRUUHFW�DSSOLFDWLRQ�RI�WKH

RIIHQVH� JUDYLW\� VFRUH� DV� D� PDWWHU� DSSHDODEOH� DV� RI� ULJKW�� � 6HH
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&RPPRQZHDOWK� Y�� 3DOPHU�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ FLWLQJ

-RKQVRQ�� ���� $��G� ����� �������� �3D�� 6XSHU�� ������ �KROGLQJ� WKDW� WKH

FDOFXODWLRQ� RI� RIIHQVH� JUDYLW\� VFRUH� LV� D� OHJDO� TXHVWLRQ� DQG� GLVFUHWLRQDU\

UHYLHZ�LV�QRW�DSSURSULDWH����$FFRUG�&RPPRQZHDOWK�Y��$FLH������$��G����

�3D��6XSHU���������KROGLQJ�WKDW�SULRU�UHFRUG�VFRUH�DQG�RIIHQVH�JUDYLW\�VFRUH

DUH�QRW�GLVFUHWLRQDU\�� WKXV�DUH� OHJDO�TXHVWLRQV�DQG�DSSHDODEOH�DV�RI� ULJKW��

7KHVH� FDVHV� VHW� IRUWK� WKH� SURSRVLWLRQ� WKDW� DQ� LPSURSHU� FDOFXODWLRQ� RI� WKH

RIIHQVH�JUDYLW\�VFRUH�SUHVHQWV�D�OHJDO�TXHVWLRQ�DQG�FDQQRW�EH�ZDLYHG��DQG�LV

WKHUHIRUH�DSSHDODEOH�DV�RI�ULJKW�

$Q�DSSHOODWH�FRXUW¶V�DXWKRULW\�WR�UHYLHZ�D�VHQWHQFH�LV�JRYHUQHG�E\���

3D�&�6�$�����������7KLV�VHFWLRQ�GLUHFWV�WKDW�D�FODLP�UHJDUGLQJ�WKH�OHJDOLW\�RI

VHQWHQFH�LV�DQ�DSSHDO�DV�RI�ULJKW��EXW�DQ\�GLVFUHWLRQDU\�FODLPV�PXVW�SUHVHQW

D� VXEVWDQWLDO� TXHVWLRQ� WKDW� WKH� VHQWHQFH� LPSRVHG� LV� QRW� DSSURSULDWH�XQGHU

WKH�6HQWHQFLQJ�&RGH�� �,G�� �7KH�6HQWHQFLQJ�&RGH�GRHV�QRW� DGGUHVV� D� WKLUG

FDWHJRU\� GLVFXVVHG� E\� -RKQVRQ�� OHJDO� TXHVWLRQV� DSSHDODEOH� DV� RI� ULJKW�

+RZHYHU��-RKQVRQ�DQG�LWV�SURJHQ\�WUHDW�WKHVH�OHJDO�TXHVWLRQV�LQ�WKH�VDPH

IDVKLRQ�DV�D�OHJDOLW\�RI�VHQWHQFH�FODLP�

$� OHJDO� TXHVWLRQ� LV� GLVWLQFW� IURP� OHJDOLW\� RI� VHQWHQFH�� � $Q� LOOHJDO

VHQWHQFH� FDQ� QHYHU� EH� ZDLYHG� DQG� PD\� EH� UHYLHZHG� VXD� VSRQWH� E\� WKLV

&RXUW���&RPPRQZHDOWK�Y��0RUDQ������$��G�������������3D��6XSHU��������

$Q� LOOHJDO� VHQWHQFH� LV� RQH� WKDW� H[FHHGV� WKH� VWDWXWRU\� OLPLWV�

&RPPRQZHDOWK�Y��(OOLV������$��G�����������3D��6XSHU���������6HH�DOVR
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&RPPRQZHDOWK� Y�� $QGHUVRQ�� ���� 3D�� ����� ���� $��G� ��� ������

�LPSRVLWLRQ� RI� VHSDUDWH� SXQLVKPHQWV� IRU� PHUJHG� RIIHQVHV� LV� LOOHJDO�� ��

0RUDQ������$��G�DW�������VHQWHQFH�RI�UHVWLWXWLRQ�WR�'LVWULFW�$WWRUQH\¶V�RIILFH

UHQGHUHG� LOOHJDO� SXUVXDQW� WR� ��� 3D�&�6�$�� �� ����� �F���� � 7KHVH� FDVHV� DOO

LQYROYH�WKH�DXWKRULW\�RI�WKH�FRXUW�WR�LPSRVH�D�JLYHQ�VHQWHQFH��WKH�FRXUW�ZDV

ZLWKRXW�MXULVGLFWLRQ�WR�LPSRVH�WKH�VHQWHQFH��UHVXOWLQJ�LQ�DQ�LOOHJDO�VHQWHQFH�

:LWK� WKH� H[FHSWLRQ� RI� LPSRVLQJ� DQ� LOOHJDO� VHQWHQFH�� WKH� OHJLVODWXUH� KDV

YHVWHG�LQ�WKH�WULDO�FRXUW�EURDG�GLVFUHWLRQ�WR�LPSRVH�D�VHQWHQFH�LQ�HDFK�FDVH

ZKLFK�FRPHV�EHIRUH�LW���&RPPRQZHDOWK�Y��7XODG]LHFNL������3D�����������

����$��G�����������������³,W�LV�ZHOO�HVWDEOLVKHG�WKDW�D�VHQWHQFLQJ�FRXUW�FDQ

LPSRVH� D� VHQWHQFH� WKDW� LV� WKH� PD[LPXP� SHULRG� DXWKRUL]HG� E\� VWDWXWH�´

6DUDQFKDN������3D��DW����������$��G�DW���������3D�&�6�$���������D��

&RQYHUVHO\��D�OHJDO�TXHVWLRQ�LV�SUHVHQWHG�LQ�HYHU\�FODLP�IUDPHG�E\�DQ

DSSHOODQW���³$Q�DSSHOODWH�FRXUW�FDQ�RQO\�SDVV�XSRQ�WKH�OHJDO�TXHVWLRQV�ZKLFK

FRPH� EHIRUH� LW�´� � &RPPRQZHDOWK� RI� 3HQQV\OYDQLD� 'HSDUWPHQW� RI

7UDQVSRUWDWLRQ�Y��%RURV������3D�����������$��G���������������������6HH

&RPPRQZHDOWK� Y�� /XNWLVFK�� ���� $��G� ����� ���� �3D�� 6XSHU�� �����

�KROGLQJ� WKDW� LVVXHV� QRW� SURSHUO\� SUHVHUYHG� RQ� DSSHDO� DUH� ZDLYHG��� &I

&RPPRQZHDOWK�Y��/RUG��1R����(�'��$SSHDO�'RFNHW�������ILOHG�2FWREHU����

�������KROGLQJ�WKDW�IDLOXUH� WR�FRPSO\�ZLWK� WULDO�RUGHU�GLUHFWLQJ�DSSHOODQW� WR

ILOH�D������E��VWDWHPHQW�ZDLYHV�FODLPV�IRU�DSSHOODWH�UHYLHZ��� �(YHQ�WKRXJK
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$SSHOODQW� KDV� SUHVHQWHG� D� OHJDO� TXHVWLRQ�� WKLV� IDFW� DORQH� GRHV� QRW

DXWRPDWLFDOO\�TXDOLI\�KLV�FODLP�DV�DSSHDODEOH�DV�RI�ULJKW�

2XU� 6XSUHPH� &RXUW� KDV� SURYLGHG� JXLGDQFH� RQ� ZKDW� FRQVWLWXWHV� WKH

GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFLQJ�� � ³6HFWLRQ� ����� �E�� VSHFLILHV� WKDW

DOORZDQFH�RI�DSSHDO�RI�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFH�PD\�EH�JUDQWHG

ZKHUH� LW� DSSHDUV� WKDW� WKHUH� LV� D� VXEVWDQWLDO� TXHVWLRQ� WKDW� WKH� VHQWHQFH

LPSRVHG�LV�QRW�DSSURSULDWH�XQGHU�WKLV�FKDSWHU��7KH�FKDSWHU�UHIHUUHG�WR�LV��RI

FRXUVH��WKH�HQWLUH�6HQWHQFLQJ�&RGH�´�&RPPRQZHDOWK�Y��7XODG]LHFNL�����

3D����������������$��G����������������HPSKDVLV�RULJLQDO����:H�KDYH�VWDWHG

WKDW�³>W@KH�SXUSRVH�RI� WKH�SULRU� UHFRUG�VFRUH�DQG� WKH�RIIHQVH�JUDYLW\�VFRUH

DUH� SDUW� RI� WKH� *XLGHOLQHV� XVHG� E\� WKH� FRXUW� WR� FUHDWH� XQLIRUPLW\� LQ

VHQWHQFLQJ�´� � (OOLV�� ���� $��G� DW� ���� �3D�� 6XSHU�� ������� � 7KLV� &RXUW� KDV

IXUWKHU� VWDWHG� WKDW�� ³LI� D� VHQWHQFLQJ� FRXUW� FRQVLGHUV� LPSURSHU� IDFWRUV� LQ

LPSRVLQJ� VHQWHQFH� XSRQ� D� GHIHQGDQW�� WKH� FRXUW� WKHUHE\� DEXVHV� LWV

GLVFUHWLRQ�� EXW� WKH� VHQWHQFH� LPSRVHG� LV� QRW� UHQGHUHG� LOOHJDO�� � 2WKHUZLVH�

HYHU\�HUURQHRXV�FRQVLGHUDWLRQ�E\�D�VHQWHQFLQJ�FRXUW�ZLOO�UHQGHU�WKH�VHQWHQFH

LOOHJDO� LQ� D� PDQQHU� ZKLFK� FDQQRW� EH� ZDLYHG� E\� D� GHIHQGDQW�´

&RPPRQZHDOWK�Y��.UXP������$��G�����������3D��6XSHU���������HQ�EDQF��

,I� ZH� ZHUH� WR� TXDOLI\� DQ� LPSURSHU� FDOFXODWLRQ� RI� RIIHQVH� JUDYLW\� VFRUH� DV

LPSOLFDWLQJ� WKH� OHJDOLW\� RI� VHQWHQFH�� ZH� ZRXOG� EH� JLYLQJ� WKH� VHQWHQFLQJ
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JXLGHOLQHV�PRUH�ZHLJKW�WKDQ�WKH\�ZHUH�LQWHQGHG������:H�UHFHQWO\�VWDWHG��³WKH

JXLGHOLQHV� OLVW� UDQJHV� ZLWKLQ� ZKLFK� D� FRXUW� PD\� VHQWHQFH� IRU� SDUWLFXODU

FULPHV�� WKH\� DUH� QRW�PDQGDWRU\� DQG� FRXUWV� ZLOO� WDNH� LQWR� DFFRXQW� YDULRXV

RWKHU� IDFWRUV� ZKHQ� VHQWHQFLQJ�´� � (OOLV�� ���� $��G� DW� ����� � � 6HH� DOVR

&RPPRQZHDOWK�Y��6DUDQFKDN������3D����������������$��G�����������Q�

��� �������� FHUW�� GHQLHG�� ���� 6�&W�� ����� ���� /�(G��G�� ���� ������� �VWDWLQJ

WKDW�D�FRXUW�KDV�QR�GXW\�WR�LPSRVH�D�VHQWHQFH�FRQVLGHUHG�DSSURSULDWH�XQGHU

WKH�6HQWHQFLQJ�*XLGHOLQHV��

$OWKRXJK�D�VHQWHQFLQJ�FRXUW�KDV�QR�REOLJDWLRQ� WR�VHQWHQFH�ZLWKLQ� WKH

JXLGHOLQHV��WKH�WULDO�FRXUW�PXVW�QHFHVVDULO\�FRUUHFWO\�DSSO\�WKH�JXLGHOLQHV�DQG

UHDFK� WKH� FRUUHFW� SRLQW� RI� GHSDUWXUH� EHIRUH� VHQWHQFLQJ� RXWVLGH� RI� WKH

JXLGHOLQHV�� �$V� DSSOLHG�KHUH�� WKH� VHQWHQFLQJ� FRXUW�PXVW� FRUUHFWO\� DVFHUWDLQ

WKH� RIIHQVH� JUDYLW\� VFRUH� LQ� RUGHU� WR� UHDFK� WKH� SURSHU� VHQWHQFH

UHFRPPHQGDWLRQ� SURYLGHG� E\� WKH� 6HQWHQFLQJ� *XLGHOLQHV�� &I

����������������������������������
���7KH�3HQQV\OYDQLD�&RPPLVVLRQ�RQ�6HQWHQFLQJ�ZDV�FUHDWHG�LQ������IRU�WKH
SXUSRVH�RI�HVWDEOLVKLQJ�JXLGHOLQHV�WR�EH�FRQVLGHUHG�E\�WKH�FRXUWV�LQ�LPSRVLQJ
VHQWHQFHV�� � &RPPRQZHDOWK� Y�� 6HVVRPV�� ���� 3D�� ����� ���� $��G� ���
���������3ULRU�WR�WKH�FUHDWLRQ�RI�WKH�&RPPLVVLRQ�DQG�WKH�SURPXOJDWLRQ�RI�WKH
6HQWHQFLQJ�&RGH��DSSHOODWH�UHYLHZ�ZDV�OLPLWHG�WR�D�GHWHUPLQDWLRQ�RI�ZKHWKHU
WKH�VHQWHQFH�ZDV�ZLWKLQ�WKH�VWDWXWRU\�OLPLWV���&RPPRQZHDOWK�Y��3HUVRQ�
����3D���������$��G��������������,I�WKH�WULDO�FRXUW�VHQWHQFHG�D�GHIHQGDQW�WR
D� WHUP�ZLWKLQ� WKH� VWDWXWRU\� OLPLWV�� WKH� FRXUW� KDG�QRW� DEXVHG� LWV� GLVFUHWLRQ
XQOHVV� WKH� VHQWHQFH�ZDV�PDQLIHVWO\�H[FHVVLYH� VR� DV� WR� LQIOLFW� WRR� VHYHUH� D
SXQLVKPHQW���,G���:LWK�WKH�LPSOHPHQWDWLRQ�RI�WKH�*XLGHOLQHV��WKH�WULDO�FRXUW¶V
MRE� LQ� GHWHUPLQLQJ�DQ�DSSURSULDWH� VHQWHQFH�KDV�EHFRPH�PRUH�GLIILFXOW� DQG
DSSHOODWH� UHYLHZ� RI� WKH� FRXUW¶V� GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFLQJ� KDV
H[SDQGHG�� � +RZHYHU�� D� WULDO� FRXUW¶V� LPSRVLWLRQ� RI� D� VHQWHQFH� ZLWKLQ� WKH
VWDWXWRU\� OLPLWV� UHPDLQV� GLVFUHWLRQDU\� UHJDUGOHVV� RI� WKH� IDFWRUV� WKH
VHQWHQFLQJ�FRXUW�LV�UHTXLUHG�WR�FRQVLGHU�SXUVXDQW�WR�WKH�*XLGHOLQHV�
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&RPPRQZHDOWK�Y��-RQHV������$��G�����������3D��6XSHU���������KROGLQJ

WKDW� WKH� DSSOLFDWLRQ� RI� WKH� GHDGO\�ZHDSRQV¶� HQKDQFHPHQW� LV�PDQGDWRU\� WR

WKH�H[WHQW� RI� HVWDEOLVKLQJ� D� FRUUHFW� SRLQW� RI� GHSDUWXUH� IRU� VHQWHQFLQJ�� EXW

XSRQ� DSSHOODWH� UHYLHZ� LV� WUHDWHG� DV� D� VXEVWDQWLDO� TXHVWLRQ� UHJDUGLQJ� WKH

GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFLQJ���DQG� &RPPRQZHDOWK� Y�� .UXP�� ���

$��G� ����� ���� �3D�� 6XSHU�� ������ �HQ� EDQF�� �KROGLQJ� WKDW� WKH� TXHVWLRQ� RI

ZKHWKHU� D� MXYHQLOH� UHFRUG� VKRXOG� EH� LQFOXGHG� LQ� D� SULRU� UHFRUG� VFRUH

LPSOLFDWHV�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ��

:KHQ�WKH�6HQWHQFLQJ�*XLGHOLQHV�DUH�SURSHUO\�DSSOLHG�� WKH� MXGJH�PD\

WKHQ�H[HUFLVH�KLV�RU�KHU�GLVFUHWLRQ�WR�VHQWHQFH�RXWVLGH� WKH�*XLGHOLQHV�� � $Q

LPSURSHU�FDOFXODWLRQ�RI�WKH�RIIHQVH�JUDYLW\�VFRUH�DIIHFWV�WKH�RXWFRPH�RI�WKH

VHQWHQFLQJ� UHFRPPHQGDWLRQV�� UHVXOWLQJ� LQ� DQ� LPSURSHU� UHFRPPHQGDWLRQ�

WKHUHE\�FRPSURPLVLQJ�WKH�IXQGDPHQWDO�QRUPV�ZKLFK�XQGHUOLH�WKH�VHQWHQFLQJ

SURFHVV�� � &RPPRQZHDOWK� Y�� 8UUXWLD�� ���� $��G� ����� ���� �3D�� 6XSHU�

��������:H�WKXV�KROG� WKDW�DQ\�PLVDSSOLFDWLRQ�RI� WKH�6HQWHQFLQJ�*XLGHOLQHV

FRQVWLWXWHV� D� FKDOOHQJH� WR� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFH�� � $� FODLP

WKDW� WKH� VHQWHQFLQJ� FRXUW�PLVDSSOLHG� WKH�*XLGHOLQHV� SUHVHQWV� D� VXEVWDQWLDO

TXHVWLRQ�� �:LWK� WKLV� FRQFOXVLRQ��ZH�H[SUHVVO\� RYHUUXOH�&RPPRQZHDOWK�Y�

-RKQVRQ�� ���� $��G� ���� �3D�� 6XSHU�� ������ DQG� LWV� SURJHQ\� IRU� WKHLU

SURSRVLWLRQ�WKDW�D�FODLP�FRQFHUQLQJ�WKH�RIIHQVH�JUDYLW\�VFRUH�LV�DSSHDODEOH�DV

RI�ULJKW�
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7KH�VWDQGDUG�RI�DSSHOODWH�UHYLHZ�RI�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ

LV�DQ�DEXVH�RI�GLVFUHWLRQ��&RPPRQZHDOWK�Y��6PLWK������3D�����������$��G

����� �������� ³'LVFUHWLRQ� LV� DEXVHG�ZKHQ� WKH� FRXUVH� SXUVXHG� >E\� WKH� WULDO

FRXUW@�UHSUHVHQWV�QRW�PHUHO\�DQ�HUURU�RI�MXGJPHQW��EXW�ZKHUH�WKH�MXGJPHQW

LV� PDQLIHVWO\� XQUHDVRQDEOH� RU� ZKHUH� WKH� ODZ� LV� QRW� DSSOLHG� RU� ZKHUH� WKH

UHFRUG� VKRZV� WKDW� WKH� DFWLRQ� LV� D� UHVXOW� RI� SDUWLDOLW\�� SUHMXGLFH�� ELDV� RU� LOO

ZLOO�´��6PLWK������3D��DW����������$��G�DW��������������HPSKDVLV�DGGHG��

7KH� LPSURSHU� XWLOL]DWLRQ� RI� WKH� 6HQWHQFLQJ� *XLGHOLQHV� LV� DQ� HUURU� RI� ODZ�

ZKLFK�LV�D�OHJDO�TXHVWLRQ��EXW�GRHV�QRW�UHQGHU�WKH�VHQWHQFH�LOOHJDO���

+DYLQJ� VHW� IRUWK� WKHVH� SULQFLSOHV�� ZH� ZLOO� QRZ� UHYLHZ� $SSHOODQW¶V

VHQWHQFH� LQ� RUGHU� WR� DVFHUWDLQ� ZKHWKHU� LW� ZDV� ZLWKLQ� VWDWXWRU\� OLPLWV�

$SSHOODQW� ZDV� FRQYLFWHG� RI� UREEHU\�� LQ� WKLV� LQVWDQFH�� D� IHORQ\� RI� WKH� �VW

GHJUHH������3D�&�6�$���������E����$�IHORQ\�RI�WKH��VW�GHJUHH�LV�VXEMHFW�WR�D

PD[LPXP�SHQDOW\�RI�QRW�PRUH�WKDQ����\HDUV���,G��DW����������)RU�WKH�FULPH

RI�UREEHU\��$SSHOODQW�ZDV�VHQWHQFHG�WR�D�WHUP�RI�LPSULVRQPHQW�RI����WR���

\HDUV���1�7��6HQWHQFLQJ�����������DW�������3RVVHVVLRQ�RI�DQ�LQVWUXPHQW�RI�D

FULPH� LV� D�PLVGHPHDQRU� RI� WKH��VW� GHJUHH�ZKLFK� LV� VXEMHFW� WR� D�PD[LPXP

SHQDOW\� RI� QRW� PRUH� WKDQ� �� \HDUV�� � ,G� DW� �� ��������� � )RU� WKLV� FULPH�

$SSHOODQW� ZDV� VHQWHQFHG� WR� �� ò� WR� � �� \HDUV¶� LPSULVRQPHQW�� � &ULPHV� RI

FULPLQDO� FRQVSLUDF\�DUH�FULPHV�RI� WKH� VDPH�JUDGH�DQG�GHJUHH�DV� WKH�PRVW

����������������������������������
��

�,I�D�FODLP�LV�SURSHUO\�SUHVHUYHG��DQ�LQFRUUHFW�RIIHQVH�JUDYLW\�VFRUH�UHTXLUHV
WKLV� &RXUW� WR� UHPDQG� IRU� UHVHQWHQFLQJ� RU� DPHQG� WKH� VHQWHQFH� GLUHFWO\�
&RPPRQZHDOWK�Y��0RUDQ������$��G�������������3D��6XSHU��������
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VHULRXV� RIIHQVH� ZKLFK� LV� DWWHPSWHG� RU� VROLFLWHG� RU� LV� DQ� REMHFW� RI� WKH

FRQVSLUDF\�� �,G� DW� ������� � )RU� KLV� FRQYLFWLRQ� RI� FRQVSLUDF\�� $SSHOODQW�ZDV

VHQWHQFHG�WR���WR����\HDUV¶�LPSULVRQPHQW��,Q�WKLV�FDVH��DOO�RI�WKH�VHQWHQFHV

UHFHLYHG�E\�$SSHOODQW�DUH�ZLWKLQ�WKH�VWDWXWRU\�OLPLWV�

,I�WKH�VHQWHQFH�LV�OHJLVODWLYHO\�SHUPLWWHG��DSSHOODWH�UHYLHZ�RI�VHQWHQFHV

LV�JRYHUQHG�E\����3D�&�6�$���������E������7XODG]LHFNL������3D��DW���������

$��G�DW������0RUHRYHU��3D��5�$�3�������I��PDQGDWHV�WKDW

$Q� DSSHOODQW� ZKR� FKDOOHQJHV� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� D
VHQWHQFH�LQ�D�FULPLQDO�PDWWHU�VKDOO�VHW�IRUWK�LQ�KLV�EULHI�D�FRQFLVH
VWDWHPHQW� RI� WKH� UHDVRQV� UHOLHG� XSRQ� IRU� DOORZDQFH� RI� DSSHDO
ZLWK� UHVSHFW� WR� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� D� VHQWHQFH�� � 7KH
VWDWHPHQW�VKDOO�LPPHGLDWHO\�SUHFHGH�WKH�DUJXPHQW�RQ�WKH�PHULWV
ZLWK�UHVSHFW�WR�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFH�

,I� DQ� DSSHOODQW� IDLOV� WR� FRPSO\� ZLWK� 5�$�3�� �����I�� DQG� DSSHOOHH� IDLOV� WR

REMHFW�� WKLV� &RXUW� PD\� UHYLHZ� DSSHOODQW¶V� FODLPV� ZLWK� UHJDUG� WR� WKH

GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFH���&RPPRQZHDOWK�Y��6DUDQFKDN������3D�

���������$��G��������������+RZHYHU��DV�LQ�WKLV�LQVWDQFH��ZKHUH�WKH�DSSHOOHH

REMHFWV�� WKLV� &RXUW� FDQQRW� RYHUORRN� WKLV� SURFHGXUDO� HUURU�� � ,G�� � )RU� WKH

UHDVRQV�GLVFXVVHG�VXSUD��ZH�ILQG�WKDW�$SSHOODQW�KDV�ZDLYHG�KLV�FKDOOHQJH�WR

WKH�DSSOLFDWLRQ�RI�WKH�RIIHQVH�JUDYLW\�VFRUH�DV�LW�LPSOLFDWHV�WKH�GLVFUHWLRQDU\

DVSHFWV�RI�VHQWHQFLQJ�

����������������������������������
��

�8SRQ� UHYLHZ�RI� WKH� FRQVLWXWLRQDOLW\� RI� ���3D�&�6�$�� ������� �E���ZH�KHOG
WKDW� WKLV� VHFWLRQ� LV� D� UHDVRQDEOH� UHJXODWLRQ� RI� WKH� ULJKW� WR� DSSHDO�
&RPPRQZHDOWK� Y�� 0F)DUOLQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ �HQ
EDQF��
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1HYHUWKHOHVV�� EHFDXVH� WKH� ODZ� KDV� EHHQ� LQFRQVLVWHQW� XS� XQWLO� WKLV

GHFLVLRQ��ZH�ZLOO�EULHIO\�DGGUHVV�$SSHOODQW¶V�FODLP�����7KLV�&RXUW�ILQGV�WKDW�WKH

WULDO� FRXUW� SURSHUO\� FDOFXODWHG� WKH� RIIHQVH� JUDYLW\� VFRUH� DV� ���� � 7KH� MXU\

IRXQG� $SSHOODQW� JXLOW\� RI� UREEHU\�� WKHIW� E\� XQODZIXO� WDNLQJ�� FULPLQDO

FRQVSLUDF\� DQG� SRVVHVVLRQ� RI� LQVWUXPHQWV� RI� D� FULPH�� � $SSHOODQW� KDG

SRVVHVVLRQ�RI� WKH�JXQ�DW�RQH�SRLQW� GXULQJ� WKH�HYHQLQJ�� �$SSHOODQW� DFWLYHO\

SDUWLFLSDWHG�LQ�WKH�DUPHG�UREEHU\�DQG�DFWLYHO\�HQJDJHG�LQ�WKH�DVVDXOW�RI�WKH

YLFWLP�� � $SSHOODQW¶V� EHKDYLRU� WKDW� HYHQLQJ� H[KLELWHG� UHFNOHVV� GLVUHJDUG� IRU

WKH�OLIH�RI�WKH�GHFHDVHG���$SSHOODQW¶V�DFWV�FRPELQHG�ZLWK�WKH�DFWV�RI�KLV�FR�

FRQVSLUDWRUV�SUHGLFDWHG�D�VLWXDWLRQ�ZKHUH�LW�ZDV�H[WUHPHO\�OLNHO\�WKDW�VHULRXV

ERGLO\�KDUP�ZRXOG�RFFXU���&RPPRQZHDOWK�Y��%DVNHUYLOOH������$��G�����

�����3D��6XSHU��������DSSHDO�GHQLHG������3D�� ����� ����$��G����� �������

)XUWKHUPRUH�� WKH�VKRRWLQJ�RFFXUUHG�GXULQJ� WKH� FRPPLVVLRQ�RI� WKH� UREEHU\�

7KH�VKRRWLQJ�ZDV�SDUW�RI�D�FRQWLQXRXV�FRXUVH�RI� FRQGXFW� LQ� IXUWKHUDQFH�RI

WKH�FULPLQDO�FRQVSLUDF\������3D�&�6�$��������J����$V�VXFK��$SSHOODQW�LV

FKDUJHDEOH�IRU�WKH�DFWV�RI�KLV�FR�FRQVSLUDWRUV���,G����(YHQ�WKRXJK�$SSHOODQW

ZDV�DFTXLWWHG�RI�PXUGHU��WKH�LQMXULHV�UHVXOWLQJ�IURP�WKH�VKRRWLQJ�DUH

DWWULEXWDEOH� WR� $SSHOODQW� DV� ZHOO� DV� DOO� RWKHU� FR�FRQVSLUDWRUV� UHJDUGOHVV� RI

ZKR� ILUHG�WKH�JXQ�� �,G�� �$SSHOODQW�VKRXOG�QRW� EHQHILW� IURP�DQ� LQFRQVLVWHQW

����������������������������������
��

�:H�ILQG�PHULW�LQ�DSSO\LQJ�WKLV�KROGLQJ�SURVSHFWLYHO\�IRU�WKH�EHQHILW�RI�WKRVH
UHO\LQJ�RQ�&RPPRQZHDOWK�Y��-RKQVRQ������$��G������3D��6XSHU�������
DQG�SURJHQ\���&RPPRQZHDOWK�Y��0HWWV������$��G�����������3D��6XSHU�
�������DSSHDO�JUDQWHG������3D�����������$��G�������������
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YHUGLFW�� � ³:KHQ�DQ�DFTXLWWDO� RQ� RQH� FRXQW� LQ� DQ� LQGLFWPHQW� LV� LQFRQVLVWHQW

ZLWK�D�FRQYLFWLRQ�RQ�D�VHFRQG�FRXQW��WKH�FRXUW�ORRNV�XSRQ�>WKH@�DFTXLWWDO�DV

QR�PRUH�WKDQ�WKH�MXU\¶V�DVVXPSWLRQ�RI�D�SRZHU�ZKLFK�WKH\�KDG�QR�ULJKW�WR

H[HUFLVH��EXW�WR�ZKLFK�WKH\�ZHUH�GLVSRVHG�WKURXJK�OHQLW\�´��&RPPRQZHDOWK

Y��6ZDQQ�����$��G�������������3D��6XSHU������������:H�ILQG�WKDW�WKH�FRXUW

ZDV� FRUUHFW� LQ� ILQGLQJ� D� JUDYLW\� VFRUH� RI� ���� IRU� UHJDUGOHVV� RI� WKH� LQMXULHV

VXVWDLQHG� IURP� WKH� DVVDXOW�� WKH� GHDWK� UHVXOWLQJ� IURP� WKH� JXQVKRW� VKRXOG

KDYH�EHHQ�FRQVLGHUHG�DV�ZHOO���)LQGLQJ�QR�EDVLV�LQ�ZKLFK�WR�UHYHUVH�WKH�WULDO

FRXUW��ZH�DIILUP�$SSHOODQW¶V�MXGJPHQW�RI�VHQWHQFH�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�

'(/�62/(��-��ILOHV�&RQFXUULQJ�DQG�'LVVHQWLQJ�2SLQLRQ�

&20021:($/7+�2)�3(116</9$1,$� � ,1�7+(�683(5,25�&2857�2)
� 3(116</9$1,$

$SSHOOHH �
�

Y� �
�
�

$17+21<�$5&+(5� �
�

$SSHOODQW � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�HQWHUHG
0DUFK����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI
3KLODGHOSKLD�&RXQW\��&ULPLQDO��1R������������

%()25(���0F(:(1��3�-���&$9$1$8*+��'(/�62/(��.(//<��($.,1��-2<&(�
67(9(16��6&+,//(5��/$//<�*5((1��--�

&21&855,1*�$1'�',66(17,1*�23,1,21�%<�'(/�62/(��-��
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,� DJUHH� ZLWK� WKH� UHVXOW� DIILUPLQJ� WKH� MXGJPHQW� RI� VHQWHQFH�� � ,� DOVR

DJUHH� ZLWK� WKH� 0DMRULW\¶V� VWDWHPHQW� WKDW� WKH� LPSURSHU� XWLOL]DWLRQ� RI� WKH

6HQWHQFLQJ� JXLGHOLQHV� LV� DQ� HUURU� RU� ODZ�� DQG� WKXV�� DOWKRXJK� LW� SUHVHQWV� D

OHJDO� TXHVWLRQ�� LW� GRHV� QRW� UHQGHU� WKH� VHQWHQFH� LOOHJDO�� � 7KHUHIRUH�� D

GHIHQGDQW�FDQ�ZDLYH�VXFK�D�FKDOOHQJH�WR�D�VHQWHQFH�LI�LW�LV�QRW�SUHVHQWHG�RU

GHYHORSHG�RQ�DSSHDO�

+RZHYHU�� ZKHUH� SURSHUO\� SUHVHQWHG�� D� TXHVWLRQ� VXJJHVWLQJ� WKDW� D

VHQWHQFLQJ� FRXUW� LPSURSHUO\� XWLOL]HG� WKH� JXLGHOLQHV� LV� QRW� D� GLVFUHWLRQDU\

PDWWHU���$�FODLP�WKDW�D�SULRU�UHFRUG�VFRUH�ZDV�PLVFDOFXODWHG�GRHV�QRW�FDOO�IRU

D� GLVFUHWLRQDU\� GHFLVLRQ�� � ,W� LV� OHJDO� PDWWHU� FDOOLQJ� IRU� D� OHJDO� FRQFOXVLRQ�

$FFRUGLQJO\� LW� VKRXOG�� ZKHQ� SUHVHQWHG� DV� DQ� LVVXH� DQG� GHYHORSHG� E\� DQ

DSSHOODQW� LQ� WKH� DSSHOODWH� EULHI�� EH� UHYLHZHG� ZLWKRXW� WKH� UHTXLUHPHQW� RI

FRPSOLDQFH�ZLWK�3D�5�$�3�������I���ZKLFK�LV�DSSOLFDEOH�RQO\�WR�FKDOOHQJHV�RI

WKH�GLVFUHWLRQDU\�DVSHFWV�RI�D�VHQWHQFH�

,I�� KRZHYHU�� WKLV� FRXUW� VHHV� ILW� WR� UHTXLUH� FRPSOLDQFH� ZLWK� 3D�5�$�3�

�����I��LQ�WKHVH�FLUFXPVWDQFHV��LQ�P\�MXGJPHQW�D�VXEVWDQWLDO�TXHVWLRQ�ZLOO

EH�UDLVHG�ZKHUH�DQ�DSSHOODQW�FODLPV�WKHUH�ZDV�DQ�LPSURSHU�FDOFXODWLRQ�RI�D

SULRU� UHFRUG� VFRUH�� DQG� RXU� UHYLHZ� ZLOO� EH� PDQGDWHG�� � 5HFRJQL]LQJ� WKH

TXHVWLRQ�IRU�ZKDW�LW�LV��RQH�ZKLFK�FKDOOHQJHV�DQ�HUURU�RI�ODZ��HOLPLQDWHV�WKH

QHHGOHVV�WDVN�RI�UHTXLULQJ�WKH������I��VWDWHPHQW�


