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��� 7KH� &RPPRQZHDOWK� DSSHDOV� IURP� WKH� VXSSUHVVLRQ� FRXUW¶V� RUGHU

HQWHUHG�2FWREHU�����������JUDQWLQJ�:LQLIUHG�0DQQLRQ¶V�PRWLRQ� WR� VXSSUHVV

RUDO� DQG�ZULWWHQ� VWDWHPHQWV�PDGH� E\� KHU� WR� 3HQQV\OYDQLD� 6WDWH� 7URRSHUV�

:H�UHYHUVH�DQG�UHPDQG�IRU�D�WULDO��

��� :KHQ� UHYLHZLQJ� DQ� DSSHDO� IURP� D� VXSSUHVVLRQ� FRXUW¶V� GHFLVLRQ�� ZH

PXVW� ILUVW� GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH� FRXUW¶V� IDFWXDO

ILQGLQJV���&RPPRQZHDOWK�Y��:LOOLDPV������3D��������������$��G���������

����������������������������������

�� �:H�QRWH� WKDW� WKH� VXSSUHVVLRQ� FRXUW¶V� RUGHU� LV�GDWHG�2FWREHU����������EXW�ZDV
HQWHUHG�RQ�WKH�GRFNHW�RQ�2FWREHU�����������)RU�SXUSRVHV�RI�FODULW\��ZH�UHIHU�WR�WKLV
RUGHU�DV�WKH�³RUGHU�HQWHUHG�2FWREHU���������´

�� � 7KH� &RPPRQZHDOWK� KDV� FHUWLILHG� LQ� JRRG� IDLWK� WKDW� WKH� VXSSUHVVLRQ� RUGHU
VXEVWDQWLDOO\�KDQGLFDSV�RU� HIIHFWLYHO\� WHUPLQDWHV� LWV� SURVHFXWLRQ� RI� WKLV� FDVH�� 7KLV
SHUPLWV�DSSHOODWH� UHYLHZ�RI� WKH� VXSSUHVVLRQ�RUGHU�� �&RPPRQZHDOWK�Y��'XJJHU�
����3D�������������������$��G������������������3D�5�$SS�3������G��
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�������� � :KHQ� WKH� &RPPRQZHDOWK� DSSHDOV� IURP� D� VXSSUHVVLRQ� FRXUW¶V

GHFLVLRQ��ZH�FRQVLGHU�RQO\�WKH�HYLGHQFH�RI�WKH�GHIHQGDQW¶V�ZLWQHVVHV�DQG�VR

PXFK�RI�WKH�SURVHFXWLRQ¶V�HYLGHQFH�WKDW�UHPDLQV�XQFRQWUDGLFWHG�ZKHQ�IDLUO\

UHDG�LQ�WKH�FRQWH[W�RI�WKH�UHFRUG�DV�D�ZKROH���&RPPRQZHDOWK�Y��3URVHN�

����$��G�������������3D��6XSHU����������:H�DUH�ERXQG�E\�WKH�VXSSUHVVLRQ

FRXUW¶V�IDFWXDO�ILQGLQJV�ZKHQ�WKH�HYLGHQFH�VXSSRUWV�WKRVH�ILQGLQJV��KRZHYHU�

ZH� PD\� UHYHUVH� WKH� VXSSUHVVLRQ� FRXUW� ZKHQ� LW� GUDZV� HUURQHRXV� OHJDO

FRQFOXVLRQV� IURP� WKRVH� IDFWXDO� ILQGLQJV�� �:LOOLDPV�� ���� 3D�� DW� ������ ���

$��G�DW�����

��� 7KH� UHFRUG� UHIOHFWV� WKH� IROORZLQJ� IDFWV�� � 2Q� -XQH� ���� �����

3HQQV\OYDQLD�6WDWH�7URRSHU�-RKQ�'DYLG�0LOOLJDQ�WUDYHOHG�WR�WKH�)UHQFK�&UHHN

6KHHS�DQG�:RRO�&RPSDQ\��³)UHQFK�&UHHN´��WR�LQYHVWLJDWH�DQ�DOOHJHG�WKHIW�RI

DSSUR[LPDWHO\� ��������� WDNHQ� IURP� )UHQFK� &UHHN�� � (ULF� DQG� -HDQ

)OD[HQEXUJ�� WKH� RZQHUV� RI� )UHQFK� &UHHN�� DOOHJHG� WKDW� 0DQQLRQ�� )UHQFK

&UHHN¶V�IRUPHU�ERRNNHHSHU��SHUSHWUDWHG�WKH�WKHIW���'XULQJ�WKLV�LQYHVWLJDWLRQ�

7URRSHU� 0LOOLJDQ� REWDLQHG� IURP� WKH� )OD[HQEXUJV� WDOO\� VKHHWV� SUHSDUHG� E\

)UHQFK� &UHHN¶V� FXUUHQW� ERRNNHHSHU�� � 7KHVH� WDOO\� VKHHWV� SXUSRUWHG� WR

GHPRQVWUDWH�D�WKHIW�

��� 2Q� -XQH� ���� ������ 7URRSHU� 0LOOLJDQ� DQG� 3HQQV\OYDQLD� 6WDWH� 7URRSHU

-RKQ�9��6DXHUV��ERWK�GUHVVHG�LQ�VWUHHW�FORWKHV��WUDYHOHG�WR�0DQQLRQ¶V�&KHVWHU

&RXQW\�UHVLGHQFH���7URRSHU�0LOOLJDQ�KDG�D�ZHDSRQ�FRQFHDOHG�XQGHU�KLV�VXLW

FRDW�� � 7KH� WURRSHUV� NQRFNHG� RQ� 0DQQLRQ¶V� GRRU�� LGHQWLILHG� WKHPVHOYHV� DV
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VWDWH� SROLFH� WURRSHUV�� DQG� VWDWHG� WKDW� WKH\� ZHUH� LQYHVWLJDWLQJ� DQ� DOOHJHG

WKHIW� RI� DSSUR[LPDWHO\� ��������� WDNHQ� IURP� )UHQFK� &UHHN�� � 0DQQLRQ

H[SUHVVHG� KHU� IDPLOLDULW\� ZLWK� WKH� DOOHJDWLRQV�� DQG� VWDWHG� WKDW� VKH� KDG

UHFHLYHG�D�QRWLFH�RI�LQWHQW�WR�VXH�FLYLOO\�ILOHG�DJDLQVW�KHU�E\�WKH�)OD[HQEXUJV�

6KH� DOVR� VWDWHG� WKDW� EHFDXVH� VKH� YLHZHG� WKH� WURRSHUV� DV� QHXWUDO�� VKH

EHOLHYHG� WKH\� FRXOG� KHOS� KHU� H[SODLQ� WKH� VLWXDWLRQ� WR� WKH� )OD[HQEXUJV�

0DQQLRQ�H[SUHVVHG�KHU�ZLOOLQJQHVV�WR�GLVFXVV�WKH�PDWWHU�ZLWK�WKH�WURRSHUV�

DQG�LQYLWHG�WKHP�LQWR�KHU�KRPH���$W�WKDW�WLPH��7URRSHU�6DXHUV�WROG�0DQQLRQ

WKDW� VKH�� � ZDV� QRW� XQGHU� DUUHVW�� ZDV� QRW� UHTXLUHG� WR� VSHDN� ZLWK� WKH

WURRSHUV�� FRXOG� DVN� WKH� WURRSHUV� WR� OHDYH� DW� DQ\WLPH�� DQG� FRXOG� KDYH� DQ

DWWRUQH\�SUHVHQW�

��� 7KH�WURRSHUV�LQWHUYLHZHG�0DQQLRQ�LQ�KHU�OLYLQJ�URRP�IRU�DSSUR[LPDWHO\

��ò�KRXUV���'XULQJ�WKLV�WLPH��7URRSHU�0LOOLJDQ�UHYLHZHG�WKH�WDOO\�VKHHWV�ZLWK

0DQQLRQ���0DQQLRQ�GHQLHG�DQ\�LQYROYHPHQW�LQ�WKH�WKHIW���6KH�VWDWHG�WKDW�DQ\

HUURU�UHVXOWHG�IURP�VORSS\�ERRNNHHSLQJ�DQG�WKH�XVH�RI�FDVK�YHUVXV�FKHFNV�WR

SD\�FHUWDLQ�VXSSOLHUV�WKDW�UHIXVHG�WR�WDNH�)UHQFK�&UHHN¶V�FKHFNV���'XULQJ�DQG

DIWHU�WKLV�LQWHUYLHZ��QHLWKHU�WURRSHU�ZDV�FRQYLQFHG�WKDW�D�WKHIW��DV�RSSRVHG

WR�DQ�DFFRXQWLQJ�HUURU��KDG�RFFXUUHG��RU��LI�RQH�KDG�RFFXUUHG��WKDW�0DQQLRQ

ZDV�WKH�SHUSHWUDWRU�

��� $W� WKH� FRQFOXVLRQ� RI� WKH� LQWHUYLHZ�� 7URRSHUV� 0LOOLJDQ� DQG� 6DXHUV

LQIRUPHG� 0DQQLRQ� RI� WKHLU� LQWHQWLRQ� WR� UHWXUQ� WR� )UHQFK� &UHHN� WR� REWDLQ

IXUWKHU�H[SODQDWLRQ�DQG�GRFXPHQWDWLRQ�IURP�WKH�)OD[HQEXUJV���7KH�WURRSHUV
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VWDWHG� WKDW� WKH\� ZRXOG� WHOHSKRQH� 0DQQLRQ� DIWHU� WKH\� VSRNH� ZLWK� WKH

)OD[HQEXUJV�WR�DUUDQJH�IRU�DQRWKHU�PHHWLQJ���7KH�WURRSHUV�LQIRUPHG�0DQQLRQ

WKDW�LI�VKH�DJUHHG�WR�DQRWKHU�PHHWLQJ��LW�FRXOG�WDNH�SODFH�DW�KHU�KRPH��KHU

DWWRUQH\¶V�RIILFH��RU�WKH�SROLFH�EDUUDFNV���0DQQLRQ�H[SUHVVHG�KHU�DJUHHPHQW

ZLWK�WKLV�DUUDQJHPHQW�

��� 2Q�-XQH�����������7URRSHU�6DXHUV�REWDLQHG�DGGLWLRQDO�GRFXPHQWDWLRQ

IURP�WKH�)OD[HQEXUJV��ZKLFK�KH�JDYH�7URRSHU�0LOOLJDQ���7URRSHU�0LOOLJDQ�WKHQ

WHOHSKRQHG� 0DQQLRQ� DQG� DUUDQJHG� D� VHFRQG� PHHWLQJ� DW� KHU� KRPH� RQ

-XQH����������DW�������D�P�

��� 7URRSHUV�0LOOLJDQ�DQG�6DXHUV��ERWK�GUHVVHG�LQ�VWUHHW�FORWKHV��DUULYHG�DW

0DQQLRQ¶V� KRPH� DW� DSSUR[LPDWHO\� ������D�P�� RQ� -XQH����� ������ � 7URRSHU

0LOOLJDQ�KDG�D�ZHDSRQ�FRQFHDOHG�XQGHU�KLV�VXLW� MDFNHW���:KHQ�WKH�WURRSHUV

DUULYHG�� QHLWKHU� ZDV� FRQYLQFHG� WKDW� D� WKHIW� KDG� RFFXUUHG�� RU�� LI� RQH� KDG

WDNHQ� SODFH�� WKDW�0DQQLRQ�ZDV� WKH� SHUSHWUDWRU�� � 7KH� WURRSHUV� NQRFNHG� RQ

0DQQLRQ¶V�GRRU��DQG�VKH�LQYLWHG�WKHP�LQ���7URRSHU�6DXHUV�WKHQ�WROG�0DQQLRQ

WKDW�VKH���ZDV�QRW�UHTXLUHG�WR�VSHDN�ZLWK�WKHP��ZDV�IUHH�WR�VWRS�VSHDNLQJ

ZLWK�WKHP�DW�DQ\�WLPH��DQG�FRXOG�DVN�WKHP�WR�OHDYH�DW�DQ\�WLPH�

��� 7KH�WURRSHUV�DQG�0DQQLRQ�FRPPHQFHG�WKHLU�FRQYHUVDWLRQ�LQ�WKH�OLYLQJ

URRP��EXW�ODWHU�PRYHG�WR�0DQQLRQ¶V�GLQLQJ�URRP�WDEOH�WR�EHWWHU�H[DPLQH�WKH

DGGLWLRQDO� GRFXPHQWDWLRQ� IXUQLVKHG� E\� WKH� )OD[HQEXUJV�� � 'XULQJ� WKLV

PHHWLQJ��0DQQLRQ�RIIHUHG�WKH�WURRSHUV�WHD�RU�FRIIHH�DQG�PRYHG�DERXW�IUHHO\

DV�VKH�VPRNHG�FLJDUHWWHV���:KHQ�KHU�WHOHSKRQH�UDQJ��VKH�DVNHG�SHUPLVVLRQ
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WR�DQVZHU���,Q�UHVSRQVH��7URRSHU�6DXHUV�WROG�0DQQLRQ�WKDW�VKH�ZDV�IUHH�WR

GR�DV�VKH�ZLVKHG���0DQQLRQ�WKHQ�DQVZHUHG�WKH�WHOHSKRQH�DQG�HQJDJHG�LQ�D

FRQYHUVDWLRQ�IRU�URXJKO\�ILYH�PLQXWHV�

���� $SSUR[LPDWHO\� WZR�KRXUV� LQWR�WKH� LQWHUYLHZ��0DQQLRQ� VWDWHG� WKDW� VKH

SDLG�)UHQFK�&UHHN¶V�HOHFWULF�DQG�SRVWDJH�ELOOV�LQ�FDVK���7KLV�VWDWHPHQW�FDXVHG

ERWK� WURRSHUV� WR�GRXEW�0DQQLRQ¶V�FUHGLELOLW\�� �7URRSHU�6DXHUV� WROG�0DQQLRQ

WKDW�KH�GLG�QRW�EHOLHYH�D�FRPSDQ\�WKH�VL]H�RI�)UHQFK�&UHHN�ZRXOG�SD\�XWLOLW\

DQG�SRVWDJH�ELOOV�LQ�FDVK�EHFDXVH�UHFHLSWV�ZHUH�QHFHVVDU\�IRU�WD[�SXUSRVHV�

7URRSHU�6DXHUV�VWDWHG�WKDW�KH�EHOLHYHG�0DQQLRQ�ZDV�O\LQJ��WKDW�WKLQJV�ZHUH

QRW� ORRNLQJ� JRRG� IRU� KHU�� DQG� WKDW� VKH�ZDV� JRLQJ� WR� EH� DUUHVWHG� DW� VRPH

SRLQW�LQ�WLPH���7URRSHU�6DXHUV�WKHQ�VWRRG�XS�DQG�ZDONHG�EHVLGH�0DQQLRQ���$V

7URRSHU�6DXHUV�VWRRG�DORQJVLGH�0DQQLRQ��KH�VDLG�LQ�D�ORZ�YRLFH�WKDW�KH�GLG

QRW�EHOLHYH�)UHQFK�&UHHN�ZRXOG�SD\� LWV� HOHFWULF� ELOOV� LQ� FDVK�� �+H�DOVR� VDLG

WKDW�KH�EHOLHYHG�0DQQLRQ�ZDV�O\LQJ�DQG�WKRXJKW�WKDW�VKH�WRRN�WKH�PRQH\�WR

KHOS�KHU�FKLOGUHQ�

���� $W�WKLV�SRLQW��0DQQLRQ�EHJDQ�WR�FU\�DQG�VWDWHG�WKDW�� � WKH�)OD[HQEXUJ

FKLOGUHQ�KDG�VR�PXFK�DQG�ZHUH�VSRLOHG�EUDWV��VKH� WRRN� WKH�PRQH\� WR�KHOS

KHU� FKLOGUHQ�EHFDXVH� WKH\�GHVHUYHG�D� EHWWHU� OLIH�� DQG� 7URRSHU� 6DXHUV�ZDV

ULJKW�� � :KHQ� 0DQQLRQ� VWRSSHG� FU\LQJ�� VKH� DJUHHG� WR� JLYH� D� ZULWWHQ

VWDWHPHQW��ZKLFK� VKH� ZURWH� RQ� EODQN� SDJHV� WDNHQ� IURP� 7URRSHU� 0LOOLJDQ¶V

QRWHERRN�� �0DQQLRQ� WKHQ�DVNHG�ZKHWKHU� WKH� WURRSHUV�ZHUH� JRLQJ� WR� ³GUDJ

KHU� RXW� RI� WKH� KRXVH� LQ� FXIIV�´� � 7URRSHU� 6DXHUV� UHVSRQGHG� WKDW� 0DQQLRQ
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ZRXOG� QRW� EH� DUUHVWHG� WKDW� GD\�� �+H� H[SODLQHG� WKDW� D� FRPSODLQW� ZRXOG� EH

ILOHG�ZLWK�WKH�GLVWULFW�MXVWLFH¶V�RIILFH�DQG�WKDW�0DQQLRQ�ZRXOG�EH�QRWLILHG�DQG

JLYHQ� DQ� RSSRUWXQLW\� WR� WXUQ� KHUVHOI� LQ�� � 7URRSHU� 6DXHUV� IXUWKHU� H[SODLQHG

WKDW�0DQQLRQ�ZRXOG�RQO\�EH�SK\VLFDOO\�UHPRYHG�IURP�KHU�KRPH�LI�VKH�IDLOHG

WR� UHVSRQG� WR� WKH� FULPLQDO� FRPSODLQW�� � $SSUR[LPDWHO\� RQH�PRQWK� ODWHU�� RQ

-XO\�����������0DQQLRQ�ZDV�IRUPDOO\�FKDUJHG�ZLWK�WKHIW�E\�XQODZIXO� WDNLQJ

RU�GLVSRVLWLRQ�DQG�UHFHLYLQJ�VWROHQ�SURSHUW\�

���� 3ULRU� WR� WULDO�� 0DQQLRQ� PRYHG� WR� VXSSUHVV� KHU� VWDWHPHQWV� WR� WKH

WURRSHUV�� DOOHJLQJ� WKDW� VKH� ZDV� QRW� JLYHQ� 0LUDQGD�� ZDUQLQJV� DQG� WKH

VWDWHPHQWV�ZHUH� WKH�SURGXFW�RI�D�FXVWRGLDO� LQWHUURJDWLRQ�� �$IWHU�D�KHDULQJ�

WKH�VXSSUHVVLRQ�FRXUW�JUDQWHG�0DQQLRQ¶V�PRWLRQ�

���� 7KH� &RPPRQZHDOWK� ILOHG� D� PRWLRQ� WR� UHFRQVLGHU�� � ,Q� UHVSRQVH�� WKH

VXSSUHVVLRQ� FRXUW� YDFDWHG� LWV� RULJLQDO� RUGHU�� DFFHSWHG� ZULWWHQ� VXEPLVVLRQV

IURP�FRXQVHO��KHDUG�UHDUJXPHQW��DQG�LVVXHG�D�VHFRQG�RUGHU�WKDW�HVVHQWLDOO\

UHLQVWDWHG�LWV�RULJLQDO�RUGHU����7KH�&RPPRQZHDOWK�DSSHDOHG��DQG�D�SDQHO�RI

����������������������������������

�� �0LUDQGD� Y�� $UL]RQD�� ���� 8�6�� ����� ��� 6�&W�� ������ ��� /��G� ���� ������� �D
GHIHQGDQW� WKDW� LV�VXEMHFW� WR� FXVWRGLDO� LQWHUURJDWLRQ�PXVW�EH�DGYLVHG�RI�KLV� RU�KHU
FRQVWLWXWLRQDO� ULJKW� WR� UHPDLQ� VLOHQW� DQG� KLV� RU� KHU� ULJKW� WR� D� ODZ\HU� LQ� FOHDU� DQG
XQHTXLYRFDO� ODQJXDJH��� &RPPRQZHDOWK� Y�� -RKQVRQ�� ���� $��G� ����� ���� �3D�
6XSHU�� ������ �FLWDWLRQV� RPLWWHG�� �D� SHUVRQ� PXVW� EH� LQIRUPHG� RI� KHU� 0LUDQGD
ZDUQLQJV�SULRU�WR�FXVWRGLDO�LQWHUURJDWLRQ�E\�SROLFH��

�� � ,Q� LWV� RUGHU� HQWHUHG� 2FWREHU� ��� ������ WKH� VXSSUHVVLRQ� FRXUW� UHLQVWDWHG� LWV
$XJXVW����� ����� RUGHU� DQG�PHPRUDQGXP� RSLQLRQ�� DQG� FRUUHFWHG� RQH� ZRUG� LQ� LWV
$XJXVW����� ����� RSLQLRQ�� � 7KH� RUGHU� HQWHUHG� 2FWREHU� ��� ����� DOVR� FRQWDLQV� D
IRRWQRWH�WKDW�DGGUHVVHV�FHUWDLQ�PLQRU�DUJXPHQWV�UDLVHG�E\�WKH�&RPPRQZHDOWK�RQ
UHDUJXPHQW�� � 7KH� RUGHU� GLG� QRW� FKDQJH� WKH� UHDVRQLQJ� RU� OHJDO� DQDO\VLV� RI� WKH
VXSSUHVVLRQ�FRXUW¶V�RULJLQDO�$XJXVW�RUGHU�
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WKLV�&RXUW�DIILUPHG�WKH�VXSSUHVVLRQ�FRXUW¶V�RUGHU���:H�WKHUHDIWHU�JUDQWHG�WKH

&RPPRQZHDOWK¶V�SHWLWLRQ�IRU�UHDUJXPHQW�HQ�EDQF�DQG�ZLWKGUHZ�RXU�SUHYLRXV

GHFLVLRQ���7KLV�DSSHDO�IROORZHG�

���� 7KH�&RPPRQZHDOWK�IUDPHV�LWV�LVVXH�RQ�DSSHDO�DV�IROORZV�

'LG� WKH� ORZHU� FRXUW� FRPPLW� DQ� HUURU� RI� ODZ� E\� VXSSUHVVLQJ
GHIHQGDQW¶V� VWDWHPHQWV� ZKLOH� XWLOL]LQJ� D� OHJDOO\� LQFRUUHFW
GHILQLWLRQ� RI� FXVWRG\�� DQG� HUURQHRXVO\� FRQFOXGLQJ� WKDW� D
UHDVRQDEOH� SHUVRQ�� XQGHU� WKH� FLUFXPVWDQFHV� FRQIURQWLQJ� WKLV
GHIHQGDQW��FRXOG�KDYH�SHUFHLYHG�KHUVHOI�WR�EH�LQ�FXVWRG\"

$SSHOODQW¶V�%ULHI�DW���

���� :H�ILUVW�DGGUHVV�WKH�&RPPRQZHDOWK¶V�FODLP�WKDW�WKH�VXSSUHVVLRQ�FRXUW

XVHG� D� OHJDOO\� LQFRUUHFW� GHILQLWLRQ� RI� ³FXVWRG\´� ZKHQ� GHWHUPLQLQJ� ZKHWKHU

0DQQLRQ
V� VWDWHPHQWV�ZHUH� WKH� SURGXFW� RI� FXVWRGLDO� LQWHUURJDWLRQ� VR� DV� WR

UHTXLUH� 0LUDQGD� ZDUQLQJV�� � $� ODZ� HQIRUFHPHQW� RIILFHU� PXVW� DGPLQLVWHU

0LUDQGD� ZDUQLQJV� SULRU� WR� FXVWRGLDO� LQWHUURJDWLRQ�� � &RPPRQZHDOWK� Y�

-RKQVRQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � 7KH� VWDQGDUG� IRU

GHWHUPLQLQJ�ZKHWKHU�DQ�HQFRXQWHU�ZLWK�WKH�SROLFH�LV�GHHPHG�³FXVWRGLDO´�RU

SROLFH�KDYH�LQLWLDWHG�D�FXVWRGLDO�LQWHUURJDWLRQ�LV�DQ�REMHFWLYH�RQH�EDVHG�RQ�D

WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��ZLWK�GXH�FRQVLGHUDWLRQ�JLYHQ�WR�WKH�UHDVRQDEOH

LPSUHVVLRQ� FRQYH\HG� WR� WKH� SHUVRQ� LQWHUURJDWHG�� � &RPPRQZHDOWK� Y�

*Z\QQ�� ����� 3D�� /H[LV� ������ DW� 
�� �3D�� 1RY�� ���� ������� � &XVWRGLDO

LQWHUURJDWLRQ�KDV�EHHQ�GHILQHG�DV�³TXHVWLRQLQJ�LQLWLDWHG�E\�ODZ�HQIRUFHPHQW

RIILFHUV�DIWHU�D�SHUVRQ�KDV�EHHQ�WDNHQ�LQWR�FXVWRG\�RU�RWKHUZLVH�GHSULYHG�RI

KLV�>RU�KHU@�IUHHGRP�RI�DFWLRQ�LQ�DQ\�VLJQLILFDQW�ZD\�´��-RKQVRQ������$��G
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DW� ���� TXRWLQJ� 0LUDQGD� Y�� $UL]RQD�� ���� 8�6�� ����� ����� ��� 6�&W�� �����

������ ��� /�(G��G� ����� ���� �������� � ³,QWHUURJDWLRQ´� LV� SROLFH� FRQGXFW

³FDOFXODWHG� WR�� H[SHFWHG� WR�� RU� OLNHO\� WR� HYRNH� DGPLVVLRQ�´� � ,G�� TXRWLQJ

&RPPRQZHDOWK�Y��6LPDOD������3D����������������$��G�����������������

:KHQ�D�SHUVRQ¶V�LQFXOSDWRU\�VWDWHPHQW�LV�QRW�PDGH�LQ�UHVSRQVH�WR�FXVWRGLDO

LQWHUURJDWLRQ��WKH�VWDWHPHQW�LV�FODVVLILHG�DV�JUDWXLWRXV��DQG�LV�QRW�VXEMHFW�WR

VXSSUHVVLRQ�IRU�ODFN�RI�ZDUQLQJV���,G�

���� 7KH� DSSURSULDWH� WHVW� IRU� GHWHUPLQLQJ� ZKHWKHU� D� VLWXDWLRQ� LQYROYHV

FXVWRGLDO�LQWHUURJDWLRQ�LV�DV�IROORZV�

7KH�WHVW�IRU�GHWHUPLQLQJ�ZKHWKHU�D�VXVSHFW�LV�EHLQJ
VXEMHFWHG� WR� FXVWRGLDO� LQWHUURJDWLRQ� VR� DV� WR
QHFHVVLWDWH� 0LUDQGD� ZDUQLQJV� LV� ZKHWKHU� KH� LV
SK\VLFDOO\�GHSULYHG�RI�KLV� IUHHGRP�LQ�DQ\�VLJQLILFDQW
ZD\�RU�LV�SODFHG�LQ�D�VLWXDWLRQ�LQ�ZKLFK�KH�UHDVRQDEO\
EHOLHYHV� WKDW�KLV� IUHHGRP�RI� DFWLRQ� RU�PRYHPHQW� LV
UHVWULFWHG�E\�VXFK�LQWHUURJDWLRQ�

&RPPRQZHDOWK� Y�� %XVFK�� ���� $��G� ���� ���� �3D�� 6XSHU�� ������ TXRWLQJ

&RPPRQZHDOWK� Y�� 5RVDULR�� ���� $��G� ����� ������� ������� �HQ� EDQF��

DSSHDO�GHQLHG������3D�����������$��G�������������RWKHU�FLWDWLRQV�RPLWWHG��

6DLG� DQRWKHU� ZD\�� SROLFH� GHWHQWLRQV� EHFRPH� FXVWRGLDO� ZKHQ�� XQGHU� WKH

WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��WKH�FRQGLWLRQV�DQG�RU�GXUDWLRQ�RI�WKH�GHWHQWLRQ

EHFRPH� VR� FRHUFLYH� DV� WR� FRQVWLWXWH� WKH� IXQFWLRQDO� HTXLYDOHQW� RI� DUUHVW�

&RPPRQZHDOWK�Y��(OOLV������$��G�������������3D��6XSHU���������DSSHDO

GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������� FLWLQJ�&DOLIRUQLD� Y�� %HKHOHU�

����8�6������������������6�&W�����������������/�(G��G�������������
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���� 7KH� IDFWRUV� D� FRXUW� XWLOL]HV� WR� GHWHUPLQH�� XQGHU� WKH� WRWDOLW\� RI� WKH

FLUFXPVWDQFHV��ZKHWKHU�D�GHWHQWLRQ�KDV�EHFRPH�VR�FRHUFLYH�DV�WR�FRQVWLWXWH

WKH�IXQFWLRQDO�HTXLYDOHQW�RI�DUUHVW�LQFOXGH���WKH�EDVLV� IRU� WKH�GHWHQWLRQ�� LWV

OHQJWK��LWV�ORFDWLRQ��ZKHWKHU�WKH�VXVSHFW�ZDV�WUDQVSRUWHG�DJDLQVW�KLV�RU�KHU

ZLOO�� KRZ� IDU�� DQG� ZK\�� ZKHWKHU� UHVWUDLQWV� ZHUH� XVHG�� ZKHWKHU� WKH� ODZ

HQIRUFHPHQW�RIILFHU�VKRZHG��WKUHDWHQHG�RU�XVHG�IRUFH��DQG�WKH�LQYHVWLJDWLYH

PHWKRGV�HPSOR\HG�WR�FRQILUP�RU�GLVSHO�VXVSLFLRQV���%XVFK������$��G�DW�����

7KH� IDFW� WKDW� D� SROLFH� LQYHVWLJDWLRQ� KDV� IRFXVHG� RQ� D� SDUWLFXODU� LQGLYLGXDO

GRHV�QRW�DXWRPDWLFDOO\�WULJJHU�³FXVWRG\�´�WKXV�UHTXLULQJ�0LUDQGD�ZDUQLQJV�

&RPPRQZHDOWK�Y��)HQWR������$��G�����������3D��6XSHU��������

���� 7KH� UHFRUG� UHIOHFWV� WKDW� WKH� VXSSUHVVLRQ� FRXUW� XWLOL]HG� WKH� IROORZLQJ

GHILQLWLRQ�RI�³FXVWRG\´�IRU�0LUDQGD�SXUSRVHV�

,Q�RUGHU� WR�EH� ³LQ�FXVWRG\>�@´�D�SHUVRQ�PXVW�EHOLHYH�WKDW� KH� LV
QRW�IUHH�WR�OHDYH��DQG�LQ�RUGHU�WR�EH�FRQVLGHUHG�³LQWHUURJDWLRQ>�@´
WKH�TXHVWLRQLQJ�E\� WKH�SROLFH�PXVW� EH� ³H[SHFWHG� WR�� FDOFXODWHG
WR�� RU� OLNHO\� WR� HYRNH� DGPLVVLRQ�´� � &RPPRQZHDOWK� Y�
%UDQWQHU������3D����������������$��G���������������������,Q
RUGHU� WR� DQVZHU� WKH� &RQVWLWXWLRQDO� TXHVWLRQV� WKDW� DUH� UDLVHG� LQ
WKLV�PRWLRQ��WKHUHIRUH��LW�LV�ILUVW�QHFHVVDU\�WR�GHWHUPLQH�ZKHWKHU
D�UHDVRQDEOH�SHUVRQ�LQ�0UV��0DQQLRQ¶V�VLWXDWLRQ�ZRXOG�KDYH�IHOW
IUHH� WR� OHDYH� DQG� ZKHWKHU� WKH� TXHVWLRQLQJ� RI� WKH� SROLFH
DPRXQWHG�WR�LQWHUURJDWLRQ�

$�SHUVRQ�LV�GHHPHG�LQ�FXVWRGLDO�LQWHUURJDWLRQ�LI�KH�LV�SODFHG�LQ�D
VLWXDWLRQ� LQ�ZKLFK�KH� UHDVRQDEO>\@� EHOLHYHV� WKDW� KLV� IUHHGRP�RI
DFWLRQ� LV� UHVWULFWHG� E\� WKH� LQWHUURJDWLRQ�� � &RPPRQZHDOWK� Y�
=RJE\��>����$��G������BBB��3D��6XSHU���������>D@FNQRZOHGJLQJ
WKDW� 3HQQV\OYDQLD¶V� VWDQGDUG� IRU� SROLFH� FRQGXFW� LV� PRUH
UHVWULFWLYH�WKDQ�WKDW�RI�WKH�)HGHUDO�&RQVWLWXWLRQ��

7ULDO�&RXUW�2SLQLRQ�����������UHLQVWDWHG�DQG�FRUUHFWHG����������DW���
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6LQFH� WKH� VXSSUHVVLRQ� FRXUW¶V� VWDQGDUG� LV� FRQVLVWHQW� ZLWK� WKH� ODZ� VHW� RXW

DERYH��WKH�VXSSUHVVLRQ�FRXUW�GLG�QRW�HUU�ZKHQ�LW�GHILQHG�FXVWRG\�DV�LW�GLG�IRU

SXUSRVHV�RI�GHWHUPLQLQJ�ZKHWKHU�0DQQLRQ¶V�LQFXOSDWRU\�VWDWHPHQWV�ZHUH�WKH

SURGXFW�RI�FXVWRGLDO�LQWHUURJDWLRQ�VR�DV�WR�UHTXLUH�0LUDQGD�ZDUQLQJV�

���� 7KH� &RPPRQZHDOWK� DUJXHV� WKDW� FXVWRG\� LV� WULJJHUHG� RQO\� ZKHQ� WKH

VXVSHFW� LV� VXEMHFW� WR� ³UHVWUDLQWV� FRPSDUDEOH� WR� WKRVH� DVVRFLDWHG� ZLWK� DQ

DUUHVW�´�$SSHOODQW¶V�%ULHI�DW���������DQG�VXSSRUWV�LWV�DUJXPHQW�E\�UHIHUHQFH

WR� FDVHV� LQYROYLQJ� WUDIILF� VWRSV��� $V� WKH� DERYH� GLVFXVVLRQ� UHIOHFWV�� SROLFH

����������������������������������

�� � 7KH� &RPPRQZHDOWK� UHOLHV� RQ� WKH� IROORZLQJ� FDVHV�� DOO� RI� ZKLFK� DUH� WUDIILF�VWRS
FDVHV�� � &RPPRQZHDOWK� Y�� *RQ]DOH]�� ���� 3D�� ����� ���� $��G� ��� ������
�GHIHQGDQW�PRWRULVW¶V�VWDWHPHQW�PDGH�LQ�UHVSRQVH�WR�SROLFH�TXHVWLRQLQJ�DW�DFFLGHQW
VFHQH�ZLWKRXW�0LUDQGD�ZDUQLQJV�KHOG�DGPLVVLEOH� LQ�SURVHFXWLRQ� IRU�GULYLQJ�XQGHU
WKH�LQIOXHQFH��WZR�FRXQWV�RI�LQYROXQWDU\�PDQVODXJKWHU��DQG�WZR�FRXQWV�RI�KRPLFLGH
E\� YHKLFOH� ZKLOH� GULYLQJ� XQGHU� WKH� LQIOXHQFH� EHFDXVH�� GHIHQGDQW� ZDV� QRW� XQGHU
DUUHVW��GHIHQGDQW¶V�IUHHGRP�ZDV�UHVWULFWHG�RQO\�WR�H[WHQW�RI�VWDWXWRU\�REOLJDWLRQ�WR
VWD\�DW�VFHQH�DQG�SURYLGH�UHTXLUHG�LQIRUPDWLRQ�DQG�GHIHQGDQW�IDLOHG�WR�GHPRQVWUDWH
WKDW� KH�ZDV� VXEMHFWHG� WR� UHVWUDLQWV� FRPSDUDEOH� WR� WKRVH� DVVRFLDWHG� ZLWK� DUUHVW��
&RPPRQZHDOWK� Y�� 3URFWRU�� ���� $��G� �� �3D�� 6XSHU�� ������ �GHIHQGDQW�PRWRULVW
GHWDLQHG� DW� DFFLGHQW� VFHQH� IRU� TXHVWLRQLQJ� ZDV� QRW� LQ� FXVWRG\� IRU� 0LUDQGD
SXUSRVHV�ZKHUH�� �PRWRULVW� UHPDLQHG�DW� VFHQH� IRU�RQO\� VKRUW� WLPH� SHULRG� WR� DOORZ
SROLFH�RIILFHU� WR� FRPSOHWH� LQYHVWLJDWLRQ��PRWRULVW�ZDV�QRW� LQIRUPHG� WKDW�GHWHQWLRQ
ZRXOG� QRW� EH� WHPSRUDU\�� VLQJOH� WURRSHU� TXHVWLRQHG� GHIHQGDQW�� ILHOG� VREULHW\� WHVW
FRQGXFWHG� LQ� SODLQ� YLHZ� RI� SDVVLQJ�PRWRULVWV� IDLOHG� WR� FRQVWLWXWH� FRHUFLYH� DFWLYLW\
HTXLYDOHQW� WR� VWDWLRQ� KRXVH� LQWHUURJDWLRQ�� PRWRULVW� KDG� GXW\� XQGHU� VWDWH� ODZ� WR
UHPDLQ� DW� DFFLGHQW� VFHQH� DQG� FRRSHUDWH� ZLWK� SROLFH� EHFDXVH� KLV� IUHHGRP� RI
PRYHPHQW�ZDV�QRW�LQKLELWHG�LQ�DQ\�VLJQLILFDQW�ZD\���&RPPRQZHDOWK�Y��/HLE�����
$��G� ���� �3D�� 6XSHU�� ������ �GHIHQGDQW�PRWRULVW¶V� VWDWHPHQWV� QRW� VXSSUHVVHG
EHFDXVH�QRQFRHUFLYH��WHPSRUDU\�GHWHQWLRQ�DVSHFWV�RI�RUGLQDU\�WUDIILF�VWRSV�DUH�QRW
FXVWRG\�IRU�0LUDQGD�SXUSRVHV�HYHQ�WKRXJK�VXFK�VWRSV�DUH�VHL]XUHV�ZLWKLQ�PHDQLQJ
RI� )RXUWK� $PHQGPHQW�� EHFDXVH� WKH\� DUH� W\SLFDOO\� EULHI�� DV� RSSRVHG� WR� SURORQJHG
VWDWLRQ�KRXVH�LQWHUURJDWLRQ��WKH\�FRPPRQO\�RFFXU�LQ�SXEOLF�YLHZ��DQ�DWPRVSKHUH�IDU
OHVV�SROLFH�GRPLQDWHG� WKDQ� WKDW� VXUURXQGLQJ� WKH�NLQGV�RI� LQWHUURJDWLRQ�DW� LVVXH� LQ
0LUDQGD� LWVHOI��DQG� WKHUHIRUH��GHWDLQHG�PRWRULVW¶V� IUHHGRP�RI�DFWLRQ�QRW� FXUWDLOHG
WR�D�GHJUHH�DVVRFLDWHG�ZLWK� IRUPDO�DUUHVW� �FLWLQJ�DQG�UHO\LQJ�RQ�3HQQV\OYDQLD�Y�
%UXGHU������8�6���������6�&W�����������/�(G��G��������������&RPPRQZHDOWK�Y�
6XOOLYDQ������$��G������3D��6XSHU���������GHIHQGDQW�PRWRULVW�QRW� LQ�FXVWRG\� IRU
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GHWHQWLRQV�LQ�3HQQV\OYDQLD�EHFRPH�FXVWRGLDO�ZKHQ��XQGHU�WKH�WRWDOLW\�RI�WKH

FLUFXPVWDQFHV�� WKH� FRQGLWLRQV� DQG�RU� GXUDWLRQ� RI� WKH� GHWHQWLRQ� EHFRPH� VR

FRHUFLYH� DV� WR� FRQVWLWXWH� WKH� IXQFWLRQDO� HTXLYDOHQW� RI� DUUHVW�� �6HH� %XVFK�

����$��G�DW�����DQG�(OOLV������$��G�DW��������7KXV��D�UHYLHZLQJ�FRXUW�LV�WR

FRQVLGHU�WKH�SDUWLFXODU� IDFWV�RI� HDFK� FDVH� LQ� RUGHU� WR� GHWHUPLQH�ZKHWKHU� D

GHWHQWLRQ�LV�FXVWRGLDO���:KLOH�ZH�DJUHH�WKDW�WKH�&RPPRQZHDOWK¶V�DUWLFXODWLRQ

RI�WKH�ODZ�LV�DFFXUDWH��ZH�GR�QRW��KRZHYHU��FRQFOXGH�WKDW�ZKDW� IDFWXDOO\�LV

GHHPHG�D�³UHVWUDLQW�FRPSDUDEOH�WR�WKRVH�DVVRFLDWHG�ZLWK�DQ�DUUHVW´�LQ�WUDIILF

VWRS�FDVHV�LV�DXWRPDWLFDOO\�DSSOLFDEOH�LQ�RWKHU�IDFWXDO�VHWWLQJV�

���� 7KH� XVXDO� WUDIILF� VWRS� FRQVWLWXWHV� DQ� LQYHVWLJDWLYH� UDWKHU� WKDQ� D

FXVWRGLDO� GHWHQWLRQ�� XQOHVV�� XQGHU� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV�� WKH

FRQGLWLRQV�DQG�GXUDWLRQ�RI�WKH�GHWHQWLRQ�EHFRPH�WKH�IXQFWLRQDO�HTXLYDOHQW�RI

DUUHVW�� � &RPPRQZHDOWK� Y�� +DXSW�� ���� $��G� ������ ����� �3D�� 6XSHU�

��������6LQFH�DQ�RUGLQDU\�WUDIILF�VWRS�LV�W\SLFDOO\�EULHI�LQ�GXUDWLRQ�DQG�RFFXUV

�������������������������������������������������������������������������������������������������������������

0LUDQGD�SXUSRVHV�ZKHQ� VXEMHFW� WR�DQ�RUGLQDU\� WUDIILF� VWRS�DQG�QRW�SODFHG�XQGHU
DUUHVW�� IRUFHG� WR� HQWHU� D� SROLFH� SDWURO� FDU�� VXEMHFWHG� WR� FRHUFLRQ�� RU� VXEMHFW� WR
SURORQJHG� TXHVWLRQLQJ��� &RPPRQZHDOWK� Y�� +DXSW�� ���� $��G� ����� �3D�� 6XSHU�
������ �WUDIILF� VWRS� FRQVWLWXWHG� LQYHVWLJDWLYH� GHWHQWLRQ�� DV� RSSRVHG� WR� FXVWRGLDO
GHWHQWLRQ�� DQG�� WKHUHIRUH�� 0LUDQGD� ZDUQLQJV� QRW� UHTXLUHG� EHFDXVH� EDVLV� IRU
GHWHQWLRQ� ZDV� WUDIILF� YLRODWLRQ�� VWRS� HQGXUHG� DSSUR[LPDWHO\� ��� WR� ��� PLQXWHV�
ORFDWLRQ�ZDV�SXEOLF�VWUHHW��GHIHQGDQW�PRWRULVW�QRW�WUDQVSRUWHG��QR�UHVWUDLQWV�XVHG�
DQG� SROLFH� RIILFHU� PDGH� QR� VKRZ�� WKUHDW�� RU� XVH� RI� IRUFH��� &RPPRQZHDOWK� Y�
7RDQRQH�� ���� $��G� ���� �3D�� 6XSHU�� ������ �GHIHQGDQW�PRWRULVW� QRW� HQWLWOHG� WR
0LUDQGD� ZDUQLQJV� SULRU� WR� TXHVWLRQLQJ� UHJDUGLQJ� HGXFDWLRQDO� EDFNJURXQG� DQG
UHTXHVW�WR�UHFLWH�DOSKDEHW�EHFDXVH�PRWRULVW�QRW�LQWHUURJDWHG�IRU�XQUHDVRQDEO\�ORQJ
SHULRG��IRUFHG�WR�HQWHU�SDWURO�FDU��RU�VXEMHFWHG�WR�DQ\�IRUP�RI�XQGXH�FRHUFLRQ��
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LQ� SXEOLF� YLHZ�� VXFK� D� VWRS� LV� QRW� FXVWRGLDO� IRU� 0LUDQGD� SXUSRVHV�

&RPPRQZHDOWK�Y��/HLE������$��G������3D��6XSHU��������

���� $OVR��D�PRWRULVW�KDV�FHUWDLQ�VWDWXWRU\�REOLJDWLRQV�WR�VWRS��WR�UHPDLQ�DW

WKH� VFHQH� RI� DQ� DFFLGHQW�� DQG� WR� SURYLGH� LQIRUPDWLRQ�� � $� PRWRULVW� KDV� D

VWDWXWRU\�GXW\�WR�EULQJ�KLV�YHKLFOH�WR�D�VWRS�ZKHQ�D�SROLFH�RIILFHU�VR�GLUHFWV�

���3D�&�6�$���������D����:KHQ�D�PRWRULVW�LV�LQYROYHG�LQ�DQ�DFFLGHQW��KH�KDV

D� VWDWXWRU\� GXW\� WR� LPPHGLDWHO\� VWRS�� UHPDLQ� DW� WKH� VFHQH�� DQG� SURYLGH

FHUWDLQ� LQIRUPDWLRQ�� � ���3D�&�6�$�� ������������ �7KXV�� D�PRWRULVW� LV�QRW� LQ

FXVWRG\�IRU�0LUDQGD�SXUSRVHV�ZKHQ�KLV�IUHHGRP�LV�UHVWULFWHG�WR�WKH�H[WHQW

RI� KLV� VWDWXWRU\� REOLJDWLRQ� WR� UHPDLQ� DW� WKH� VFHQH� DQG� SURYLGH� UHTXLUHG

LQIRUPDWLRQ�� 6HH� &RPPRQZHDOWK� Y�� *RQ]DOHV�� ���� 3D�� ����� ����� ���

$��G���������������

���� $Q� RUGLQDU\� WUDIILF� VWRS� EHFRPHV� ³FXVWRGLDO´� ZKHQ� WKH� VWRS� LQYROYHV

FRHUFLYH� FRQGLWLRQV�� LQFOXGLQJ�� EXW�QRW� OLPLWHG� WR�� WKH� VXVSHFW� EHLQJ� IRUFHG

LQWR� D� SDWURO� FDU� DQG� WUDQVSRUWHG� IURP� WKH� VFHQH� RU� EHLQJ� SK\VLFDOO\

UHVWUDLQHG���6HH�LQIUD��Q������6XFK�FRHUFLYH�FRQGLWLRQV�FRQVWLWXWH�³UHVWUDLQWV

FRPSDUDEOH� WR� DUUHVW´� VR� DV� WR� WUDQVIRUP� WKH� LQYHVWLJDWLYH� QDWXUH� RI� DQ

RUGLQDU\�WUDIILF�VWRS�LQWR�FXVWRGLDO�LQWHUURJDWLRQ���7KXV��ZKHUH�D�PRWRULVW�KDV

VWDWXWRU\� REOLJDWLRQV� WKDW� QHFHVVDULO\� UHVWULFW� KLV� IUHHGRP� RI� DFWLRQ� RU

PRYHPHQW�� UHOLDQFH� RQ� WUDIILF� VWRS� FDVHV� LV� DSSURSULDWH� WR� GHWHUPLQH�ZKDW

FRHUFLYH� FRQGLWLRQV� DUH� QHFHVVDU\� WR� WUDQVIRUP� WKLV� W\SH� RI� LQYHVWLJDWLYH

GHWHQWLRQ� LQWR� FXVWRGLDO� LQWHUURJDWLRQ�� � +RZHYHU�� ZKHUH� QR� VXFK� VWDWXWRU\
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REOLJDWLRQV� H[LVW�� UHOLDQFH� RQ� FDVHV� LQYROYLQJ� EULHI� DQG� SXEOLF� VWRSV� DQG

VWDWXWRU\� REOLJDWLRQV� LV� QRW� KHOSIXO�� � ,Q� FRQFOXVLRQ��ZKHWKHU� D� SHUVRQ� LV� LQ

FXVWRG\� IRU�0LUDQGD�SXUSRVHV�PXVW�EH� HYDOXDWHG�RQ�D� FDVH�E\�FDVH�EDVLV

ZLWK�GXH�UHJDUG�WR�WKH�SDUWLFXODU�IDFWV�LQYROYHG�

���� 7KH� &RPPRQZHDOWK� QH[W� DUJXHV� WKDW� HYHQ� LI� WKH� VXSSUHVVLRQ� FRXUW

FRUUHFWO\� DUWLFXODWHG� WKH� GHILQLWLRQ� RI� FXVWRG\�� WKH� OHJDO� FRQFOXVLRQV� GUDZQ

IURP� WKH� IDFWV�ZHUH� LQFRUUHFW� EHFDXVH�0DQQLRQ¶V� VWDWHPHQWV� ZHUH� QRW� WKH

SURGXFW�RI�FXVWRGLDO�LQWHUURJDWLRQ���)ROORZLQJ�D�UHYLHZ�RI�WKH�UHFRUG��ZH�ILQG

PHULW�WR�WKH�&RPPRQZHDOWK¶V�DUJXPHQWV�

���� $V�QRWHG�DERYH��ZKLOH�ZH�DUH�ERXQG�E\�WKH�VXSSUHVVLRQ�FRXUW¶V�IDFWXDO

ILQGLQJV� ZKLFK� DUH� VXSSRUWHG� E\� WKH� HYLGHQFH�� ZH� PD\� UHYHUVH� WKH

VXSSUHVVLRQ� FRXUW� ZKHQ� LW� GUDZV� HUURQHRXV� OHJDO� FRQFOXVLRQV� IURP� WKRVH

IDFWXDO� ILQGLQJV�� �:LOOLDPV�� ����3D�� DW� ����������$��G�DW� ����� �+HUH�� WKH

VXSSUHVVLRQ� UHFRUG� FOHDUO\� UHIOHFWV� WKDW� FXVWRGLDO� LQWHUURJDWLRQ� KDG� QRW

RFFXUUHG�ZKHQ�0DQQLRQ�PDGH�KHU�VWDWHPHQWV���7KH�UHFRUG�UHYHDOV�WKDW�SULRU

WR� WKH� -XQH� ���� ����� PHHWLQJ�� 7URRSHU� 0LOOLJDQ� REWDLQHG� 0DQQLRQ¶V

SHUPLVVLRQ�EHIRUH�VSHDNLQJ�ZLWK�KHU���$W�WKLV�WLPH��0DQQLRQ�QRW�RQO\�DJUHHG

WR�PHHW� ZLWK� WKH� WURRSHUV� LQ� KHU� KRPH�� EXW� VKH� DOVR� FKRVH� WKDW� ORFDWLRQ�

2QFH�WKH�WURRSHUV�DUULYHG��WKH\�LQIRUPHG�0DQQLRQ�WKDW�VKH�ZDV�QRW�UHTXLUHG

WR�VSHDN�ZLWK�WKHP��FRXOG�UHIXVH�WR�VSHDN�DW�DQ\WLPH��DQG�FRXOG�DVN�WKHP�WR

OHDYH�DW�DQ\�WLPH���0DQQLRQ�QHYHUWKHOHVV�LQYLWHG�WKH�WURRSHUV�LQWR�KHU�KRPH

DQG�YROXQWDULO\�VXEPLWWHG�KHUVHOI�WR�TXHVWLRQLQJ�
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���� 'XULQJ� WKH�PHHWLQJ��0DQQLRQ� RIIHUHG� WKH� WURRSHUV� WHD� RU� FRIIHH� DQG

PRYHG�DERXW�IUHHO\�DV�VKH�VPRNHG�FLJDUHWWHV���:KHQ�WKH�WHOHSKRQH�UDQJ�DQG

LQWHUUXSWHG�WKH�PHHWLQJ��0DQQLRQ�DVNHG�SHUPLVVLRQ�WR�DQVZHU���$W�WKLV�WLPH�

7URRSHU�6DXHUV� LQIRUPHG�0DQQLRQ�WKDW�VKH�ZDV�IUHH� WR�GR�DV� VKH�SOHDVHG�

0DQQLRQ� WKHQ� HQJDJHG� LQ� D� WHOHSKRQH� FRQYHUVDWLRQ� IRU� DSSUR[LPDWHO\� ILYH

PLQXWHV���$W�DOO�WLPHV��0DQQLRQ�ZDV�IUHH�WR�PRYH�DERXW�KHU�KRPH��IUHH�WR�GR

ZKDW�VKH�ZDQWHG��LQFOXGLQJ�WDNLQJ�D�WHOHSKRQH�FDOO��IUHH�RI�DQ\�W\SH�RI�SROLFH

UHVWUDLQW�DQG�IUHH�RI�WKH�IHDU�RI�LPPLQHQW�DUUHVW���$W�QR�WLPH�GLG�WKH�WURRSHUV

VHDUFK�0DQQLRQ��UHPRYH�KHU�IURP�KHU�KRPH��RU�XVH�DQ\�W\SH�RI�UHVWUDLQWV�

$GGLWLRQDOO\��WKH�WURRSHUV�PDGH�QR�VKRZ��WKUHDW��RU�XVH�RI�IRUFH���0RUHRYHU�

0DQQLRQ�KHUVHOI�KDG�VWDWHG�WKDW�VKH�YLHZHG�7URRSHUV�0LOOLJDQ�DQG�6DXHUV�DV

QHXWUDO� DQG� VKH� EHOLHYHG� WKH\� FRXOG� KHOS� KHU� H[SODLQ� WKH� VLWXDWLRQ� WR� WKH

)OD[HQEXUJV�

���� ,W�ZDV�QRW�XQWLO�0DQQLRQ�VWDWHG�WKDW�VKH�SDLG� )UHQFK�&UHHN¶V� HOHFWULF

DQG�SRVWDJH�ELOOV�LQ�FDVK�WKDW�ERWK�WURRSHUV�GRXEWHG�KHU�FUHGLELOLW\���$W�WKLV

SRLQW��7URRSHU�6DXHUV�WROG�0DQQLRQ�WKDW��KH�EHOLHYHG�VKH�ZDV�O\LQJ��WKLQJV

ZHUH�QRW� ORRNLQJ�JRRG� IRU�KHU��DQG�VKH�ZDV�JRLQJ�WR� EH� DUUHVWHG�DW� VRPH

SRLQW�LQ�WLPH���+H�WKHQ�VWRRG�XS�DQG�ZDONHG�EHVLGH�0DQQLRQ���:KLOH�VWDQGLQJ

DORQJVLGH�0DQQLRQ��DQG�LPPHGLDWHO\�SULRU�WR�KHU�FRQIHVVLRQ��7URRSHU�6DXHUV

VDLG�LQ�D�ORZ�YRLFH�WKDW�KH�GLG�QRW�EHOLHYH�)UHQFK�&UHHN�ZRXOG�SD\�LWV�HOHFWULF

ELOOV�LQ�FDVK�� WKDW�KH�EHOLHYHG�0DQQLRQ�ZDV� O\LQJ��DQG� WKDW�KH� WKRXJKW�VKH

WRRN�WKH�PRQH\�WR�KHOS�KHU�FKLOGUHQ���(YHQ�LI�WKH�SROLFH�LQYHVWLJDWLRQ�GLG�DW
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WKDW� SRLQW� IRFXV� RQ�0DQQLRQ�� FXVWRGLDO� LQWHUURJDWLRQ�ZDV� QRW� DXWRPDWLFDOO\

WULJJHUHG���(OOLV������$��G�DW��������0RUHRYHU��WKH�IDFW�WKDW�7URRSHU�6DXHUV

VSRNH�LQ�D�ORZ�YRLFH��LQ�DQG�RI�LWVHOI��IDLOV�WR�HYLGHQFH�DQ\�WKUHDW�RI�IRUFH�RU

FRHUFLRQ�� �5DWKHU�� WKH�XQFRQWUDGLFWHG�WHVWLPRQ\�RI� WKH�WURRSHUV�HVWDEOLVKHV

WKDW�0DQQLRQ¶V�VWDWHPHQWV�ZHUH�JUDWXLWRXV���,Q�DGGLWLRQ��WKH�UHFRUG�UHIOHFWV

QR�WHVWLPRQ\�WKDW�0DQQLRQ�LQGLFDWHG�VKH�IHOW�LQWLPLGDWHG�E\�WKH�WURRSHUV�RU

WKDW�KHU�IUHHGRP�ZDV�UHVWULFWHG�

���� 8QGHU� WKH� WRWDOLW\� RI� WKHVH� FLUFXPVWDQFHV�� 0DQQLRQ¶V� FRQGXFW� ZDV

FRQVLVWHQW� ZLWK� D� ZLOOLQJ� DQG� FRRSHUDWLYH� ZLWQHVV�� � 7KH� UHFRUG� GRHV� QRW

VXSSRUW�WKH�VXSSUHVVLRQ�FRXUW¶V� FRQFOXVLRQV� WKDW�0DQQLRQ�ZDV�XQGHU�DUUHVW

RU�VXEMHFW� WR�FRHUFLRQ�IURP�ZKLFK�VKH�FRXOG� UHDVRQDEO\�EHOLHYH�VKH�ZDV� LQ

FXVWRG\��� � 7KHUHIRUH�� ZH� KROG� WKDW� 0DQQLRQ¶V� VWDWHPHQWV� ZHUH� QRW� WKH

SURGXFW� RI� FXVWRGLDO� LQWHUURJDWLRQ��0LUDQGD� ULJKWV� GLG�QRW� DWWDFK�� DQG� KHU

VWDWHPHQWV�VKRXOG�QRW�KDYH�EHHQ�VXSSUHVVHG�

���� 7KH�GLVVHQW�DVVHUWV�WKDW�ZH�IDLOHG�WR�HYDOXDWH�LPSRUWDQW�IDFWRUV�UHOLHG

RQ� E\� WKH� VXSSUHVVLRQ� FRXUW�� � 7R� WKH� FRQWUDU\�� ZH� ZHUH� TXLWH� FDUHIXO� WR

����������������������������������

�� �:H�FRQWUDVW� WKH� LQVWDQW� IDFWV� IURP�WKRVH� LQ�&RPPRQZHDOWK� Y�� =RJE\������$��G����
�3D��6XSHU��������ZKHUHLQ�ZH�DIILUPHG�WKH�VXSSUHVVLRQ�FRXUW¶V� RUGHU� JUDQWLQJ� GHIHQGDQW�
DSSHOOHH¶V�PRWLRQ� WR� VXSSUHVV� RUDO� VWDWHPHQWV� DQG� SK\VLFDO� HYLGHQFH�� �8QOLNH� WKH� LQVWDQW
FDVH�� LQ�=RJE\�� ZH�KHOG� WKDW� GHIHQGDQW�DSSHOOHH� ZDV� LQ� FXVWRGLDO� GHWHQWLRQ� ZKHQ� D� ODZ
HQIRUFHPHQW�RIILFHU�HQWHUHG�KLV�EHGURRP��DURXVHG�KLP�IURP�D�VRXQG�VOHHS��DQG�³DGYLVHG´�RU
UHTXHVWHG�KLP�WR�FRPH�GRZQVWDLUV�WR�DQVZHU�VRPH�TXHVWLRQV�ZLWKRXW�LQIRUPLQJ�KLP�WKDW�KH
FRXOG�GHFOLQH�WKH�UHTXHVW�� �8QGHU� WKH� WRWDOLW\�RI� WKHVH�FLUFXPVWDQFHV��ZH�KHOG� WKDW� LW�ZDV
KLJKO\� XQOLNHO\� WKDW� GHIHQGDQW�DSSHOOHH� EHOLHYHG�� RU� WKDW� DQ\RQH� VLPLODUO\� VLWXDWHG� ZRXOG
EHOLHYH��WKDW�KH�FRXOG�VLPSO\�WXUQ�RYHU�DQG�JR�EDFN�WR�VOHHS���7KHUHIRUH��ZH�KHOG�WKDW�WKH
LQFULPLQDWLQJ�VWDWHPHQWV�KH�WKHUHDIWHU�PDGH�WR�WKH�RIILFHU�ZLWKRXW�WKH�EHQHILW�RI�0LUDQGD
ZDUQLQJV�ZHUH�SURSHUO\�VXSSUHVVHG�
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HYDOXDWH�ZKHWKHU�WKH�FRXUW¶V� ILQGLQJV�ZHUH�VXSSRUWHG�E\�WKH� UHFRUG�� �$OVR�

WKH� GLVVHQW� REVHUYHV� WKDW� WKH� WULDO� FRXUW� KDG� WKH� EHQHILW� RI� KHDULQJ� WKH

WHVWLPRQ\� RI� WKH� VXSSUHVVLRQ� ZLWQHVVHV� ILUVWKDQG� DQG� RI� REVHUYLQJ� WKHLU

GHPHDQRU���<HW��ZH�SRLQW�RXW�WKDW�WKH�RQO\�VXSSUHVVLRQ�ZLWQHVVHV�ZHUH�WKH

WZR� SROLFH� RIILFHUV�� QHLWKHU� RI� ZKRP� WHVWLILHG� WKDW� WKHLU� YRLFHV� ZHUH

PHQDFLQJ��RU� WKDW�0DQQLRQ�GLG�QRW� IHHO� FRPIRUWDEOH� HQRXJK� WR� DQVZHU�KHU

SKRQH�RU�WR�DVN�WKHP�WR�OHDYH���2XU�UHFRUG�UHYLHZ�UHYHDOHG�WKDW�WKH�OHDUQHG

FRXUW¶V� FRQFOXVLRQV� ZHUH� QRW� VXSSRUWHG� E\� WKH� UHFRUG�� GHVSLWH� WKH

RSSRUWXQLW\� WR� REVHUYH� WKH� GHPHDQRU� RI� WKH� SROLFH� RIILFHU� ZLWQHVVHV�� � :H

XQGHUVWDQG�WKDW�0DQQLRQ�ZDV�LQ�KHU�VL[WLHV�DQG�WKH�HYHQWV�WRRN�SODFH�LQ�KHU

KRPH� DQG� ZH� DOVR� DUH� VHQVLWLYH� WR� WKH� ZD\� ZH� PLJKW� IHHO� VKRXOG� WKHVH

HYHQWV�RFFXU�WR�XV�LQ�RXU�RZQ�KRPHV���1HYHUWKHOHVV��VLQFH�RXU�UHYLHZ�RI�WKH

UHFRUG�LQGLFDWHV�WKDW�VRPH�RI�WKH�VXSSUHVVLRQ�FRXUW¶V�ILQGLQJV�ODFNHG�UHFRUG

VXSSRUW��ZH�DUH�QRW�DEOH�WR� UHDFK�WKH�GLVVHQW¶V� ³LQH[RUDEOH�FRQFOXVLRQ� WKDW

0DQQLRQ�GLG�QRW�IHHO�IUHH�WR�DVN�WKH�RIILFHUV�WR�OHDYH�´

���� 2UGHU� UHYHUVHG� DQG� FDVH� UHPDQGHG� IRU� D� WULDO�� � -XULVGLFWLRQ

UHOLQTXLVKHG�

���� -XGJH� 6FKLOOHU� ILOHV� D� GLVVHQWLQJ� RSLQLRQ� LQ� ZKLFK� 3UHVLGHQW� -XGJH

0F(ZHQ��-XGJH�&DYDQDXJK��DQG�-XGJH�'HO�6ROH�MRLQ�
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$SSHOOHH � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHU�(QWHUHG�2FWREHU��������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�&KHVWHU�&RXQW\�

&ULPLQDO�'LYLVLRQ��DW�1R���������

%()25(���0F(:(1��3�-���&$9$1$8*+��'(/�62/(��.(//<��($.,1��-2<&(�
67(9(16��6&+,//(5�DQG�/$//<�*5((1��--�

',66(17,1*�23,1,21�%<�6&+,//(5��-�� )LOHG�)HEUXDU\��������

��� ,�DJUHH�ZLWK�WKH�PDMRULW\¶V�DQDO\VLV�RI�WKH�OHJDO�VWDQGDUG�WR�EH�DSSOLHG

LQ� FXVWRGLDO� LQWHUURJDWLRQV�� KRZHYHU�� ,� PXVW� UHVSHFWIXOO\� GLVVHQW� IURP� WKH

PDMRULW\¶V�DSSOLFDWLRQ�RI�WKDW�VWDQGDUG�LQ�WKH�LQVWDQW�FDVH�

��� 7KH�LVVXH�KHUH�LV�QRW�WKH�OHJLWLPDF\�RI�WKH�WURRSHUV¶�VXVSLFLRQV�DW�WKH

WLPH�WKH�TXHVWLRQLQJ�ZDV�FRQGXFWHG��EXW� UDWKHU�ZKHWKHU�WKH� WURRSHUV�XVHG

FRHUFLYH�WDFWLFV�WR�REWDLQ�$SSHOOHH¶V�VHOI�LQFULPLQDWLQJ�VWDWHPHQWV���%DVHG�RQ

WKH� IDFWV� RI� WKLV� FDVH�� ,� FRQFOXGH� WKDW� DQ� LQGLYLGXDO� LQ� 0DQQLRQ¶V� VLWXDWLRQ
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ZRXOG� KDYH� IHOW� WKDW� KHU� IUHHGRP�ZDV� VLJQLILFDQWO\� FXUWDLOHG�� DQG� WKDW� WKH

FRQGLWLRQV�RI�WKH�LQWHUURJDWLRQ�VXVWDLQHG�IRU�PRUH�WKDQ�WZR�KRXUV�PDGH�KHU

D� YLUWXDO� SULVRQHU� LQ�KHU� RZQ� KRPH�� � %HFDXVH� ,� EHOLHYH� WKDW� WKH� WURRSHUV¶

WDFWLFV� GLG� QRW� FRPSRUW� ZLWK� 0LUDQGD� UHTXLUHPHQWV�� DQG� WKDW� WKH

VXSSUHVVLRQ� FRXUW¶V� ILQGLQJV� RI� IDFW� DQG� LQIHUHQFHV� GUDZQ� WKHUHIURP� DUH

UHDVRQDEOH�EDVHG�RQ�WKH�UHFRUG��,�PXVW�UHVSHFWIXOO\�GLVVHQW�

��� 7KH�SURFHGXUDO�VDIHJXDUGV�RI�WKH�)LIWK�$PHQGPHQW�DQG�RQH¶V�SULYLOHJH

DJDLQVW�VHOI�LQFULPLQDWLRQ�KDYH�ORQJ�EHHQ�UHFRJQL]HG�LQ�RXU�IHGHUDO�DQG�VWDWH

FRXUWV� DV� WKH� ³KDOOPDUN� RI� RXU� GHPRFUDF\´� DQG� WKH� ³HVVHQWLDO�PDLQVWD\� RI

RXU�DGYHUVDU\�V\VWHP´���0LUDQGD�Y��$UL]RQD������8�6���������������6��&W�

�������������������FLWDWLRQV�RPLWWHG���'HVSLWH�WKH�DSSDUHQWO\�KDUVK�UHPHG\

RI� H[FOXGLQJ� HYLGHQFH�� WKH� FRXUWV� KDYH� FRQVLVWHQWO\� UHFRJQL]HG� WKDW� ³DQ

DFFXVHG�PXVW�QRW�EH�FRPSHOOHG�WR�LQFULPLQDWH�KLPVHOI�´��&RPPRQZHDOWK�Y�

=LHJOHU�� ���� 3D�� ����� ����� ���� $��G� ���� ��� �������� � ,QGHHG�� ³WKH

>0LUDQGD@� ZDUQLQJV� ZHUH� LQVWLWXWLRQHG� WR� SURWHFW� DQ� DFFXVHG� IURP� JLYLQJ

VWDWHPHQWV� DV� D� UHVXOW� RI� KDYLQJ� KLV� ZLOO� RYHUERUQH� E\� FRHUFLYH� SROLFH

WDFWLFV�´��,G��

����������������������������������

�� � $V� -XVWLFH� 2OLYHU� :HQGHOO� +ROPHV�� -U�� RSLQHG� LQ� 2OPVWHDG� Y�� 8QLWHG

6WDWHV������8�6�������������������'LVVHQW���³�������LW�LV�D�OHVV�HYLO�WKDW�VRPH

FULPLQDOV� VKRXOG�HVFDSH�� WKDQ� WKDW� WKH�JRYHUQPHQW� VKRXOG�SOD\� DQ� LJQREOH

SDUW�´
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��� 7R� WKDW� H[WHQW�� WKH� SURVHFXWLRQ� LV� SURKLELWHG� IURP� XVLQJ� LQFXOSDWRU\

VWDWHPHQWV�WKDW�DUH�GHULYHG�IURP�D�³FXVWRGLDO�LQWHUURJDWLRQ´�XQOHVV�0LUDQGD

ZDUQLQJV�DUH�DGPLQLVWHUHG���0RUHRYHU��RXU�FRXUWV�KDYH�FRQVLVWHQWO\�DSSOLHG

DQ� REMHFWLYH� WHVW� LQ� ZKLFK� WKH� FRXUW� PXVW� FRQVLGHU� WKH� QDWXUH� RI� WKH

HQFRXQWHU� DQG� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV� WR� GHWHUPLQH� ZKHWKHU� DQ

LQGLYLGXDO�ZRXOG�UHDVRQDEO\�EHOLHYH�WKDW�KHU�IUHHGRP�RI�DFWLRQ�ZDV�UHVWULFWHG

E\� WKH� LQWHUURJDWLRQ�� WKXV� WULJJHULQJ�0LUDQGD�ZDUQLQJV�� �&RPPRQZHDOWK

Y�� *Z\QQ�� ����� 3D�� /H[LV� ������ DW� 
�� �3D�� 1RY�� ���� ������ �HPSKDVLV

DGGHG��

��� $V� WKH� IDFWV� RI� WKLV� FDVH� DUH� QRW� LQ� GLVSXWH�� RXU� VROH� LQTXLU\� LV� WR

GHWHUPLQH�ZKHWKHU�WKH�OHJDO�LQIHUHQFHV�GUDZQ�E\�WKH�VXSSUHVVLRQ�FRXUW�DUH

UHDVRQDEOH�� � &RPPRQZHDOWK� Y�� *RPPHU�� ���� $��G� ������ ����� �3D�

6XSHU���������DSSHDO�GHQLHG������3D�����������$��G��������������FLWDWLRQ

RPLWWHG����7KH�VXSSUHVVLRQ�FRXUW�GUHZ�WKH�IROORZLQJ�OHJDO�LQIHUHQFHV�IURP�WKH

HYLGHQFH�SUHVHQWHG�DW�WKH�VXSSUHVVLRQ�KHDULQJ�

,Q�WKH�FDVH�VXE�MXGLFH��DOWKRXJK�0UV��0DQQLRQ�ZDV�LQ�KHU
RZQ� KRPH� DQG� WKH� GHWHFWLYHV� KDG� WROG� KHU� VRPH� WZR
KRXUV� SULRU� WKDW� VKH� ZDV� IUHH� WR� QRW� DQVZHU� WKHLU
TXHVWLRQV��WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�RI�KDYLQJ�WZR
SROLFH�RIILFHUV�LQ�KHU�KRPH�TXHVWLRQLQJ�KHU�IRU�WKH�VHFRQG
WLPH�IRU�RYHU�WZR�KRXUV�DQG�FKDQJLQJ�WKHLU�WRQH�ZLWK�KHU
IURP� FRQYHUVDWLRQDO� WR� DFFXVDWRULDO� ZKLOH� VWDQGLQJ
PHQDFLQJO\� FORVH� WR� KHU�� ZRXOG� KDYH� OHG� D� UHDVRQDEOH
SHUVRQ�� HVSHFLDOO\� D�ZRPDQ� ��� \HDUV� RI� DJH�� WR� EHOLHYH
WKDW�VKH�ZDV�LQ�FXVWRG\�� �7KH�IDFW�WKDW�VKH�IHOW�WKDW�VKH

�������������������������������������������������������������������������������������������������������������
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KDG� WR� DVN� SHUPLVVLRQ� WR� DQVZHU� KHU� SKRQH� VKRZV� WKDW
HYHQ� EHIRUH� WKH� SROLFH� EHFDPH� DFFXVDWRULDO� VKH� GLG� QRW
IHHO�IUHH���,Q�DGGLWLRQ��EHIRUH�FRQIHVVLQJ�WR�KHU�FULPH��VKH
ZDV�FU\LQJ��DQG�DIWHU� FRQIHVVLQJ�VKH�DVNHG� LI� VKH�ZRXOG
EH�³GUDJJHG�RXW´�WKDW�GD\�

�� �� �� ZH� EHOLHYH� WKDW� 7SU�� 6DXHUV¶� DFFXVDWLRQ� WKDW� 0UV�
0DQQLRQ�ZDV�O\LQJ�DQG�ZRXOG�EH�DUUHVWHG��IROORZHG�E\�KLV
LPPHGLDWHO\� ULVLQJ� IURP� KLV� FKDLU� WR� VWDQG� FORVH� EHVLGH
KHU�DQG�UHSHDW�LQ�D�ORZ�YRLFH�WKDW�KH�EHOLHYHG�VKH�GLG�LW�
DGGLQJ�WKDW�VKH�SUREDEO\�GLG�LW�IRU�KHU�FKLOGUHQ��DPRXQWHG
WR�WKH�FODVVLF�FRHUFLRQ�DQG�HURVLRQ�RI�DQ�LQGHSHQGHQW�ZLOO
WR� QRW� LQFULPLQDWH� RQHVHOI� XSRQ�ZKLFK�0LUDQGD�ZDUQLQJV
ZHUH�IRXQGHG�

7ULDO� &RXUW� 2SLQLRQ�� ��������� UHLQVWDWHG� DQG� FRUUHFWHG� ��������� DW� ����

%DVHG�RQ�D�WKRURXJK�DQG�LQGHSHQGHQW�UHYLHZ�RI�WKH�UHFRUG��,�DJUHH�ZLWK�WKH

VXSSUHVVLRQ� FRXUW¶V� FRQFOXVLRQ� WKDW� WKH� SROLFH� FRQGXFW� ZDV� FDUHIXOO\

FDOFXODWHG�WR�HOLFLW�DQ�DGPLVVLRQ�DQG�WKDW�D�UHDVRQDEOH�SHUVRQ�LQ�0DQQLRQ¶V

VLWXDWLRQ�ZRXOG�QRW�KDYH�IHOW�IUHH�WR�OHDYH�RU�WR�DVN�WKH�WURRSHUV�WR�OHDYH���,

ZRXOG�WKHUHIRUH�ILQG�WKDW�WKH�VXSSUHVVLRQ�FRXUW¶V�LQIHUHQFHV�GUDZQ�IURP�WKH

HYLGHQFH�DUH�OHJLWLPDWH�DQG�UHDVRQDEOH�

��� 7KH�PDMRULW\�DFNQRZOHGJHV�WKDW�WKH�VXSSUHVVLRQ�FRXUW�XVHG�WKH�FRUUHFW

WHVW� LQ� GHWHUPLQLQJ� ZKHWKHU� 0DQQLRQ¶V� VWDWHPHQWV� ZHUH� WKH� SURGXFW� RI

FXVWRGLDO� LQWHUURJDWLRQ� VR� DV� WR� UHTXLUH� 0LUDQGD� ZDUQLQJV�� � 6HH

&RPPRQZHDOWK�Y��*Z\QQ��VXSUD�� �+RZHYHU�� WKH�PDMRULW\� IDLOV� WR� DSSO\

WKH�³WRWDOLW\�RI�WKH�FLUFXPVWDQFHV´�WHVW�WR�WKH�IDFWV�RI�WKH�FDVH���,QVWHDG��WKH

PDMRULW\� VLQJOHV� RXW� FHUWDLQ� RI� WKH� VXSSUHVVLRQ� FRXUW¶V� IDFWXDO� ILQGLQJV� DQG
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GLVFRXQWV�RWKHUV����6SHFLILFDOO\��WKH�PDMRULW\�VWDWHV�WKDW��HYHQ�DVVXPLQJ�WKH

SROLFH�LQYHVWLJDWLRQ�GLG�IRFXV�RQ�$SSHOOHH��D�³FXVWRGLDO�LQWHUURJDWLRQ�ZDV�QRW

DXWRPDWLFDOO\� WULJJHUHG�´� �HPSKDVLV� DGGHG��� � 7KH� PDMRULW\� IXUWKHU

PDLQWDLQV�� ³WKH� IDFW� WKDW� 7URRSHU� 6DXHUV� VSRNH� LQ� D� ORZ� YRLFH�� LQ� DQG� RI

LWVHOI��IDLOV�WR�HYLGHQFH�DQ\�WKUHDW�RI�IRUFH�RU�FRHUFLRQ�´���HPSKDVLV�DGGHG��

��� :KLOH� LW� LV� WUXH� WKDW� QHLWKHU� RI� WKHVH� IDFWRUV�� YLHZHG� DORQH�� WULJJHUV

0LUDQGD�ZDUQLQJV�SHU�VH��&RPPRQZHDOWK�Y��(OOLV������$��G�����������

�3D��6XSHU���������DSSHDO�GHQLHG������3D�����������$��G�������������VXFK

IDFWRUV� DUH� H[WUHPHO\� UHOHYDQW� LQ� GHWHUPLQLQJ� ZKHWKHU� D� FXVWRGLDO

LQWHUURJDWLRQ� WRRN� SODFH� EDVHG� RQ� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV�� � 6HH

&RPPRQZHDOWK�Y��%XVFK������$��G����������3D��6XSHU��������� �<HW��WKH

PDMRULW\� IDLOV� WR� HYDOXDWH� WKHVH� LPSRUWDQW� IDFWRUV� WRJHWKHU� DQG� DORQJ� ZLWK

WKH�PDQ\�RWKHU� IDFWRUV� IRXQG�DQG� UHOLHG� XSRQ� E\� WKH� WULDO� FRXUW�� LQFOXGLQJ

0DQQLRQ¶V�DJH��WKH�DFFXVDWRULDO�WRQH�DQG�PHQDFLQJ�FRQGXFW�RI�WKH�WURRSHUV�

WKH�GXUDWLRQ� RI� WKH� VHFRQG� LQWHUURJDWLRQ�� WKH� WURRSHU¶V� VWDWHPHQW� WKDW� VKH

ZDV�O\LQJ�DQG�WKDW�VKH�ZRXOG�EH�DUUHVWHG��DQG�WKH�IDFW�WKDW�VKH�GLG�QRW�IHHO

FRPIRUWDEOH� HQRXJK� LQ� KHU� RZQ� KRPH� WR� DQVZHU� WKH� SKRQH� RU� WR� DVN� WKH

WURRSHUV�WR� OHDYH���+DG�WKH�PDMRULW\�DVVHVVHG� WKHVH�IDFWRUV�DORQJ�ZLWK� WKH

RWKHUV� LQ�WKHLU�WRWDOLW\��WKH\�ZRXOG�KDYH�FRPH�WR�WKH�LQH[RUDEOH�FRQFOXVLRQ�

DV� GLG� WKH� VXSSUHVVLRQ� FRXUW�� WKDW� 0DQQLRQ� GLG� QRW� IHHO� IUHH� WR� DVN� WKH

����������������������������������

�� � ,Q� H[SODLQLQJ� WKH� UDWLRQDOH� EHKLQG�0LUDQGD� UHTXLUHPHQWV�� &KLHI� -XVWLFH� (DUO� :DUUHQ
VWDWHG��³LW�>LV@�QHFHVVDU\�WR�LQVXUH�WKDW�ZKDW�ZDV�SURFODLPHG� LQ�WKH�&RQVWLWXWLRQ�KD>V@�QRW
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RIILFHUV�WR�OHDYH����7KXV��WKH�PDMRULW\¶V�FRQFOXVLRQ�WKDW�$SSHOOHH�ZDV�QRW�LQ

FXVWRG\�ZKHQ� VKH�PDGH� LQFXOSDWRU\� VWDWHPHQWV� WR� SROLFH� LV� HUURQHRXV� DQG

LQFRQVLVWHQW�ZLWK� WKH� ³WRWDOLW\� RI� WKH� FLUFXPVWDQFHV´� WHVW� DV� HQXQFLDWHG� LQ

FDVH�ODZ�DQG�ERUQH�RXW�IURP�WKH�IDFWV�LQ�WKH�FDVH�VXE�MXGLFH�

��� )XUWKHU�� WKH� OHDUQHG� DQG� H[SHULHQFHG� VXSSUHVVLRQ� FRXUW� KDG� WKH

EHQHILW� RI� KHDULQJ� WKH� WHVWLPRQ\� ILUVWKDQG� DQG� REVHUYLQJ� WKH� GHPHDQRU� RI

WKH�ZLWQHVVHV���$FFRUGLQJO\��WKH�VXSSUHVVLRQ�FRXUW�ZDV�LQ�WKH�EHVW�SRVLWLRQ�WR

GHWHUPLQH�ZKHWKHU� D� UHDVRQDEOH� SHUVRQ� LQ�0DQQLRQ¶V� VLWXDWLRQ�ZRXOG�KDYH

IHOW� IUHH�WR�DVN�WKH�RIILFHUV�WR� OHDYH�KHU� UHVLGHQFH�� �0RUHRYHU�� WKH� IDFWV�DV

DGGXFHG�E\�WKH�VXSSUHVVLRQ�FRXUW�ZHUH�VXSSRUWHG�E\� WKH� UHFRUG�� � ,W� LV�QRW

ZLWKLQ�WKH�SURYLQFH�RI�WKLV�&RXUW��EDVHG�RQ�D�FROG�UHFRUG��WR�VXEVWLWXWH�RXU

MXGJPHQW� IRU� WKDW� RI� WKH� VXSSUHVVLRQ� FRXUW� DEVHQW� DQ� HUURU� RI� ODZ�

&RPPRQZHDOWK� Y�� 3URVHN�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

&RPPRQZHDOWK�Y��5RVDULR������$��G�����������3D��6XSHU���������DSSHDO

�������������������������������������������������������������������������������������������������������������

EHFRPH�EXW�D�µIRUP�RI�ZRUGV¶�LQ�WKH�KDQGV�RI�JRYHUQPHQW�RIILFLDOV�´��0LUDQGD�Y��$UL]RQD�
����8�6���������������6��&W���������������������FLWDWLRQ�RPLWWHG��
���7KLV�FRQFOXVLRQ�LV�SDUWLFXODUO\�MXVWLILHG�LQ�OLJKW�RI�RXU�UHFHQW�GHFLVLRQ�LQ�&RPPRQZHDOWK
Y��=RJE\������$��G������3D��6XSHU����������,Q�=RJE\��ZH�VWUHVVHG�WKH�LQKHUHQWO\�FRHUFLYH
QDWXUH�RI�DQ�HQFRXQWHU�EHWZHHQ�D�FLYLOLDQ�DQG�D�SROLFH�RIILFHU�

�� �� �� LW�PXVW�EH�UHPHPEHUHG�WKDW�D�SROLFH�RIILFHU� LV�DQ�DXWKRULWDWLYH
ILJXUH� DQG� WKDW� DQ� RIILFHU¶V� DXWKRULW\� LV� FRPPRQO\� UHLQIRUFHG� ZKHQ
HQFRXQWHULQJ�D�³VXVSHFW´����������³7KH�SROLFH�RIILFHU�UHWDLQV�WKH�XSSHU
KDQG�DQG�WKH�DFFRXWHUPHQWV�RI�DXWKRULW\���7KDW�WKH�RIILFHU�ODFNV�OHJDO
OLFHQVH�WR�FRQWLQXH�WR�GHWDLQ�WKHP�LV�XQNQRZQ�WR�PRVW�FLWL]HQV��DQG�D
UHDVRQDEOH� SHUVRQ� ZRXOG� QRW� IHHO� IUHH� WR� ZDON� DZD\� DV� WKH� RIILFHU
FRQWLQXHV�WR�DGGUHVV�KLP�´

&RPPRQZHDOWK�Y��=RJE\��VXSUD��DW������FLWDWLRQ�RPLWWHG��
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GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������� � 7KH� PDMRULW\� IDLOV� WR

GHPRQVWUDWH�VXFK�DQ�HUURU�LQ�WKLV�FDVH�

��� $FFRUGLQJO\�� ,� ZRXOG� DIILUP� WKH� RUGHU� HQWHUHG� E\� WKH� WULDO� FRXUW

JUDQWLQJ�$SSHOOHH¶V�PRWLRQ�WR�VXSSUHVV���

���� 3UHVLGHQW� -XGJH� 0F(ZHQ�� -XGJH� &DYDQDXJK� DQG� -XGJH� 'HO� 6ROH� MRLQ

WKH�'LVVHQWLQJ�2SLQLRQ�E\�-XGJH�6FKLOOHU�

����������������������������������

��� � � ,� QRWH� WKDW� P\� FRQFOXVLRQ� KHUH� GRHV� QRW� FRQIOLFW� ZLWK� RXU� UHFHQW� GHFLVLRQ� LQ
&RPPRQZHDOWK�Y��%XVFK������$��G�����3D��6XSHU����������,Q�%XVFK��WKH�WULDO�FRXUW�IRXQG
WKDW�WKH�RIILFHUV�TXHVWLRQHG�WKH�VXVSHFW�GXULQJ�D�VHFRQG�YLVLW�DW�KLV�KRPH�IRU�RQH�KDOI�KRXU
RU�OHVV��WKH�VXVSHFW�IHOW�FRPIRUWDEOH�HQRXJK�WR�DVN�WKH�RIILFHUV�WR�OHDYH�KLV�KRPH��DQG�WKH
RIILFHUV� FRPSOLHG�� � 'HVSLWH� WKH� IDFW� WKDW� WKH� VXVSHFW� ZDV� WROG� KH� ZDV� WKH� IRFXV� RI� WKH
LQYHVWLJDWLRQ��WKLV�&RXUW�KHOG�WKDW�WKH�WULDO�FRXUW�HUUHG� LQ�JUDQWLQJ�WKH�PRWLRQ�WR�VXSSUHVV
DEVHQW�DGGLWLRQDO�HYLGHQFH�WKDW�D�³GHSULYDWLRQ�RI�OLEHUW\´�ZDV�SUHVHQW���%XVFK��VXSUD��FLWLQJ
&RPPRQZHDOWK�Y��0F/DXJKOLQ������3D����������$��G������ ��������� � ,Q� WKLV� FDVH�� WKH
HYLGHQFH� DW� WKH�VXSSUHVVLRQ� KHDULQJ� HVWDEOLVKHG� WKDW� WKH� TXHVWLRQLQJ� RQ� WKH� VHFRQG� YLVLW
ODVWHG�DSSUR[LPDWHO\� WZR�KRXUV�� $SSHOOHH� EHFDPH� WKH� IRFXV� RI� WKH� LQYHVWLJDWLRQ�� DQG�VKH
UHDVRQDEO\� EHOLHYHG� KHU� IUHHGRP� RI� PRYHPHQW� ZDV� UHVWULFWHG�� � 7KXV�� %XVFK�� VXSUD�� LV
GLVWLQJXLVKDEOH�IURP�WKH�FDVH�VXE�MXGLFH�


