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��� 7KLV� &RXUW� JUDQWHG� WKH� SHWLWLRQ� IRU� UHDUJXPHQW� ILOHG� E\� WKH

&RPPRQZHDOWK� LQ� WKLV� FDVH� WR� FRQVLGHU� ZKHWKHU� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ� SURKLELWV� WKH� UDQGRP� VWRSSLQJ� RI� D� *UH\KRXQG� EXV� DW� D� WROO

SOD]D� RQ� D� UXUDO� LQWHUVWDWH� WR� SHUPLW� SROLFH� RIILFHUV� WR� FRQGXFW� D� ³GUXJ

LQWHUGLFWLRQ�LQYHVWLJDWLRQ´�LQ�WKH�DEVHQFH�RI�UHDVRQDEOH�VXVSLFLRQ�RU�SUREDEOH

FDXVH�WR�EHOLHYH�WKDW�DQ�LQGLYLGXDO�RQ�WKH�EXV�LV�WUDQVSRUWLQJ�QDUFRWLFV�

��� 2XU� VWXG\�� DV� ZHOO� DV� RXU� UHVROXWLRQ� RI� WKH� FRPSHWLQJ� FRQFHUQV

SUHVHQWHG�E\�WKLV�FDVH�±�HUDGLFDWLRQ�RI� WKH�GHDGO\�SODJXH�YLVLWHG�XSRQ�RXU

VRFLHW\� E\� LOOLFLW� GUXJV� DQG� WKH� SUHVHUYDWLRQ� RI� WKH� VDFUHG� IUHHGRPV

JXDUDQWHHG� WR� XV� E\� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� �� LV� JXLGHG� E\� WKH

DGPRQLWLRQ�RI�RXU�6XSUHPH�&RXUW�WKDW

>W@KH� VHULRXVQHVV� RI� WKH� FULPLQDO� DFWLYLW\� XQGHU
LQYHVWLJDWLRQ�� ZKHWKHU� LW� LV� WKH� VDOH� RI� GUXJV� RU� WKH
FRPPLVVLRQ� RI� D� YLROHQW� FULPH�� FDQ� QHYHU� EH� XVHG� DV
MXVWLILFDWLRQ�IRU�LJQRULQJ�RU�DEDQGRQLQJ�WKH�FRQVWLWXWLRQDO
ULJKWV�RI�HYHU\�LQGLYLGXDO�LQ�WKLV�&RPPRQZHDOWK�WR�EH�IUHH
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IURP� LQWUXVLRQV� XSRQ� KLV� RU� KHU� SHUVRQDO� OLEHUW\� DEVHQW
SUREDEOH�FDXVH�

&RPPRQZHDOWK� Y�� 5RGULTXH]�� ���� 3D�� ���� ���� ���� $��G� ������ ����

�������

��� :H� FRQFOXGH�� DV� VHW� IRUWK� KHUHLQDIWHU�� WKDW� WKH� *UH\KRXQG� EXV� ZDV

VHL]HG�E\�WKH�RIILFHUV�ZKHQ�WKH�GULYHU�SXOOHG�RYHU�DW�WKHLU�UHTXHVW�DQG�WKDW�

LQ� WKH� DEVHQFH� RI� UHDVRQDEOH� VXVSLFLRQ� RU� SUREDEOH� FDXVH�� WKH� UDQGRP

VWRSSLQJ�RI�D�EXV�WR�DOORZ�WURRSHUV� WR� LQWHUURJDWH� WKH�SDVVHQJHUV�YLRODWHV

$UWLFOH� ,�� 6HFWLRQ� �� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� MXVW� DV� VXUHO\� DV� WKH

UDQGRP�VWRSSLQJ�RI�DXWRPRELOHV�E\�VXFK�WURRSHUV�±�VROHO\�IRU�WKH�SXUSRVH�RI

TXHVWLRQLQJ� RFFXSDQWV� RI� WKRVH� DXWRPRELOHV� DV� WR� WKHLU� LGHQWLWLHV� DQG

LWLQHUDULHV�� ZRXOG� YLRODWH� $UWLFOH� ,�� 6HFWLRQ� �� RI� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ���6HH��&RPPRQZHDOWK�Y��6LHUUD��BBB�3D��BBB��BBB��BBB�$��G

BBB�� BBB� �1R�� ���� 0�'�� $SSHDO� 'RFNHW� ������ ILOHG� -DQXDU\� ��� �����

�2SLQLRQ� LQ� 6XSSRUW� RI� $IILUPDQFH��� &RPPRQZHDOWK� Y�� %ORXVH�� ���� 3D�

��������������$��G��������������������&RPPRQZHDOWK�Y��<DVKLQVNL��BBB

$��G� BBB�� BBB� �1R�� ����� 3LWWVEXUJK� ������ ILOHG� 'HFHPEHU� ��� ������

&RPPRQZHDOWK� Y�� 3DFHN�� ���� $��G� ����� �������� �3D�6XSHU�� ������

&RPPRQZHDOWK�Y��=RJE\������$��G������ ���� �3D�6XSHU�� �������DSSHDO

GHQLHG������3D�����������$��G������������&RPPRQZHDOWK�Y��=LHJHOPHLU�

����$��G���������������3D�6XSHU���������&RPPRQZHDOWK�Y��7ULYLWW�����

$��G�����������3D�6XSHU���������&RPPRQZHDOWK�Y��/RSH]������$��G�����
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�������� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����

�������

��� 7KH� WULDO� FRXUW�� ZKHQ� GHFLGLQJ� D� PRWLRQ� WR� VXSSUHVV�� LV� UHTXLUHG� WR

FRQGXFW� D� KHDULQJ� DQG� PDNH� ILQGLQJV� RI� IDFW� DQG� FRQFOXVLRQV� RI� ODZ

GHWHUPLQLQJ� ZKHWKHU� HYLGHQFH� ZDV� REWDLQHG� LQ� YLRODWLRQ� RI� D� GHIHQGDQW¶V

ULJKWV�� &RPPRQZHDOWK� Y�� *UDKDP�� BBB� 3D�� BBB�� BBB�� ���� $��G� �����

����� �������� &RPPRQZHDOWK� Y�� 'HZLWW�� ���� 3D�� ����� ����� ���� $��G

������ ����� �������� 3D�5�&ULP�3�� ����� � :KLOH� WKLV� &RXUW� LQ� JHQHUDO�� ³>L@Q

UHYLHZLQJ�D�VXSSUHVVLRQ�FRXUW¶V�UXOLQJ�>LV@�ERXQG�E\�WKRVH�IDFWXDO�ILQGLQJV�RI

WKH�VXSSUHVVLRQ�FRXUW�ZKLFK�DUH�VXSSRUWHG�E\�WKH�UHFRUG´��&RPPRQZHDOWK

Y�� 6LHUUD�� VXSUD� DW� BBB�� BBB� $��G� DW� BBB� �2SLQLRQ� LQ� 6XSSRUW� RI

$IILUPDQFH����VLQFH�WKH�WULDO�FRXUW�LQ�WKH�LQVWDQW�FDVH�EDVHG�LWV�ILQGLQJV�VROHO\

XSRQ� LWV� UHYLHZ� RI� WKH� QRWHV� RI� WHVWLPRQ\� IURP� WKH� SUHOLPLQDU\� KHDULQJ

FRQGXFWHG�RQ�'HFHPEHU�����������EHIRUH�'LVWULFW�-XVWLFH�(\HU��³WKLV�&RXUW�LV

HTXDOO\� FRPSHWHQW� WR� IRUP� DQ� RSLQLRQ� DV� WR� WKH� IDFWV� IURP� WKH� HYLGHQFH

DSSHDULQJ�LQ�WKH�UHFRUG�´�&RPPRQZHDOWK�Y��-RQHV������3D���������������

$��G������������������FLWLQJ�6WDQNR�Y��0DOHV������3D�����������$��G����

��������3RHOFKHU�Y��3RHOFKHU������3D��������$��G������������� �$FFRUG�

������������������������������

��$FFRUG��&RPPRQZHDOWK�Y��/HZLV������3D����������������$��G���������
�������� &RPPRQZHDOWK� Y�� 6ODWRQ�� ���� 3D�� ����� ����� ���� $��G� ��� �
��������&RPPRQZHDOWK�Y��&RUWH]������3D����������������$��G���������
��������FHUW��GHQLHG������8�6�������������
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%XWOHU�&RXQW\�Y��%URFNHU������3D�����������Q��������$��G����������Q��

�������

��� 2Q�'HFHPEHU�����������$JHQW�5RQDOG�3DUHW�RI�WKH�%XUHDX�RI�1DUFRWLF

,QYHVWLJDWLRQV� RI� WKH� 2IILFH� RI� WKH� $WWRUQH\� *HQHUDO� DQG� 0RQURH� &RXQW\

'HWHFWLYH� .LUN� 6FKZDUW]� ZHUH� VWDQGLQJ� DW� WKH� WROO� ERRWKV� ORFDWHG� DW� WKH

'HODZDUH�:DWHU�*DS�7ROO�3OD]D�RQ� ,QWHUVWDWH���� LQ�0RQURH�&RXQW\�� IRU� WKH

SXUSRVH�RI�UDQGRPO\�VWRSSLQJ�FRPPHUFLDO�EXVHV�SURFHHGLQJ�WKURXJK�WKH�WROO

SOD]D�DV�SDUW�RI�D�³GUXJ�LQWHUGLFWLRQ�RSHUDWLRQ´�

��� $SSHOODQW�ZDV� D� SDVVHQJHU� RQ� D� *UH\KRXQG� EXV� ZKLFK� KDG� OHIW� 1HZ

<RUN�&LW\�DQG�ZDV�HQ�URXWH�WR�&OHYHODQG��2KLR��ZKHQ�'HWHFWLYH�6FKZDUW]��DV

WKH�EXV�VWRSSHG�WR�SD\�WKH�WROO��DVNHG�WKH�GULYHU�RI�WKH�EXV��0U��3UDWKHU��LI

KH�DQG�$JHQW�3DUHW�FRXOG�ERDUG�WKH�EXV�DQG�FRQGXFW�DQ�LQYHVWLJDWLRQ���7KH

GULYHU�DJUHHG�DQG�ZDV�GLUHFWHG�WR�SXOO�WKH�EXV�RYHU�RQWR�WKH�DSURQ�SDVW�WKH

WROO�ERRWKV���7KH�DJHQWV�REWDLQHG�DQG�H[DPLQHG�WKH�WLFNHWV�ZKLFK�KDG�EHHQ

FROOHFWHG�E\�0U��3UDWKHU��ZKR�WHVWLILHG�DW�WULDO�WKDW�

$�� 2QFH� ,� KDG� EHHQ� DVNHG� E\� 'HWHFWLYH� 6FKZDUW]� LI� ,
PLQGHG� SXOOLQJ� RYHU�� ,� WROG� WKHP� ZH� KDYH� GUXJ
HQIRUFHPHQW�DJHQWV�ZKR�DUH�JRLQJ�WR�JHW�XS�RQ�WKH
EXV�DQG�WKH\�DUH�JRLQJ�WR�MXVW�URXWLQHO\�JR�WKURXJK
WKH�EXV��,�GRQ¶W�NQRZ��VHDUFK�LW�RU�ZKDWHYHU���,�GRQ¶W
NQRZ� ZKDW� WKH\� DUH� JRLQJ� WR� ±� ,� FRXOG� QRW� WHOO� WKHP
VSHFLILFDOO\�ZKDW�ZDV�JRLQJ�WR�KDSSHQ�

4���+RZ�GLG�\RX�WHOO�WKHP�WKDW"

$��2Q�WKH�3�$��V\VWHP�WKDW�ZH�KDYH�RQ�ERDUG�WKH�EXV�

4��'LG� \RX� DGYLVH� DQ\� SDVVHQJHUV� ZKR� GLGQ¶W� ZDQW� WKLV
H[SHULHQFH�WKDW�WKH\�FRXOG�OHDYH�WKH�EXV"



-��(��������

�����

$��1R��,�GLGQ¶W����1�7�������HPSKDVLV�VXSSOLHG��

$JHQW� 3DUHW� WHVWLILHG� DW� WULDO� WKDW� ³���ZKHQ� ,� ERDUGHG� WKH� EXV�� ,� LGHQWLILHG

P\VHOI�XVLQJ�WKH�SXEOLF�DGGUHVV�V\VWHP���,�SLFNHG�XS�WKH�PLFURSKRQH��VSRNH

WR�WKH�SDVVHQJHUV��LGHQWLILHG�P\VHOI���,�LGHQWLILHG�'HWHFWLYH�6FKZDUW]�DV�WKH

RWKHU�SHUVRQ�RQ�WKH�EXV�ZLWK�PH�� �,� WROG� WKHP�ZH�ZHUH�RQ�WKH�EXV�WR

FRQGXFW�D�EULHI�GUXJ� LQYHVWLJDWLRQ�DW� WKDW� WLPH�´� � �1�7�� ����HPSKDVLV

VXSSOLHG��

��� 5XOH�����K��RI�WKH�3HQQV\OYDQLD�5XOHV�RI�&ULPLQDO�3URFHGXUH�SODFHV�WKH

EXUGHQ� RI� SURGXFWLRQ� DV� ZHOO� DV� WKH� EXUGHQ� RI� SHUVXDVLRQ� RQ� WKH

&RPPRQZHDOWK�� � &RPPRQZHDOWK� Y�� +DPLOWRQ�� ���� 3D�� ����� ����� ���

$��G������������������&RPPRQZHDOWK�H[�UHO��%XWOHU�Y��5XQGOH������3D�

����� ����� ���� $��G� ����� ���� �������� 7KH� RQO\� HYLGHQFH� FRQFHUQLQJ� WKH

VHL]XUH�RI�WKH�EXV�RIIHUHG�E\�WKH�&RPPRQZHDOWK�ZDV�WKH�IROORZLQJ�SRUWLRQ�RI

WKH�'HFHPEHU� ���� ������ SUHOLPLQDU\�KHDULQJ� WHVWLPRQ\� SURYLGHG� E\� $JHQW

3DUHW��WKH�VROH�ZLWQHVV�SUHVHQWHG�DW�WKDW�KHDULQJ�

4��:KDW�GLG�\RX�GR�DW�DSSUR[LPDWHO\������S�P��WKDW�GD\
>'HFHPEHU���������@"

$��$W�DSSUR[LPDWHO\������S�P���P\VHOI��DORQJ�ZLWK�&RXQW\
'HWHFWLYH� .LUN� 6FKZDUW]�� KDG� RFFDVLRQ� WR� ERDUG� D
*UH\KRXQG�%XV�DW�WKDW�WLPH�

4��8SRQ�ERDUGLQJ�WKH�EXV��ZKDW�GLG�\RX�GR"

$��8SRQ�ERDUGLQJ� WKH�EXV�� ,�PDGH�DQ�DQQRXQFHPHQW� RQ
WKH�LQWHUFRP�V\VWHP�RI�WKH�EXV���,�LGHQWLILHG�P\VHOI�DV�D
QDUFRWLFV� DJHQW�� � ,� DOVR� LGHQWLILHG� .LUN� 6FKZDUW]� DV� D
FRXQW\�GHWHFWLYH���:H�ZHUH�ERWK�ZHDULQJ�MDFNHWV�WKDW�DOVR
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LGHQWLILHG� RXUVHOYHV�� � 6XEVHTXHQWO\�� 'HWHFWLYH� 6FKZDUW]
ZHQW�GRZQ�WKH�DLVOH�DKHDG�RI�PH���+H�ZHQW�LQWR�WKH�EXV
EDWKURRP��DQG�,�EHJDQ�VSHDNLQJ�ZLWK�WKH�SDVVHQJHUV�RQ
WKH�EXV�

��� 7KH�WULDO�FRXUW��EDVHG�VROHO\�XSRQ�LWV�UHYLHZ�RI�WKH�IRUHJRLQJ�WUDQVFULSW

IURP�WKH�SUHOLPLQDU\�KHDULQJ��WKHQ�PDGH�WKH�IROORZLQJ�ILQGLQJV�RI�IDFW�

��� 2Q� 'HFHPEHU� ���� ������ $JHQW� 5RQDOG� 3DUHW�� D
1DUFRWLFV�,QYHVWLJDWRU�IURP�WKH�$WWRUQH\�*HQHUDO¶V�2IILFH�
DQG�.LUN�6FKZDUW]�� WKH� &RXQW\�'HWHFWLYH��ZHUH� LQYROYHG
LQ� GUXJ� LQWHUGLFWLRQ� VXUYHLOODQFH� DW� WKH� 'HODZDUH� :DWHU
*DS�7ROO� %ULGJH� LQ� WKH�%RURXJK�RI�'HODZDUH�:DWHU�*DS�
0RQURH�&RXQW\��3HQQV\OYDQLD�

���$JHQW�3DUHW�DSSURDFKHG�WKH�GULYHU�RI�D�*UH\KRXQG�%XV
LQ�URXWH�IURP�1HZ�<RUN�WR�&OHYHODQG��2KLR��DQG�LGHQWLILHG
KLPVHOI� DV� D� QDUFRWLFV� LQYHVWLJDWRU� DQG� DVNHG� WKH� EXV
GULYHU�LI�KH�FRXOG�ERDUG�WKH�EXV���7KH�GULYHU�FRQVHQWHG�

���:KHQ�WKH�RIILFHUV�ERDUGHG�WKH�EXV��WKH\�DWWHPSWHG�WR
PDWFK�SDVVHQJHUV�ZLWK�FDUU\�RQ�OXJJDJH�LQ�WKH�RYHUKHDG
OXJJDJH�UDFNV�

��� $JHQW� 3DUHW� DVNHG� WKH� GHIHQGDQW� LI� KH� KDG� DQ\
OXJJDJH��DQG�WKH�GHIHQGDQW�SRLQWHG�WR�D�ZKLWH�SODVWLF�EDJ
RQ�WKH�IORRU���$JHQW�3DUHW�DVNHG�KLP�LI�KH�FRXOG�ORRN�DW�LW�
7KH�GHIHQGDQW�FRQVHQWHG���,Q�LW�ZHUH�D�QHZ�SDLU�RI�EOXH�
ZKLWH�DQG�VLOYHU�$VLFV�VQHDNHUV��VL]H�QLQH�

���$�6DNV�)LIWK�$YHQXH�VKRSSLQJ�EDJ��ZKLFK�ZDV�ORFDWHG
LQ� WKH� RYHUKHDG� UDFN� GLUHFWO\� RSSRVLWH� WR� ZKHUH� WKH
GHIHQGDQW�ZDV� VHDWHG�RQ� WKH�EXV��ZDV�QRW� LGHQWLILHG� E\
DQ\�RI�WKH�SDVVHQJHUV�DV�EHORQJLQJ� WR�WKHP�� �:KHQ� WKH
EDJ�ZDV�XQFODLPHG��RQH�RI� WKH�RIILFHUV�KHOG� LW� XS� IRU� DOO
WKH�SDVVHQJHUV�WR�VHH�DQG�DVNHG�LI�LW�EHORQJHG�WR�DQ\RQH�
1R�RQH�UHVSRQGHG��LQFOXGLQJ�WKH�GHIHQGDQW�

���'HWHFWLYH�6FKZDUW]�UHPRYHG�WKH�EDJ�IURP�WKH�EXV�DQG
VHDUFKHG�LW���7KH�VHDUFK�GLVFORVHG�D�SDFNDJH�RI�VXVSHFWHG
FRFDLQH�DQG�D�SDLU�RI�EOXH�MHDQV�LQ�ZKLFK�SDUW�RI�D�FKHFN�
LQFOXGLQJ� D� 6RFLDO� 6HFXULW\� QXPEHU�� ZDV� IRXQG�� � 7KH
FRFDLQH�ZDV� IRXQG� LQ� DQ�$VLFV� VKRH�ER[�� � 7KH� VKRH�ER[
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KDG�ZULWWHQ�ODQJXDJH�RQ�LW�LQGLFDWLQJ�WKDW�LW�RQFH�KHOG�VL]H
QLQH��EOXH��ZKLWH�DQG�VLOYHU�VQHDNHUV�

��� 7KH� WULDO� FRXUW� WKHQ� FRQFOXGHG�� EDVHG� XSRQ� ZKDW� ZH� YLHZ� DV� D

PLVUHDGLQJ�RI�)ORULGD�Y��%RVWLFN������8�6��������������WKDW�

���,Q�)ORULGD�Y��%RVWLFN������8�6�����������6�&W�������
���� /�(G��G� ���� �������� WKH� 8QLWHG� 6WDWHV� 6XSUHPH
&RXUW�JDYH�LWV�VWDPS�RI�DSSURYDO�WR�VXFK�SUDFWLFHV�ZKHUH
EXV� WUDQVSRUWDWLRQ� LV� LQYROYHG�� � 5HFRJQL]LQJ� WKDW� WKH
GHFLVLRQ�ZKHQ�DQG�ZKHUH�WR�VWRS�D�EXV�LV�ZLWKLQ�WKH�VROH
FRQWURO� RI� WKH� EXV� GULYHU� DQG� QRW� WKH� SDVVHQJHU�� WKH
6XSUHPH�&RXUW�FRQFOXGHG�WKDW�DQ\�UHVXOWLQJ�FRQILQHPHQW
RI�D�SDVVHQJHU�LV�WKH�QDWXUDO�UHVXOW�RI�KLV�GHFLVLRQ�WR�WDNH
WKH� EXV� DQG� QRW� QHFHVVDULO\� D� UHVXOW� RI� FRHUFLYH� SROLFH
FRQGXFW���$SSO\LQJ�WKDW�UDWLRQDOH�WR�WKH�IDFWV�LQ�WKH�FDVH
DW� EDU�� ZH� FRQFOXGH� WKDW� WKH� GHIHQGDQW� ZDV� QRW� VHL]HG
ZLWKLQ�WKH�PHDQLQJ�RI�WKH�)RXUWK�$PHQGPHQW�

���� 7KXV��ZKLOH�WKH�WULDO�FRXUW�IRXQG�WKDW�$JHQW�3DUHW�KDG�³GHWDLQ>HG@�WKH

EXV�RQ�ZKLFK�WKH�GHIHQGDQW�ZDV�D�SDVVHQJHU�DQG�H[DPLQ>HG@�WKH�OXJJDJH´�

WKH�WULDO�FRXUW��DV�D�UHVXOW�RI�LWV�PLVLQWHUSUHWDWLRQ�RI�WKH�KROGLQJ�LQ�%RVWLFN�

IRXQG�WKDW�WKHUH�KDG�EHHQ�QR�YLRODWLRQ�RI�WKH�)RXUWK�$PHQGPHQW����7KH�WULDO

FRXUW�DOVR�IRXQG�WKDW

7KH�ZDUUDQWOHVV�VHDUFK�RI�WKH�EDJ�DEDQGRQHG�RQ�WKH�EXV
GLG�QRW�FRQVWLWXWH�DQ�XQODZIXO�VHDUFK�VLQFH�WKH�GHIHQGDQW
GLG�QRW�KDYH�D� UHDVRQDEOH� H[SHFWDWLRQ� RI� SULYDF\� DW� WKH
WLPH� RI� WKH� VHDUFK�� � $EHO� Y�� 7KH� 8QLWHG� 6WDWHV�� ���
8�6�� ����� ��� 6�&W�� ����� �� /�(G��G� ���� �������
&RPPRQZHDOWK� Y�� :LQGHOO�� ���� 3D�6XSHU�� ����� ���
$��G�>����@�������>�@

������������������������������

�� $OWKRXJK� UDLVHG�E\� DSSHOODQW�� WKH� WULDO� FRXUW� GLG�QRW� DGGUHVV� WKH� FODLPHG
YLRODWLRQ�RI�$UWLFOH�,��6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�

�� &RPPRQZHDOWK� Y�� :LQGHOO�� VXSUD�� KDV� QR� DSSOLFDWLRQ� WR� WKH� LQVWDQW
FDVH� DV� LW� GLG� QRW� LQYROYH� DQ\� SROLFH� FRQGXFW�� PXFK� OHVV� LOOHJDO� SROLFH
FRQGXFW��SULRU�WR�RU�UHODWHG�WR�WKH�DEDQGRQPHQW���6HH��&RPPRQZHDOWK�Y�
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���� &RQWUDU\� WR� WKH�EHOLHI� RI� WKH� WULDO� FRXUW��� WKH�8QLWHG� 6WDWHV� 6XSUHPH

&RXUW�LQ�)ORULGD�Y��%RVWLFN��VXSUD��GLG�QRW�DXWKRUL]H�VHL]XUHV�RI�EXVHV�DQG

WKHLU� RFFXSDQWV� LQ� WKH� DEVHQFH� RI� UHDVRQDEOH� VXVSLFLRQ� RU� SUREDEOH� FDXVH�

5DWKHU�� WKH� 6XSUHPH� &RXUW� JUDQWHG� FHUWLRUDUL� WR� UHYLHZ� D� GHFLVLRQ� RI� WKH

)ORULGD� 6XSUHPH� &RXUW�� D� GHFLVLRQ� SXUSRUWHGO\� EDVHG� RQ� WKH� )RXUWK

$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��ZKLFK�KDG�DGRSWHG�D�SHU�VH

UXOH� WKDW� ³µDQ� LPSHUPLVVLEOH� VHL]XUH� UHVXOW>V@� ZKHQ� SROLFH� PRXQW� D� GUXJ

VHDUFK�RQ�EXVHV�GXULQJ�VFKHGXOHG�VWRSV�DQG�TXHVWLRQ�ERDUGHG�SDVVHQJHUV

ZLWKRXW�DUWLFXODEOH�UHDVRQV�IRU�GRLQJ�VR��WKHUHE\�REWDLQLQJ�FRQVHQW�WR�VHDUFK

WKH� SDVVHQJHUV¶� OXJJDJH�¶´� )ORULGD� Y�� %RVWLFN�� VXSUD�� ���� 8�6�� DW� ����

TXRWLQJ� %RVWLFN� Y�� 6WDWH�� ���� 6R��G� ������ ����� �)OD�� ������HPSKDVLV

VXSSOLHG��

��������������������������������������������������������������������������������������������������

0DWRV�� ���� 3D�� ����� ���� $��G� ���� �������� &RPPRQZHDOWK� Y�� (YHUHWW�
����3D�����������$��G������������

��0DQ\�WKRXJKWIXO�DQG�HORTXHQWO\� UHDVRQHG�RSLQLRQV�RI�RXU�6XSUHPH�&RXUW
KDYH� HVWDEOLVKHG� WKDW� WKH� SURYLVLRQV� RI� $UWLFOH� ,�� 6HFWLRQ� �� RI� RXU� 6WDWH
&RQVWLWXWLRQ�� ZKLFK� SUHGDWH� WKH� )RXUWK� $PHQGPHQW� RI� WKH� 8QLWHG� 6WDWHV
&RQVWLWXWLRQ��EHVWRZ�VXEVWDQWLDOO\�JUHDWHU�OLEHUW\�DQG�SULYDF\�ULJKWV�XSRQ�WKH
FLWL]HQV� RI� WKLV� &RPPRQZHDOWK� WKDQ� GRHV� LWV� IHGHUDO� FRXQWHUSDUW�� � 6HH�
&RPPRQZHDOWK�Y��+DZNLQV��BBB�3D��BBB��BBB�����$��G�����������������
&RPPRQZHDOWK�Y��0DWRV������3D����������������$��G�����������������
&RPPRQZHDOWK� Y�� :KLWH�� ���� 3D�� ���� ���� ���� $��G� ����� ���� �������
&RPPRQZHDOWK�Y��6PLWK������3D����������������$��G�����������������
&RPPRQZHDOWK� Y�� (GPXQGV�� ���� 3D�� ����� ����� ���� $��G� ����� ���
��������&RPPRQZHDOWK�Y��0HOLOOL������3D����������������$��G�����������
��������&RPPRQZHDOWK�Y��-RKQVWRQ������3D����������������$��G�������
��������&RPPRQZHDOWK� Y�� 6HOO�� ���� 3D�� ���� ������� ���� $��G� ����� ���
��������&RPPRQZHDOWK�Y��'H-RKQ������3D��������������$��G�����������
��������FHUW��GHQLHG������8�6��������������
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���� 7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�UHYHUVHG��KROGLQJ�RQO\�WKDW�D�SHU�VH

UXOH�ZDV�LQFRQVLVWHQW�ZLWK�)RXUWK�$PHQGPHQW�MXULVSUXGHQFH���,PSRUWDQWO\�

ZKLOH� H[SUHVVO\� GHFOLQLQJ� WR� GHFLGH�ZKHWKHU� D� VHL]XUH� KDG� DFWXDOO\

RFFXUUHG������8�6��DW������WKH�&RXUW�QRWHG�WKDW�WKH�DSSURSULDWH�LQTXLU\�IRU

GHWHUPLQLQJ� ZKHWKHU� D� VHL]XUH� KDG� RFFXUUHG� LQ� YLRODWLRQ� RI� WKH� )RXUWK

$PHQGPHQW�ZDV�³ZKHWKHU�D�UHDVRQDEOH�SHUVRQ�ZRXOG�IHHO�IUHH�WR�GHFOLQH�WKH

RIILFHUV¶� UHTXHVWV�RU�RWKHUZLVH�WHUPLQDWH�WKH�HQFRXQWHU�´������8�6��DW�����

7KXV��%RVWLFN�GRHV�QRW�VWDQG�IRU�WKH�SURSRVLWLRQ�WKDW�VHL]XUHV�FDQQRW�RFFXU

ZLWKLQ�WKH�FRQILQHV�RI�D�EXV�ZKHUH�WKH�GULYHU�KDV�JLYHQ�DQ�DJHQW�SHUPLVVLRQ

WR� FRPPDQGHHU� WKH� YHKLFOH�� � 5DWKHU�� %RVWLFN� VWDQGV� IRU� WKH� ZHOO�VHWWOHG

SURSRVLWLRQ�WKDW��LQ�GHWHUPLQLQJ�ZKHWKHU�D�VHL]XUH�KDV�RFFXUUHG�IRU�SXUSRVHV

RI�D�)RXUWK�$PHQGPHQW�DQDO\VLV�XQGHU�IHGHUDO�ODZ��DOO�RI�WKH�FLUFXPVWDQFHV

DWWHQGDQW�WR�WKH�HQFRXQWHU�PXVW�EH�H[DPLQHG�

���� :KHWKHU� WKH�VWRS�RI� WKH�EXV�E\�$JHQW�3DUHW� LV�DQDO\]HG�XQGHU� WKRVH

RSLQLRQV� GLVFXVVLQJ� WKH� FRQVWLWXWLRQDO� FRQVWUDLQWV� LPSRVHG� E\� WKH

3HQQV\OYDQLD�&RQVWLWXWLRQ�XSRQ� URDGEORFNV�� RU� DQDO\]HG�XQGHU� WKRVH� FDVHV

GHWHUPLQLQJ� WKH� FRQVWLWXWLRQDOLW\� RI� ³LQWHUDFWLRQV´� EHWZHHQ� FLWL]HQV� DQG

JRYHUQPHQW�DJHQWV�LQ�DLUSRUW�WHUPLQDOV�DQG�UDLOZD\�VWDWLRQV��WKH�GHFLVLRQV�RI

RXU�6XSUHPH�&RXUW��ILUPO\�HVWDEOLVK�WKDW�WKHUH�ZDV�D�³VHL]XUH´�RI�WKH�EXV�LQ

������������������������������

��2XU�6XSUHPH�&RXUW��FRJQL]DQW�RI�LWV�VDFUHG�WUXVW��KDV�UHSHDWHGO\�UHMHFWHG
DWWHPSWV�E\�WKLV�&RXUW�WR�RYHUULGH��LQ�WKH�QDPH�RI�WKH�ZDU�DJDLQVW�FULPH��WKH
SULYDF\�ULJKWV�JXDUDQWHHG�WR�WKH�FLWL]HQV�RI�WKLV�&RPPRQZHDOWK�E\�$UWLFOH�,�
6HFWLRQ�����6HH��H�J���&RPPRQZHDOWK�Y��+DZNLQV��BBB�3D��BBB��BBB�����
$��G�����������������³7KH�SROHVWDU�RI�WKH�H[SDQGHG�SURWHFWLRQV�DIIRUGHG�E\
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WKH�LQVWDQW�FDVH��DQG�WKDW�WKDW�VHL]XUH�ZDV�D�YLRODWLRQ�RI� WKH�FRQVWLWXWLRQDO

ULJKWV�JXDUDQWHHG�WR�WKH�FLWL]HQV�RI�WKLV�&RPPRQZHDOWK�E\�$UWLFOH�,��6HFWLRQ

��RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ��UHQGHULQJ�WKH�HYLGHQFH�VHL]HG�VXEMHFW�WR

VXSSUHVVLRQ�

³:KHQ� >D@� SROLFH� >RIILFHU@� VWRS>V@� D� YHKLFOH� LQ� WKLV
&RPPRQZHDOWK� IRU� LQYHVWLJDWRU\� SXUSRVHV�� WKH� YHKLFOH�
DQG�LWV�RFFXSDQWV��DUH�FRQVLGHUHG�µVHL]HG¶�DQG�WKLV�VHL]XUH
LV�VXEMHFW�WR�FRQVWLWXWLRQDO�FRQVWUDLQWV�´��&RPPRQZHDOWK
Y�� .QRWWV�� ���� 3D�6XSHU�� ���� ���� $��G� ����� ���
�������FLWDWLRQ�RPLWWHG��

&RPPRQZHDOWK�Y��%RZHUVR[������$��G���������������3D�6XSHU��������

$FFRUG��&RPPRQZHDOWK�Y��5LOH\������$��G�������������3D�6XSHU��������

���� 2XU� 6XSUHPH� &RXUW� KDV� GHILQHG� WKH� WHUP� ³VHL]XUH´� IRU� SXUSRVHV� RI

DQDO\]LQJ�D�FKDOOHQJH�XQGHU�$UWLFOH� ,�� 6HFWLRQ����PXFK�GLIIHUHQWO\� WKDQ� WKH

8QLWHG�6WDWHV�6XSUHPH�&RXUW�KDV�GHILQHG� ³VHL]XUH´� IRU� SXUSRVHV� RI� )RXUWK

$PHQGPHQW�DQDO\VLV��6HH��&RPPRQZHDOWK�Y��+DZNLQV�BBB�3D��BBB�����

$��G�������������2XU�6XSUHPH�&RXUW��LQ�DQ�RSLQLRQ�E\�WKH�HPLQHQW�-XVWLFH

5DOSK�-��&DSS\��LQ�&RPPRQZHDOWK�Y��0DWRV������3D�����������$��G����

��������������������������������������������������������������������������������������������������

$UWLFOH�,��6HFWLRQ����ZKLFK�GLVWLQJXLVKHV�LW�IURP�LWV�IHGHUDO�FRXQWHUSDUW��LV�LWV
HPSKDVLV� XSRQ� SHUVRQDO� SULYDF\� LQWHUHVWV�´��� &RPPRQZHDOWK� Y�
5RGULTXH]�� VXSUD� DW� ���� ���� $��G� DW� ����� �6XSUHPH� &RXUW� UHMHFWHG� DV
XQFRQVWLWXWLRQDO� XQGHU� $UWLFOH� ,�� 6HFWLRQ� �� WKH� 6XSHULRU� &RXUW¶V� WKHRU\� RI
³MXVWLILDEOH�GHWHQWLRQ´���&RPPRQZHDOWK�Y��/RYHWWH������3D���������������
$��G������������������FHUW��GHQLHG������8�6��������������6XSUHPH�&RXUW
UHMHFWV�³LQYHVWLJDWLYH�SXUSRVHV´�WKHRU\�RI�&RPPRQZHDOWK��QRWLQJ�WKDW�³>W@KH
LQVWDQW� IDFWXDO�VLWXDWLRQ�LV�DOVR� LOOXVWUDWLYH�RI� WKH�XQFHUWDLQWLHV�DWWHQGDQW� WR
DQ\� DWWHPSW� WR� H[SDQG� WKH�7HUU\�H[FHSWLRQ� DQG� UHLQIRUFHV� WKH� ZLVGRP� RI
VFUXSXORXVO\�DGKHULQJ�WR�WKH�QDUURZ�VFRSH�RI�WKH�H[FHSWLRQ�´�

��2QO\�&DVWLOOH��-���GLVVHQWHG�
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�������� DGGUHVVHG�� LQ� WKUHH� FRQVROLGDWHG� FDVHV�� WKH� LVVXH� RI� ZKHWKHU

FRQWUDEDQG��GLVFDUGHG�E\�DQ�LQGLYLGXDO�IOHHLQJ�IURP�D�SROLFH�RIILFHU��ZDV�WKH

IUXLW� RI� DQ� LOOHJDO� ³VHL]XUH´� ZKHUH� WKH� RIILFHU� SRVVHVVHG� QHLWKHU� SUREDEOH

FDXVH� QRU� UHDVRQDEOH� VXVSLFLRQ� WR� VWRS� WKH� LQGLYLGXDO�� � 7KH� &RXUW

DFNQRZOHGJHG� WKDW� WKHUH�KDG�EHHQ�QR� VHL]XUH�XQGHU� D� )RXUWK�$PHQGPHQW

DQDO\VLV��FLWLQJ�&DOLIRUQLD�Y��+RGDUL�'�������8�6��������������EXW�KHOG�WKDW�

����WKLV�&RXUW�KDV�WUDGLWLRQDOO\�UHJDUGHG�$UWLFOH�,��6HFWLRQ��
DV� SURYLGLQJ� GLIIHUHQW�� DQG� EURDGHU�� SURWHFWLRQV� WKDQ� LWV
IHGHUDO�FRXQWHUSDUW�

,Q�(GPXQGV��WKLV�&RXUW�WKRURXJKO\�H[DPLQHG�WKH�KLVWRU\
RI�$UWLFOH� ,��6HFWLRQ����DQG�QRWHG� WKDW� WKLV� FRQVWLWXWLRQDO
SURYLVLRQ�KDG�LWV�RULJLQ�SULRU� WR� WKH�)RXUWK�$PHQGPHQW�
LQ� &ODXVH� ��� RI� WKH� RULJLQDO� &RQVWLWXWLRQ� RI� ������ � 7KH
&RXUW�DOVR� UHFRJQL]HG� WKDW�WKH�PRGHUQ�YHUVLRQ�RI�$UWLFOH
,��6HFWLRQ���KDV�UHPDLQHG�XQWRXFKHG�IRU�RYHU�����\HDUV�
DQG�H[DPLQHG�WKLV�VLJQLILFDQFH�

>7@KH� VXUYLYDO� RI� WKH� ODQJXDJH� QRZ� HPSOR\HG� LQ
$UWLFOH� ,�� 6HFWLRQ� �� WKURXJK� RYHU� ���� \HDUV� RI
SURIRXQG� FKDQJH� LQ� RWKHU� DUHDV� GHPRQVWUDWHV� WKDW
WKH� SDUDPRXQW� FRQFHUQ� IRU� SULYDF\� ILUVW� DGRSWHG� DV
SDUW� RI� RXU� RUJDQLF� ODZ� LQ� ����� FRQWLQXHV� WR� HQMR\
WKH�PDQGDWH�RI�WKH�SHRSOH�RI�WKLV�&RPPRQZHDOWK�


�
�
�


���� ³>$@V� WKLV�&RXUW� KDV� VWDWHG� UHSHDWHGO\� LQ� LQWHUSUHWLQJ
$UWLFOH�,��6HFWLRQ����WKDW�SURYLVLRQ�LV�PHDQW�WR�HPERG\�D
VWURQJ� QRWLRQ� RI� SULYDF\�� FDUHIXOO\� VDIHJXDUGHG� LQ� WKLV
&RPPRQZHDOWK� IRU� WKH� SDVW� WZR� FHQWXULHV�´� � ,G�� � 7KH
&RXUW�WKHQ�FRQFOXGHG�WKDW�WKH�SXUSRVH�RI�WKH�H[FOXVLRQDU\
UXOH�DV�GHYHORSHG�LQ�3HQQV\OYDQLD�ZDV�QRW�VROHO\�WR�GHWHU
SROLFH�FRQGXFW��DV�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�KDG
LQWHUSUHWHG� LW��EXW� UDWKHU�ZDV� ³XQVKDNDEO\� OLQNHG� WR�D
ULJKW�RI�SULYDF\�LQ�WKLV�&RPPRQZHDOWK�´� �����3D��DW
���������$��G�DW�����>HPSKDVLV�DGGHG@�
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���WKH�ODZ�RI�WKLV�&RPPRQZHDOWK�KDV�DOZD\V�PDLQWDLQHG�D
VWURQJ� SUHIHUHQFH� IRU� WKH� ULJKWV� RI� WKH� LQGLYLGXDO� LQ� WKH
IDFH� RI� FRHUFLYH� VWDWH� DFWLRQ�� � 7KURXJK� RXU� GHFLVLRQV� LQ
&RPPRQZHDOWK� Y�� +LFNV�� ���� 3D�� ����� ���� $��G� ���
��������&RPPRQZHDOWK�Y�� -HIIULHV������ 3D�� ����� ���
$��G� ���� �������� &RPPRQZHDOWK� Y�� -RQHV�� ���� 3D�
���������$��G�������������>FHUW��GHQLHG������8�6�����
������@��DQG�&RPPRQZHDOWK�Y��%DUQHWW������3D������
���� $��G� ����� �������� WKLV� &RXUW�� ERWK� LQ� FRRUGLQDWLRQ
ZLWK�DQG�LQGHSHQGHQW�RI�WKH�IHGHUDO�FRXUWV��KDV�VHW�IRUWK
WKH� VWDQGDUGV� WR� EH� DSSOLHG� LQ� GHWHUPLQLQJ� ZKHWKHU� DQ
LQGLYLGXDO�LV�VHL]HG�DQG�ZKHWKHU�WKH�VHL]XUH�LV�ODZIXO��DQG
LI�LW�LV�QRW�ODZIXO��ZKHWKHU�DQ\�HYLGHQFH�REWDLQHG�PXVW�EH
VXSSUHVVHG�

���,Q�-RQHV��WKLV�&RXUW�DGRSWHG�DQ�REMHFWLYH�VWDQGDUG�IRU
GHWHUPLQLQJ� ZKDW� DPRXQW� RI� IRUFH� FRQVWLWXWHV� WKH
LQLWLDWLRQ�RI�D�7HUU\�VWRS��³ZKHWKHU�D�UHDVRQDEOH�>SHUVRQ@
LQQRFHQW�RI�DQ\�FULPH��ZRXOG�KDYH�WKRXJKW�KH�ZDV�EHLQJ
UHVWUDLQHG� KDG� KH� EHHQ� LQ� WKH� GHIHQGDQW¶V� VKRHV�´� � ���
3D��DW����������$��G�DW�������7KLV�FDVH��ZKLFK�SUHFHGHG
WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW¶V� GHFLVLRQ� LQ� 8QLWHG
6WDWHV� Y��0HQGHQKDOO�� ���� 8�6�� ����� ���� 6�&W�� �����
���/�(G��G�������������ZDV�D�SUHFXUVRU�WR�WKH�VR�FDOOHG
³0HQGHQKDOO´�WHVW�SRVLWHG�E\�WKH�8QLWHG�6WDWHV�6XSUHPH
&RXUW��³D�SHUVRQ�KDV�EHHQ�µVHL]HG¶�ZLWKLQ�WKH�PHDQLQJ�RI
WKH� )RXUWK� $PHQGPHQW� RQO\� LI�� LQ� YLHZ� RI� DOO� WKH
FLUFXPVWDQFHV� VXUURXQGLQJ� WKH� LQFLGHQW�� D� UHDVRQDEOH
SHUVRQ� ZRXOG� KDYH� EHOLHYHG� KH� ZDV� QRW� IUHH� WR� OHDYH�´
����8�6��DW����������6�&W��DW����������/�(G��G�DW�����

7KH� -RQHV�0HQGHQKDOO� VWDQGDUG� KDV� VLQFH� EHHQ
FRQVLVWHQWO\� IROORZHG� LQ� 3HQQV\OYDQLD� LQ� GHWHUPLQLQJ
ZKHWKHU�WKH�FRQGXFW�RI�WKH�SROLFH�DPRXQWV�WR�D�VHL]XUH�RU
ZKHWKHU�WKHUH�LV�VLPSO\�D�PHUH�HQFRXQWHU�EHWZHHQ�FLWL]HQ
DQG� SROLFH� RIILFHU�� � 6HH�� H�J��� &RPPRQZHDOWK� Y�
/RYHWWH�� ���� 3D�� ����� ���� $��G� ���� �������� FHUW�
GHQLHG������8�6������������6�&W����������/�(G��G�����
��������&RPPRQZHDOWK�Y��+DOO������3D�����������$��G
�������������&RPPRQZHDOWK�Y��%URZQ������3D�6XSHU�
���������$��G�������������&RPPRQZHDOWK�Y��%XOOLQJ�
���� 3D�6XSHU�� ���� ���� $��G� ���� �������
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&RPPRQZHDOWK�Y��&DUUROO������3D�6XSHU�� ��� ����$��G
���� �������-RKQVRQ�� -��� GLVVHQWLQJ��� � 6HH� DOVR
&RPPRQZHDOWK�Y�� /HZLV������ 3D�� ����� ���� $��G����
����������


�
�
�


7KXV�� WKHUH� H[LVWV� FOHDU� SUHFHGHQW� LQ� 3HQQV\OYDQLD
GHILQLQJ� WKH� DSSURSULDWH� VWDQGDUGV� WR� EH� XVHG� ZKHQ
FRQVLGHULQJ�ZKHWKHU�DQ� LQGLYLGXDO�KDV�EHHQ� VHL]HG�� �7KH
ORQJ�VWDQGLQJ� GHILQLWLRQ� RI� ZKDW� FRQVWLWXWHV� D� VHL]XUH
DSSOLHG� E\� WKH� &RXUWV� RI� WKLV� &RPPRQZHDOWK� FDQQRW� EH
LJQRUHG�� SDUWLFXODUO\� ZKHQ� YLHZHG� LQ� WDQGHP� ZLWK� WKLV
&RXUW¶V� UHFRJQLWLRQ� RI� WKH� SULYDF\� ULJKWV� HPERGLHG� LQ
$UWLFOH�,��6HFWLRQ���


�
�
�


/HVV� WKDQ� WKUHH� \HDUV� DJR�� WKLV� &RXUW�� LQ
&RPPRQZHDOWK� Y�� 5RGULTXH]�� VXSUD�� UHMHFWHG� WKH
FRQWHQWLRQ� WKDW� WKH� JRDO� RI� FXUWDLOLQJ� WKH� GUXJ� WUDGH
SHUPLWV� WKH� H[SDQVLRQ� RI� SROLFH� LQWUXVLRQ� ZLWKRXW� WKH
FRQVWLWXWLRQDO� MXVWLILFDWLRQ� RI� UHDVRQDEOH� VXVSLFLRQ� RU
SUREDEOH�FDXVH�

:H� HPSKDWLFDOO\� UHMHFW� WKH� 6XSHULRU� &RXUW¶V� ³HQG
MXVWLILHV� WKH� PHDQV´� DQDO\VLV�� � %\� IRFXVLQJ� LWV
DWWHQWLRQ� RQO\� XSRQ� WKH� VHULRXV� LOOV� LQIOLFWHG� XSRQ
VRFLHW\�E\�LOOHJDO�QDUFRWLFV��WKH�6XSHULRU�&RXUW�IDLOHG
WR�UHFRJQL]H�DQG�UHVSRQG�WR�QHFHVVDU\�FRQVWLWXWLRQDO
FRQVWUDLQWV� RQ� H[FHVVLYH� SROLFH� FRQGXFW�� � 7KH
VHULRXVQHVV� RI� FULPLQDO� DFWLYLW\� XQGHU� LQYHVWLJDWLRQ�
ZKHWKHU�LW�LV�WKH�VDOH�RI�GUXJV�RU�WKH�FRPPLVVLRQ�RI�D
YLROHQW�FULPH��FDQ�QHYHU�EH�XVHG�DV� MXVWLILFDWLRQ� IRU
LJQRULQJ� RU� DEDQGRQLQJ� WKH� FRQVWLWXWLRQDO� ULJKW� RI
HYHU\� LQGLYLGXDO� LQ� WKLV� &RPPRQZHDOWK� WR� EH� IUHH
IURP� LQWUXVLRQV� XSRQ� KLV� RU� KHU� SHUVRQDO� OLEHUW\
DEVHQW�SUREDEOH�FDXVH�

$FFRUGLQJO\��ZH�GHFOLQH�WR�DGRSW�WKH�UDWLRQDOH�RI�WKH
6XSHULRU� &RXUW� RU� WKH� DUJXPHQWV� RIIHUHG� E\� WKH
&RPPRQZHDOWK��DQG�WKXV��ZH�GHFOLQH�WR�H[SDQG�WKH
DSSURSULDWH�QDUURZ�³UHDVRQDEOH�VXVSLFLRQ´�H[FHSWLRQ
WR�SUREDEOH�FDXVH�DOUHDG\�HVWDEOLVKHG�E\�WKH�8QLWHG
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6WDWHV�6XSUHPH�&RXUW�LQ�7HUU\�Y��2KLR�DQG�E\�WKLV
&RXUW� LQ� &RPPRQZHDOWK� Y�� +LFNV�� ���� 3D�� ����
����$��G������������

���� 3D�� DW� ���� ���� $��G� DW� ������ � $V� ZH� GHFOLQHG� WR
H[SDQG�WKH�UHDVRQDEOH�VXVSLFLRQ�H[FHSWLRQ�LQ�5RGULTXH]
DV� FRQWUDU\� WR� WKH� SURWHFWLRQV� DIIRUGHG� E\� $UWLFOH� ,�
6HFWLRQ� ��� VR� WRR� GRHV� WKLV� &RXUW� GHFOLQH� WR� QDUURZ� WKH
ORQJ�UHFRJQL]HG� GHILQLWLRQ� RI� VHL]XUH� E\� DGRSWLQJ� WKH
+RGDUL�'��GHILQLWLRQ�

7KXV�� ZH� ILQG� WKDW� WKHUH� DUH� DPSOH� SROLF\� UHDVRQV� WR
UHMHFW�WKH�GHFLVLRQ�RI�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�LQ
+RGDUL� '�� DV� EHLQJ� LQFRQVLVWHQW� ZLWK� WKH� FRQVWLWXWLRQDO
SURWHFWLRQV� DIIRUGHG� XQGHU� $UWLFOH� ,�� 6HFWLRQ� �� RI� WKH
3HQQV\OYDQLD� &RQVWLWXWLRQ�� � $V� DSWO\� SXW� E\� -XVWLFHV
6WHYHQV� DQG� 0DUVKDOO�� ³>L@I� FDUULHG� WR� LWV� ORJLFDO
FRQFOXVLRQ�� LW� ZLOO� HQFRXUDJH� XQODZIXO� GLVSOD\V� RI� IRUFH
WKDW� ZLOO� IULJKWHQ� FRXQWOHVV� FLWL]HQV� LQWR� VXUUHQGHULQJ
ZKDWHYHU�SULYDF\�ULJKWV�WKH\�PD\�VWLOO�KDYH�´������8�6��DW
��������� ���� 6�&W�� DW� ������ ���� /�(G��G� DW� ���
�6WHYHQV��-���GLVVHQWLQJ��

&RPPRQZHDOWK�Y��0DWRV��VXSUD�DW�BBB�� ����$��G�DW��������� �IRRWQRWH

RPLWWHG��

���� 2XU�6XSUHPH�&RXUW��LQ�&RPPRQZHDOWK�Y��:KLWP\HU������3D������

���� $��G� ����� �������� UHLWHUDWHG� WKH� SURKLELWLRQ� DJDLQVW� WKH� UDQGRP

VWRSSLQJ�RI�YHKLFOHV�RQ�WKH�KLJKZD\V�RI�WKLV�&RPPRQZHDOWK�

,Q�&RPPRQZHDOWK�Y��6ZDQJHU������3D�����������$��G
������������WKLV�&RXUW�DGGUHVVHG�WKH�LVVXH�RI�ZKHWKHU�D
SROLFH� RIILFHU� FRXOG� VWRS� WKH� GULYHU� RI� DQ� DXWRPRELOH
ZLWKRXW� KDYLQJ� REVHUYHG� WKDW� GULYHU� YLRODWH� DQ\� RI� WKH
SURYLVLRQV� RI� WKH� 9HKLFOH� &RGH�� � :H� ILUVW� DFNQRZOHGJHG
WKDW�WKH�VWRSSLQJ�RI� D�YHKLFOH� DQG� WKH�GHWDLQPHQW� RI� LWV
SDVVHQJHUV�FRQVWLWXWHV�D�VHL]XUH�DQG�WKHUHIRUH�LPSOLFDWHV
WKH� )RXUWK� $PHQGPHQW���� >DQG@� KHOG� WKDW� ³EHIRUH� WKH
JRYHUQPHQW�PD\�VLQJOH�RXW�RQH�DXWRPRELOH�WR�VWRS��WKHUH
PXVW� EH� VSHFLILF� IDFWV� MXVWLI\LQJ� WKLV� LQWUXVLRQ�� � 7R� KROG
RWKHUZLVH� ZRXOG� EH� WR� JLYH� WKH� SROLFH� DEVROXWH�
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XQUHYLHZDEOH� GLVFUHWLRQ� DQG� DXWKRULW\� WR� LQWUXGH� LQWR� DQ
LQGLYLGXDO¶V�OLIH�IRU�QR�FDXVH�ZKDWVRHYHU�´��,G�


�
�
�


7KLV�&RXUW� >LQ�&RPPRQZHDOWK�Y��0XUUD\������3D�� ���
����$��G�����������@�UHYHUVHG�WKH�GHIHQGDQW¶V�FRQYLFWLRQ
RQ�WKH�EDVLV�WKDW�WKH�HYLGHQFH�REWDLQHG�IURP�WKH�VHDUFK
RI�WKH�YHKLFOH�VKRXOG�KDYH�EHHQ�VXSSUHVVHG�EHFDXVH�³WKH
&RPPRQZHDOWK¶V� SRZHU� WR� UHJXODWH� YHKLFXODU� WUDIILF
ZLWKLQ�LWV�ERUGHUV�GLG�QRW�VXSSO\�DQ�DGHTXDWH�MXVWLILFDWLRQ
IRU� WKH� LQWUXVLRQ� XSRQ� SULYDF\� RFFDVLRQHG� E\� WKH� VWRS�´
,G��DW���������$��G�DW�������,Q�VR�KROGLQJ��ZH�UHDIILUPHG
WKH�UXOH�VHW�IRUWK�LQ�6ZDQJHU�

,I�WKH�DOOHJHG�EDVLV�RI�D�YHKLFXODU�VWRS�LV�WR�SHUPLW�D
GHWHUPLQDWLRQ� ZKHWKHU� WKHUH� KDV� EHHQ� FRPSOLDQFH
ZLWK�WKH�0RWRU�9HKLFOH�&RGH�RI�WKLV�&RPPRQZHDOWK�
LW�LV�LQFXPEHQW�XSRQ�WKH�RIILFHU�WR�DUWLFXODWH�VSHFLILF
IDFWV� SRVVHVVHG� E\� KLP�� DW� WKH� WLPH� RI� WKH
TXHVWLRQHG�VWRS��ZKLFK�ZRXOG�SURYLGH�SUREDEOH�FDXVH
WR� EHOLHYH� WKDW� WKH� YHKLFOH� RU� WKH� GULYHU� ZDV� LQ
YLRODWLRQ�RI�VRPH�SURYLVLRQ�RI�WKH�&RGH�

,G�� DW� ������� ���� $��G� DW� ������� �FLWLQJ
&RPPRQZHDOWK� Y�� 6ZDQJHU�� ���� 3D�� ����� ����� ���
$��G������������������IRRWQRWH�RPLWWHG��


�
�
�


:KHQ� SUHYLRXVO\� IDFHG� ZLWK� WKHVH� WZR� FRPSHWLQJ
LQWHUHVWV�� ZH� KHOG� ³WKDW� D� VWRS� RI� D� VLQJOH� YHKLFOH� LV
XQUHDVRQDEOH�ZKHUH�WKHUH�LV�QR�RXWZDUG�VLJQ�WKH�YHKLFOH
RU� WKH� RSHUDWRU� DUH� LQ� YLRODWLRQ� RI� 7KH� 9HKLFOH� &RGH����
>%@HIRUH�WKH�JRYHUQPHQW�PD\�VLQJOH�RXW�RQH�DXWRPRELOH
WR� VWRS�� WKHUH� PXVW� EH� VSHFLILF� IDFWV� MXVWLI\LQJ� WKLV
LQWUXVLRQ�´� &RPPRQZHDOWK� Y�� 6ZDQJHU�� ���� 3D�� DW
���������$��G�DW�����

&RPPRQZHDOWK� Y�� :KLWP\HU�� VXSUD� DW� BBB�� ���� $��G� DW� ����������

6HH� DOVR�� &RPPRQZHDOWK� Y�� 'H:LWW�� VXSUD� DW� ��������� ���� $��G� DW
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������ &RPPRQZHDOWK� Y�� 6FDYHOOR�� ���� $��G� ���� ��� �3D�6XSHU�� ������

DSSHDO�JUDQWHG��BBB�3D��BBB��BBB�$��G�BBB��2FWREHU�����������

���� 5HFHQWO\�� WKLV� &RXUW�� LQ� &RPPRQZHDOWK� Y�� <DVKLQVNL�� VXSUD�� BBB

$��G�DW�BBB��FRQFOXGHG�WKDW�WKH�GHIHQGDQW�KDG�EHHQ�VHL]HG�� LQ�YLRODWLRQ�RI

$UWLFOH�,��6HFWLRQ����ZKHQ�

���7URRSHU�*LEVRQ�DQG�KLV�SDUWQHU�V\VWHPDWLFDOO\�HQJDJHG
WKH� GULYHUV� HQWHULQJ� WKH� WXUQSLNH� LQ� FRQYHUVDWLRQ�� � 7KLV
EULHI�HQFRXQWHU��DW�OHDVW�LQ�WKH�FDVH�RI�RXU�DSSHOODQW��DQG
SUHVXPDEO\� ZLWK� PRVW�� LI� QRW� DOO�� RI� WKH� RWKHU� GULYHUV
HQWHULQJ� WKH� WXUQSLNH�� SURYLGHG� WKH� 7URRSHU� VXIILFLHQW
HQRXJK� FRQWDFW� ZLWK� WKH� DSSHOODQW� WR� SUHVXPSWLYHO\
GHWHUPLQH� WKDW�KH�PLJKW� EH� RSHUDWLQJ� WKH�YHKLFOH�XQGHU
WKH�LQIOXHQFH�RI�DOFRKRO���7KH�ORZHU�FRXUW�PD\�KDYH�EHHQ
LQFOLQHG� WR� EHOLHYH� WKH� UDWKHU� LQFUHGXORXV� H[SODQDWLRQ� RI
7URRSHU�*LEVRQ�WKDW��LQ�V\VWHPDWLFDOO\�HQJDJLQJ�GULYHUV�LQ
FRQYHUVDWLRQ��KH�DQG�KLV�SDUWQHU�ZHUH�SHUIRUPLQJ�³SXEOLF
UHODWLRQV´� DFWLYLWLHV� IRU� WKH� 3HQQV\OYDQLD� 6WDWH� 3ROLFH� DV
RSSRVHG� WR� VHHNLQJ�GUXQN� GULYHUV�� � 1HYHUWKHOHVV�� LQ� RXU
RSLQLRQ� VXFK� D� FRXUVH� RI� FRQGXFW� GHVFULEHV� D� GH� IDFWR
URDGEORFN�UHJDUGOHVV�RI�LQWHQW�

$� ³URDGEORFN´� KDV� EHHQ� FKDUDFWHUL]HG� DV� D� ³V\VWHPDWLF
SURJUDP� RI� FKHFNLQJ� YHKLFOHV� RU� GULYHUV�´� � ��� 3D�&�6�� �
�����E��� �)XUWKHU��RXU�6XSUHPH�&RXUW�� LQ�GLVFXVVLQJ� WKH
FDVH� RI� 8QLWHG� 6WDWHV� Y�� 0DUWLQH]�)XHUWH�� ���� 8�6�
��������6�&W���������������XVHG� WKH�IROORZLQJ� ODQJXDJH
WR�GHVFULEH�FRQGXFW�ZKLFK�ZDV�FRQVLGHUHG�D�URDGEORFN�LQ
WKDW� FDVH�� WKH� ³URXWLQH� VWRSSLQJ� RI� D� YHKLFOH� IRU� EULHI
TXHVWLRQLQJ� RI� LWV� RFFXSDQWV����´� � &RPPRQZHDOWK� Y�
7DUEHUW������3D�������BBB������$��G�������������������
5HJDUGOHVV� RI� LQWHQW� DQG�RU� WKH� SUHVHQFH� RI� UHDVRQDEOH
VXVSLFLRQ�� RU� WKH� ODFN� WKHUHRI�� WKLV� LV� SUHFLVHO\� ZKDW
7URRSHU�*LEVRQ�ZDV�HQJDJHG�LQ�

$V� PHQWLRQHG� HDUOLHU�� *LEVRQ� WHVWLILHG� WKDW� DV� DSSHOODQW
VWRSSHG�WR�WDNH�D�WLFNHW�KH�DVNHG�KLP�³KRZ�KH�ZDV�GRLQJ�
RU�ZKHUH�DUH�\RX�FRPLQJ�IURP�´��*LEVRQ�IXUWKHU�LQGLFDWHG
WKDW� DSSHOODQW� ZDVQ¶W� WKH� RQO\� LQGLYLGXDO� KH� HQJDJHG� LQ
WKLV�IDVKLRQ��UDWKHU�*LEVRQ�VWDWHG� ³,� VSHDN�WR� MXVW�DERXW
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HYHU\RQH� WKDW� JRHV� WKURXJK�´� � $V� VXFK�� *LEVRQ� DQG� KLV
SDUWQHU� ZHUH� HQJDJHG� LQ� D� SURFHVV� RI� WKH� ³URXWLQH
VWRSSLQJ� RI� D� YHKLFOH� IRU� EULHI� TXHVWLRQLQJ� RI� LWV
RFFXSDQWV�´��7KH�&RPPRQZHDOWK�DQG�WKH�ORZHU�FRXUW�DUH
TXLFN� WR� SRLQW� RXW� WKDW� 7URRSHU� *LEVRQ� QHYHU� RUGHUHG
DSSHOODQW�WR�VWRS�DQG�QHYHU�LQGLFDWHG�WKDW�KH�ZDV�QRW�IUHH
WR�OHDYH���+RZHYHU��LQ�RXU�RSLQLRQ�WKLV�LV�LPPDWHULDO�

7KH� GHILQLWLRQ� RI� D� URDGEORFN� GRHV� QRW� VWDWH� WKDW� WKH
V\VWHPDWLF�FKHFNLQJ�PXVW�EH�GRQH�XQGHU�D�WKUHDW�RI�IRUFH
RU� VRPH� RWKHU� IRUP� RI� FRPSXOVLRQ�� � 7R� WKH� H[WHQW� WKH
TXHVWLRQLQJ� RI� GULYHUV� FRPLQJ� WKURXJK� WKH� WROOERRWKV
HIIHFWLYHO\� SURYLGHG� EULHI� FRQWDFW� ZLWK� PRVW� RI� WKHP� LW
ZRXOG� VHUYH� WKH� VDPH� SXUSRVH�� � )XUWKHU�� WKLV� DUJXPHQW
LJQRUHV� WKH� UHDOLW\� RI� WKH� FLUFXPVWDQFHV�� � 7KH
RYHUZKHOPLQJ�PDMRULW\� RI� OD\� SHRSOH� GR� QRW� IHHO� IUHH� WR
VLPSO\� LJQRUH� D� SROLFH� RIILFHU¶V� TXHVWLRQV� DQG� FRQWLQXH
GULYLQJ� DORQJ�� � :H� UHFRJQL]HG� D� VLPLODU� FRQFHSW� LQ
&RPPRQZHDOWK�Y��=RJE\������$��G�������������ZKHUH
ZH� VWDWHG� ³>W@KH� UHDOLW\� RI� WKH� PDWWHU� LV� WKDW� ZKHQ� D
SROLFH� RIILFHU� UHTXHVWV� D� FLYLOLDQ� WR� GR� VRPHWKLQJ�� HYHQ
VRPHWKLQJ� DV� VLPSOH� DV� µPRYH� DORQJ�¶� LW� LV� PRVW� RIWHQ
SHUFHLYHG� DV� D� FRPPDQG� WKDW� ZLOO� EH� PHW� ZLWK� DQ
XQSOHDVDQW�UHVSRQVH�LI�GLVREH\HG�´��,G�������$��G�DW�����

1R� OHVV� DQ� DXWKRULW\� WKDQ� -XVWLFH� 6WHYHQV� RI� WKH� 8QLWHG
6WDWHV� 6XSUHPH� &RXUW� KDV� VWDWHG� ³>U@HSHDWHG� GHFLVLRQV
E\�RUGLQDU\� FLWL]HQV� WR� VXUUHQGHU� WKDW� LQWHUHVW� >WKH� ULJKW
WR� UHIXVH� FRQVHQW� WR� D� VHDUFK@� FDQQRW� EH� VDWLVIDFWRULO\
H[SODLQHG� RQ� DQ\� K\SRWKHVLV� RWKHU� WKDQ� DQ� DVVXPSWLRQ
WKDW�WKH\�EHOLHYHG�WKH\�KDG�D�OHJDO�GXW\�WR�GR�VR�´��2KLR
Y�� 5RELQHWWH�� BBB� 8�6�� BBB�� BBB�� ���� 6�&W�� ����� ���
�������'LVVHQWLQJ� 2SLQLRQ��� � 7KHVH� REVHUYDWLRQV
GHPRQVWUDWH�WKDW�D�SROLFH�RIILFHU�QHHG�QRW�RIILFLDOO\�³VWRS´
D� YHKLFOH� WR� HIIHFWXDWH� WKH� LQYHVWLJDWLYH� SXUSRVH�� LW� LV
HQRXJK� LI� WKH\� DVN� D� TXHVWLRQ� RI� D� PRWRULVW� EHFDXVH�
H[FHSW� IRU� WKH� EUDVKHVW� RI� PRWRULVWV�� WKH� RUGLQDU\
PRWRULVW�ZLOO�IHHO�FRPSHOOHG�WR�VWRS�DQG�UHVSRQG�

&RPPRQZHDOWK�Y��<DVKLQVNL��VXSUD�DW�BBBBB�

���� :KLOH� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� LQ� D� SOXUDOLW\� GHFLVLRQ� LQ

8QLWHG� 6WDWHV� Y�� 0HQGHQKDOO�� ���� 8�6�� ���� �������� FRQFOXGHG� WKDW� DQ
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HQFRXQWHU�EHWZHHQ�D�FLWL]HQ�DQG�D�'($�DJHQW�LQ�DQ�DLUSRUW�WHUPLQDO�KDG�QRW

FRQVWLWXWHG� DQ� LQYHVWLJDWRU\� GHWHQWLRQ� XQGHU� IHGHUDO� ODZ�� WKH� &RXUW� QRWHG

WKDW� HQFRXQWHUV� EHWZHHQ� RIILFHUV� ZDONLQJ� XSRQ� VWUHHWV� RU� LQ� WKH� SXEOLF

FRQFRXUVHV� RI� DLU�� UDLO� DQG� EXV� WHUPLQDOV� DUH� LQKHUHQWO\� GLIIHUHQW� IURP

HQFRXQWHUV� EHWZHHQ� JRYHUQPHQW� DJHQWV� LQLWLDWHG� E\� WKH� VWRS� RI� D� YHKLFOH

DQG�LWV�SDVVHQJHUV�

7KH� &RXUW¶V� GHFLVLRQV� LQYROYLQJ� LQYHVWLJDWRU\� VWRSV� RI
DXWRPRELOHV� GR� QRW� SRLQW� LQ� DQ\� GLIIHUHQW� GLUHFWLRQ�� � ,Q
8QLWHG� 6WDWHV� Y�� %ULJQRQL�3RQFH�� ���� 8�6�� ����� WKH
&RXUW�KHOG�WKDW�D�URYLQJ�SDWURO�RI�ODZ�HQIRUFHPHQW�RIILFHUV
FRXOG� VWRS� PRWRULVWV� LQ� WKH� JHQHUDO� DUHD� RI� DQ
LQWHUQDWLRQDO� ERUGHU� IRU� EULHI� LQTXLU\� LQWR� WKHLU� UHVLGHQFH
VWDWXV�RQO\� LI� WKH�RIILFHUV� UHDVRQDEO\�VXVSHFWHG� WKDW�WKH
YHKLFOH� PLJKW� FRQWDLQ� DOLHQV� ZKR� ZHUH� LOOHJDOO\� LQ� WKH
FRXQWU\�� � ,G��� DW� ��������� � 7KH� *RYHUQPHQW� GLG� QRW
FRQWHQG�LQ�WKDW�FDVH�WKDW�WKH�SHUVRQV�ZKRVH�DXWRPRELOHV
ZHUH�GHWDLQHG�ZHUH�QRW�VHL]HG���,QGHHG��WKH�*RYHUQPHQW
DFNQRZOHGJHG� WKDW� WKH� RFFXSDQWV� RI� D� GHWDLQHG� YHKLFOH
ZHUH�UHTXLUHG�WR�UHVSRQG�WR�WKH�RIILFHUV¶�TXHVWLRQV�DQG�RQ
VRPH� RFFDVLRQV� WR� SURGXFH� GRFXPHQWV� HYLGHQFLQJ� WKHLU
HOLJLELOLW\� WR� EH� LQ� WKH� 8QLWHG� 6WDWHV�� � ,G��� DW� ����
0RUHRYHU�� VWRSSLQJ� RU� GLYHUWLQJ� DQ� DXWRPRELOH� LQ
WUDQVLW��ZLWK�WKH�DWWHQGDQW�RSSRUWXQLW\� IRU�D�YLVXDO
LQVSHFWLRQ� RI� DUHDV� RI� WKH� SDVVHQJHU� FRPSDUWPHQW
QRW�RWKHUZLVH�REVHUYDEOH��LV�PDWHULDOO\�PRUH�LQWUXVLYH
WKDQ�D�TXHVWLRQ�SXW�WR�D�SDVVLQJ�SHGHVWULDQ��DQG�WKH�IDFW
WKDW�WKH�IRUPHU�DPRXQWV�WR�D�VHL]XUH�WHOOV�YHU\� OLWWOH
DERXW� WKH� FRQVWLWXWLRQDO� VWDWXV� RI� WKH� ODWWHU�� � 6HH� DOVR
'HODZDUH�Y��3URXVH������8�6�� �����8QLWHG�6WDWHV� Y�
0DUWLQH]�)XHUWH������8�6���DW���������

8QLWHG� 6WDWHV� Y�� 0HQGHQKDOO�� VXSUD�� ���� 8�6�� DW� �������� �HPSKDVLV

DGGHG��

���� 2XU� HVWHHPHG� FROOHDJXHV� RI� WKH� GLVVHQW� DQG� WKH� OHDUQHG� WULDO� FRXUW

UHDVRQ�WKDW�WKH�FRRSHUDWLRQ�RI�0U��3UDWKHU��WKH�EXV�GULYHU��REYLDWHV�WKH�QHHG
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WR� DQDO\]H� WKH� VWRS� RI� WKH� EXV� XQGHU� WKH� VXEVWDQWLDO� ERG\� RI� FDVH� ODZ�

SURKLELWLQJ� WKH� UDQGRP� VWRSSLQJ� RI� YHKLFOHV�� DV� WKH� VWRS� ZDV� FRQVHQVXDO�

:KLOH�ZH�UHIXVH�WR�ILQG�WKDW�0U��3UDWKHU�FRXOG�SURYLGH�D�YDOLG�FRQVHQW�IRU�WKH

������������������������������

��7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW� LQ�8QLWHG�6WDWHV�Y��%ULJQRQL�3RQFH�
����8�6��������������KHOG�WKDW�D�URYLQJ�SDWURO�RI� ODZ�HQIRUFHPHQW�RIILFHUV
FRXOG�QRW� VWRS�PRWRULVWV� LQ� WKH�JHQHUDO� DUHD� RI� DQ� LQWHUQDWLRQDO� ERUGHU� IRU
EULHI� LQTXLU\� LQWR� WKHLU� UHVLGHQFH� VWDWXV� LI� WKH� RIILFHUV� GLG� QRW� KDYH� D
UHDVRQDEOH�� DUWLFXODEOH� VXVSLFLRQ� WKDW� WKH� YHKLFOH�PLJKW� FRQWDLQ� DOLHQV�ZKR
ZHUH�LOOHJDOO\�LQ�WKH�FRXQWU\��7KH�&RXUW�KHOG��³LW�LV�QRW�µUHDVRQDEOH¶�XQGHU�WKH
)RXUWK�$PHQGPHQW�WR�PDNH�VXFK�VWRSV�RQ�D�UDQGRP�EDVLV«���)RU�WKH�VDPH
UHDVRQV�WKDW�WKH�)RXUWK�$PHQGPHQW�IRUELGV�VWRSSLQJ�YHKLFOHV�DW�UDQGRP�WR
LQTXLUH� LI� WKH\� DUH� FDUU\LQJ� DOLHQV� ZKR� DUH� LOOHJDOO\� LQ� WKH� FRXQWU\�� LW� DOVR
IRUELGV�VWRSSLQJ�RU�GHWDLQLQJ�SHUVRQV�IRU�TXHVWLRQLQJ�DERXW�WKHLU�FLWL]HQVKLS
RQ�OHVV�WKDQ�D�UHDVRQDEOH�VXVSLFLRQ�WKDW�WKH\�PD\�EH�DOLHQV�´� �����8�6��DW
����������6LPLODUO\��WKH�6XSUHPH�&RXUW�LQ�5HLG�Y��*HRUJLD������8�6������
������������UHYHUVHG�WKH�FRQYLFWLRQ�RI�DQ�DLUOLQH�SDVVHQJHU�ZKHUH�WKH�DJHQW
DVNHG�WZR�PHQ�RXWVLGH�WKH�DLUSRUW�WHUPLQDO�³LI�WKH\�ZRXOG�DJUHH�WR�UHWXUQ�WR
WKH�WHUPLQDO�DQG�WR�FRQVHQW�WR�D�VHDUFK�RI�WKHLU�SHUVRQV�DQG�WKHLU�VKRXOGHU
EDJV���7KH�DJHQW�WHVWLILHG�WKDW�WKH�SHWLWLRQHU�QRGGHG�KLV�KHDG�DIILUPDWLYHO\�
DQG�WKDW�WKH�RWKHU�UHVSRQGHG�� µ<HDK��RND\�¶� �$V�WKH� WKUHH�RI�WKHP�HQWHUHG
WKH� WHUPLQDO�� KRZHYHU�� WKH� SHWLWLRQHU� EHJDQ� WR� UXQ� DQG� EHIRUH� KH� ZDV
DSSUHKHQGHG��DEDQGRQHG�KLV�VKRXOGHU�EDJ���7KH�EDJ��ZKHQ�UHFRYHUHG��ZDV
IRXQG�WR�FRQWDLQ�FRFDLQH�´��5HLG�Y��*HRUJLD��VXSUD���7KH�5HLG�&RXUW�KHOG�

7KH�)RXUWK�DQG�)RXUWHHQWK�$PHQGPHQWV¶�SURKLELWLRQ�RI�VHDUFKHV�DQG
VHL]XUHV� WKDW� DUH� QRW� VXSSRUWHG� E\� VRPH� REMHFWLYH� MXVWLILFDWLRQ
JRYHUQV� DOO� VHL]XUHV� RI� WKH� SHUVRQ�� ³LQFOXGLQJ� VHL]XUHV� WKDW� LQYROYH
RQO\� D� EULHI� GHWHQWLRQ� VKRUW� RI� WUDGLWLRQDO� DUUHVW�� � 'DYLV� Y�
0LVVLVVLSSL������8�6��������������7HUU\�Y��2KLR������8�6����������
�������´� � 8QLWHG� 6WDWHV� Y�� %ULJQRQL�3RQFH�� ���� 8�6�� ����� ���
���������:KLOH�WKH�&RXUW�KDV�UHFRJQL]HG�WKDW�LQ�VRPH�FLUFXPVWDQFHV�D
SHUVRQ�PD\�EH�GHWDLQHG�EULHIO\��ZLWKRXW�SUREDEOH�FDXVH�WR�DUUHVW�KLP�
DQ\� FXUWDLOPHQW� RI� D� SHUVRQ¶V� OLEHUW\� E\� WKH� SROLFH� PXVW� EH
VXSSRUWHG�DW�OHDVW�E\�D�UHDVRQDEOH�DQG�DUWLFXODEOH�VXVSLFLRQ�WKDW�WKH
SHUVRQ�VHL]HG�LV�HQJDJHG�LQ�FULPLQDO�DFWLYLW\���6HH�%URZQ�Y��7H[DV�
����8�6������ ��� ��������'HODZDUH� Y�� 3URXVH������8�6�� ����� ���
�������� 8QLWHG� 6WDWHV� Y�� %ULJQRQL�3RQFH�� VXSUD�� $GDPV� Y�
:LOOLDPV������8�6�����������������������7HUU\�Y��2KLR��VXSUD�

5HLG�Y��*HRUJLD������8�6��DW������HPSKDVLV�VXSSOLHG��
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XQFRQVWLWXWLRQDO�VHL]XUH�RI�DQ\�SDVVHQJHU�RQ�KLV�EXV��WKH�VHL]XUH�LQ�WKLV�FDVH

FDQQRW� SDVV� FRQVWLWXWLRQDO� PXVWHU� HYHQ� ZKHQ� ZH� H[DPLQH� �� LQ� LVRODWLRQ� �

RQO\�WKH�LQWHUDFWLRQ�EHWZHHQ�$JHQW�3DUHW�DQG�DSSHOODQW�DIWHU�WKH�VHL]XUH�RI

WKH� EXV� KDG� EHHQ� FRPSOHWHG� E\� LWV� UHPRYDO� WR� DQ� DUHD� DORQJVLGH� WKH� WROO

SOD]D�

���� 6XSHULQWHQGHQW�7LOZLFN�RI� WKH�'HODZDUH�5LYHU�7ROO�%ULGJH�&RPPLVVLRQ

WHVWLILHG�DW�WULDO�WKDW�QR�RQH�FRXOG�OHDYH�WKH�EXV�DQG�ZDON�RU�KLWFKKLNH�IURP

WKH� DUHD�ZKHUH� LW� KDG� EHHQ� GLUHFWHG� E\� WKH� DJHQWV�� VLQFH� SHGHVWULDQV� DUH

SURKLELWHG�XSRQ�5RXWH�������7KXV�WKH�JURXQGV�XVXDOO\�XUJHG�XSRQ�WKLV�&RXUW

E\�WKH�&RPPRQZHDOWK�LQ�VXSSRUW�RI�LWV�FODLP�WKDW�WKHUH�ZDV�QR�VHL]XUH��L�H��

WKDW� WKH� VXVSHFW� ZDV� IUHH� WR� GHFOLQH� WR� DQVZHU� RU� WR� ZDON� DZD\��� LV� QRW

��������������������������������������������������������������������������������������������������

�� 7KLV�PD\�SURYLGH� DQ� H[SODQDWLRQ� IRU� WKH�PRYH� E\� RIILFHU� 3DUHW� IURP� WKH
IRUPHU� SUDFWLFH� RI� ERDUGLQJ� EXVHV� GXULQJ� VFKHGXOHG� VWRSV� DQG� OD\RYHUV�
&RPPRQZHDOWK� Y�� +ROW�� ���� $��G� ����� �3D�6XSHU�� ������
&RPPRQZHDOWK� Y�� 9DVTXH]�� ���� $��G�� ��� �3D�6XSHU�� ������
&RPPRQZHDOWK�Y��:ULJKW������$��G������3D�6XSHU��������

��$V�RXU�OHDUQHG�FROOHDJXH��-XGJH�-RKQ�*��%URVN\��KDV�DVWXWHO\�UHLWHUDWHG�

«LW�PXVW� EH� UHPHPEHUHG� WKDW� D� SROLFH� RIILFHU� LV� DQ� DXWKRULW\� ILJXUH
DQG� WKDW� DQ� RIILFHU¶V� DXWKRULW\� LV� FRPPRQO\� UHLQIRUFHG� ZKHQ
HQFRXQWHULQJ�D� µVXVSHFW�¶� �)RU� LQVWDQFH�� LI� D� GULYHU� LV� VWRSSHG�XQGHU
VXVSLFLRQ�RI�D�VLPSOH�WUDIILF�YLRODWLRQ�WKH�GULYHU�PD\�EH�DVNHG� IRU� D
GULYHU¶V�OLFHQVH�DQG�UHJLVWUDWLRQ��RU�PD\�EH�DVNHG�WR�VWHS�RXW�RI� WKH
YHKLFOH���7KHVH�UHTXHVWV�DUH�QRW�SRVWXUHG�LQ�VXFK�D�ZD\�DV�WR�VXJJHVW
RQH� LV� JLYHQ� D� UHDO� FKRLFH� WR� FRPSO\� RU� QRW�� � $V� VWDWHG� E\� WKH
6XSUHPH�&RXUW�RI�2KLR��µ>P@RVW�SHRSOH�EHOLHYH�WKDW�WKH\�DUH�YDOLGO\�LQ
D� SROLFH� RIILFHU¶V� FXVWRG\� DV� ORQJ� DV� WKH� RIILFHU� FRQWLQXHV� WR
LQWHUURJDWH�WKHP���7KH�SROLFH�RIILFHU�UHWDLQV�WKH�XSSHU�KDQG�DQG�WKH
DFFRXWHUPHQWV� RI� DXWKRULW\�� � 7KDW� WKH� RIILFHU� ODFNV� OHJDO� OLFHQVH� WR
FRQWLQXH� WR� GHWDLQ� WKHP� LV� XQNQRZQ� WR� PRVW� FLWL]HQV�� DQG� D
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DYDLODEOH� LQ� WKLV� FDVH� DQG� SUHFOXGHV� DQ\� ILQGLQJ� RWKHU� WKDQ� WKDW� ³RIILFHU

>3DUHW@� E\�PHDQV�RI�«� VKRZ�RI� DXWKRULW\�� KDV� �«� UHVWUDLQHG� WKH� OLEHUW\� RI

>DSSHOODQW@� UHTXLULQJ� WKDW� ZH� FRQFOXGH� WKDW� D� µVHL]XUH¶� KDV� RFFXUUHG´�

%RVWLFN������8�6��DW�������6HH�DOVR��&RPPRQZHDOWK�Y��0DWRV��VXSUD�DW

���������$��G�DW������ �0RUHRYHU�� LQ� OLJKW� RI� WKH� DQQRXQFHPHQWV�PDGH�E\

WKH� DJHQW� DQG� WKH� GULYHU� DIWHU� SXOOLQJ� WKH� EXV� RYHU�� QR� ³UHDVRQDEOH� PDQ�

LQQRFHQW�RI�DQ\�FULPH��ZRXOG�KDYH�WKRXJKW�KH�ZDV�>QRW@�EHLQJ�UHVWUDLQHG�´

&RPPRQZHDOWK�Y��-RQHV��VXSUD�DW����������$��G�DW������TXRWLQJ�8QLWHG

6WDWHV� Y�� 0F.HWKDQ�� ���� )�6XSS�� ����� ���� �'�'�&�� ������IRRWQRWH

RPLWWHG��

���� 7KH�YHQHUDEOH�-XVWLFH�6WHSKHQ�$��=DSSDOD��ZULWLQJ�IRU�WKH�PDMRULW\���LQ

&RPPRQZHDOWK� Y�� /HZLV�� VXSUD�� VSHFLILFDOO\� UHMHFWHG� WKLV� &RXUW¶V� SULRU

GHWHUPLQDWLRQ� WKDW� WKHUH� KDG� QRW� EHHQ� DQ� LQYHVWLJDWRU\� VWRS� RI� WKH

GHIHQGDQW�LQ�D�SXEOLF�UDLOZD\�WHUPLQDO��DQG�UHPLQGHG�WKLV�&RXUW�WKDW�

���´1R� ULJKW� LV� KHOG� PRUH� VDFUHG�� RU� LV� PRUH� FDUHIXOO\
JXDUGHG�� E\� WKH� FRPPRQ� ODZ�� WKDQ� WKH� ULJKW� RI� HYHU\
LQGLYLGXDO� WR� WKH� SRVVHVVLRQ� DQG� FRQWURO� RI� KLV� RZQ

��������������������������������������������������������������������������������������������������

UHDVRQDEOH� SHUVRQ� ZRXOG� QRW� IHHO� IUHH� WR� ZDON� DZD\� DV� WKH� RIILFHU
FRQWLQXHV�WR�DGGUHVV�KLP�¶��6WDWH�Y��5RELQHWWH�����2KLR�6W��G�����
���������1�(��G������������������5HYHUVHG�RQ�IHGHUDO�FRQVWLWXWLRQDO
JURXQGV�� 2KLR� Y�� 5RELQHWWH�� BBB� 8�6�� BBB�� ���� 6�&W�� ����� ���
/�(G��G������������

&RPPRQZHDOWK�Y��=RJE\��VXSUD������$��G�DW������IRRWQRWH�RPLWWHG��

��� -XVWLFHV� 0RQWHPXUR� DQG� 3DSDGDNRV� DJUHHG� ZLWK� WKH� FRQFOXVLRQ� RI� WKH
PDMRULW\� WKDW� D� VHL]XUH� KDG� RFFXUUHG�� EXW� GLVDJUHHG� ZLWK� WKH� ILQGLQJ� WKDW
WKHUH�ZDV�QR�UHDVRQDEOH�VXVSLFLRQ�WR�MXVWLI\�WKH�LQYHVWLJDWRU\�VWRS�
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SHUVRQ�� IUHH� IURP� DOO� UHVWUDLQW� RU� LQWHUIHUHQFH� RI� RWKHUV�
XQOHVV� E\� FOHDU� DQG� XQTXHVWLRQDEOH� DXWKRULW\� RI� ODZ�´
7HUU\�Y��2KLR��VXSUD������8�6��DW�������6�&W��DW������
FLWLQJ� 8QLRQ� 3DF�� 5�� &R�� Y�� %RWVIRUG�� ���� 8�6�� ����
����� ��� 6�&W�� ������ ������ ��� /�(G�� ���� �������� � 7KH
)RXUWK�$PHQGPHQW¶V�SURKLELWLRQ�RI�VHDUFKHV�DQG�VHL]XUHV
WKDW�DUH�XQVXSSRUWHG�E\�REMHFWLYH�MXVWLILFDWLRQ�JRYHUQV�DOO
VHL]XUHV� RI� WKH� SHUVRQ�� LQFOXGLQJ� VHL]XUHV� WKDW� LQYROYH
RQO\�D�EULHI�GHWHQWLRQ�

&RPPRQZHDOWK� Y�� /HZLV�� VXSUD� DW� BBB�� ���� $��G� DW� ����� � 7KH� /HZLV

&RXUW�DQDO\]HG�WKH�GHFLVLRQ�RI�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�LQ�%RVWLFN

DQG�IRXQG��XQGHU�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��WKDW�WKH�HQFRXQWHU�LQ�WKH

UDLOZD\� VWDWLRQ��� EHWZHHQ� /HZLV� DQG� WKH� RIILFHUV� KDG� FRQVWLWXWHG� DQ

LQYHVWLJDWRU\�VWRS�DQG�QRW�D�PHUH�HQFRXQWHU�

������������������������������

��� $Q� $PWUDN� WLFNHW� DJHQW� KDG� DGYLVHG� DQ� $PWUDN� SROLFH� RIILFHU� WKDW� WZR
EODFN� PHQ�� ILWWLQJ� D� GUXJ� FRXULHU� SURILOH�� ZKR� KDG� SUHYLRXVO\� SXUFKDVHG
URXQG� WULS� WLFNHWV� WR�1HZ�<RUN�ZLWK�FDVK��KDG�DJDLQ�SXUFKDVHG� WLFNHWV� DQG
³KDG�D�EXQGOH�RI�PRQH\�DQG�����QR�OXJJDJH�´��7KH�RIILFHUV�REVHUYHG�WKH�PHQ
DV�WKH\�DZDLWHG�WKHLU�WUDLQ�DQG�GHFLGHG�WR�PHHW�WKH�WUDLQ�RQ�LWV�UHWXUQ�DQG�WR
DSSURDFK�WKH�PHQ�DW�WKDW�WLPH�

:KHQ�WKH�$SSHOODQWV�UHWXUQHG��WKH\�ZHUH�FRQIURQWHG�E\�IRXU�RIILFHUV
±�2IILFHU�&LXSLQVNL�DQG�KLV�SDUWQHU��2IILFHU�&UDQGDOO��'HWHFWLYH�+ROODQG
DQG� KLV� SDUWQHU�� 'HWHFWLYH� $UQROG�� � 2IILFHU� &LXSLQVNL� DQG� 'HWHFWLYH
+ROODQG�VWRRG�VLGH�E\�VLGH�� �7KHLU�SDUWQHUV� IROORZHG�EHKLQG�WKHP�WR
DFW� DV� EDFNXS�� � 1RQH� RI� WKH� RIILFHUV�ZHUH� LQ� XQLIRUP�� � 7KH� RIILFHUV
LGHQWLILHG� WKHPVHOYHV� DQG� LQIRUPHG� WKH� DSSHOODQWV� WKDW� WKH\� ZHUH
³ZRUNLQJ� QDUFRWLFV� DQG� GRLQJ� DQ� LQWHUGLFWLRQ� SURJUDP� FKHFNLQJ� IRU
FRXULHUV�EULQJLQJ�GUXJV�EDFN�IURP�1HZ�<RUN�´

7KH�RIILFHUV�DVNHG�ZKHWKHU�WKH�$SSHOODQWV�ZRXOG�PLQG�VSHDNLQJ�ZLWK
WKHP�� � 7KH� $SSHOODQWV� WKHQ� EDFNHG� DZD\� DQG� WKH� IRXU� RIILFHUV
IROORZHG���7KH\�FRQWLQXHG�WR�EDFN�DZD\�IRU�ILYH�WR�WHQ�IHHW�XQWLO�WKH\
ZHUH� EDFNHG� XS� WR� D� ZDOO� ZLWK� EHQFKHV� LQ� IURQW�� � 7KH\� UHPDLQHG
VWDQGLQJ�XQWLO�EDFNHG�XS�WR�WKH�EHQFKHV�

&RPPRQZHDOWK�Y��/HZLV��VXSUD�DW�BBB������$��G�DW���������
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,Q� )ORULGD� Y�� %RVWLFN�� ���� 8�6�� ����� ���� 6�&W�� �����
���� /�(G��G� ���� �������� WKH� &RXUW� DGGUHVVHG� WKH� LVVXH
ZKHWKHU�WKH�)RXUWK�$PHQGPHQW�SHUPLWV�SROLFH�RIILFHUV�WR
DSSURDFK�LQGLYLGXDOV�RQ�D�EXV�WR�DVN�WKHP�TXHVWLRQV�DQG
WR�UHTXHVW�FRQVHQW�WR�VHDUFK�WKHLU�OXJJDJH���$V�SDUW�RI�D
GUXJ� LQWHUGLFWLRQ� SURJUDP�� WKH� 6KHULII¶V� 'HSDUWPHQW� RI
%URZDUG� &RXQW\�� )ORULGD�� URXWLQHO\� ERDUGHG� EXVHV� DW
VFKHGXOHG� VWRSV� DQG� DVNHG� SDVVHQJHUV� IRU� SHUPLVVLRQ
WR� VHDUFK� WKHLU� OXJJDJH�� � 7ZR� RIILFHUV� ERDUGHG� D� EXV
ERXQG�IURP�0LDPL�WR�$WODQWD�GXULQJ�D�VWRSRYHU� LQ�)RUW
/DXGHUGDOH�� � 7KH� RIILFHUV� VLQJOHG� RXW� 7HUUDQFH� %RVWLFN�
FRQFHGHGO\�ZLWKRXW� DQ\� DUWLFXODEOH� VXVSLFLRQ�� DQG� DVNHG
WR� LQVSHFW� KLV� WLFNHW� DQG� LGHQWLILFDWLRQ�� � 7KH� WLFNHW
PDWFKHG� %RVWLFN¶V� LGHQWLILFDWLRQ�� � 7KH� RIILFHUV� WKHQ
FRQGXFWHG� D� VHDUFK� RI� KLV� VXLWFDVH� DQG� XQFRYHUHG
FRFDLQH�� � 7KHUH� ZDV� D� GLVSXWH� DV� WR� ZKHWKHU� %RVWLFN
FRQVHQWHG� WR� WKH� VHDUFK�� � %RVWLFN� ZDV� DUUHVWHG� DQG
FKDUJHG�ZLWK�WUDIILFNLQJ�LQ�FRFDLQH�

7KH�WULDO�FRXUW�GHQLHG�KLV�VXSSUHVVLRQ�PRWLRQ���7KH�)ORULGD
'LVWULFW� &RXUW� RI� $SSHDO� DIILUPHG� DQG� FHUWLILHG� WKH
TXHVWLRQ� WR� WKH� )ORULGD� 6XSUHPH� &RXUW�� � 7KH� )ORULGD
6XSUHPH�&RXUW�KHOG�WKDW�DQ�LPSHUPLVVLEOH�VHL]XUH�RFFXUV
ZKHQ� SROLFH� LQLWLDWH� D� GUXJ� VHDUFK� RQ� EXVHV� GXULQJ
VFKHGXOHG� VWRSV� DQG� TXHVWLRQ� SDVVHQJHUV� ZLWKRXW
DUWLFXODEOH�UHDVRQV�IRU�GRLQJ�VR���7KH�8�6��6XSUHPH�&RXUW
JUDQWHG� FHUWLRUDUL� WR� GHWHUPLQH� ZKHWKHU� WKH� )ORULGD
6XSUHPH� &RXUW¶V� SHU� VH� UXOH� ZDV� FRQVLVWHQW� ZLWK� LWV
)RXUWK�$PHQGPHQW�MXULVSUXGHQFH�

7KH�8�6�� 6XSUHPH�&RXUW� KHOG� WKDW� WKH� )ORULGD� 6XSUHPH
&RXUW� HUUHG� LQ� DGRSWLQJ� D� SHU� VH� UXOH� WKDW� HYHU\� SROLFH
HQFRXQWHU�RQ�D�EXV� LV� D� VHL]XUH�� � 7KH�&RXUW� KHOG� WKDW� D
VHL]XUH� GRHV� QRW� RFFXU� VLPSO\� EHFDXVH� D� SROLFH� RIILFHU
DSSURDFKHV�DQ�LQGLYLGXDO�IRU�WKH�SXUSRVH�RI�DVNLQJ�D�IHZ
TXHVWLRQV�VR�ORQJ�DV�D�UHDVRQDEOH�SHUVRQ�ZRXOG�IHHO�IUHH
WR� LJQRUH� WKH� SROLFH� DQG� JR� DERXW� KLV� EXVLQHVV�
(QFRXQWHUV� RI� WKDW� QDWXUH� DUH� FRQVHQVXDO� DQG� QR
UHDVRQDEOH� VXVSLFLRQ� LV� UHTXLUHG�� � 7KH� &RXUW� H[SUHVVO\
UHIXVHG�WR�GHFLGH�ZKHWKHU�RU�QRW�D�VHL]XUH�RI�%RVWLFN�KDG
RFFXUUHG� EHFDXVH� WKH� WULDO� FRXUW� KDG� PDGH� QR� H[SUHVV
ILQGLQJV�RI�IDFW�DQG�WKH�)ORULGD�6XSUHPH�&RXUW¶V�GHFLVLRQ
UHVWHG�HQWLUHO\�RQ�WKH�IDFW�WKDW�WKH�HQFRXQWHU�WRRN�SODFH



-��(��������

������

RQ� D� EXV�� � 7KH� &RXUW� UHPDQGHG� WKH� PDWWHU� IRU� IXUWKHU
SURFHHGLQJV�FRQVLVWHQW�ZLWK�LWV�RSLQLRQ�

7KH�8�6��6XSUHPH�&RXUW�DUWLFXODWHG�WKH�IROORZLQJ�WHVW�WR
GHWHUPLQH� ZKHWKHU� D� SDUWLFXODU� HQFRXQWHU� FRQVWLWXWHV� D
VHL]XUH�� � ³>$@� FRXUW�PXVW� FRQVLGHU� DOO� WKH� FLUFXPVWDQFHV
VXUURXQGLQJ� WKH� HQFRXQWHU� WR� GHWHUPLQH� ZKHWKHU� WKH
SROLFH�FRQGXFW�ZRXOG�KDYH�FRPPXQLFDWHG�WR�D�UHDVRQDEOH
SHUVRQ� WKDW� WKH� SHUVRQ� ZDV� QRW� IUHH� WR� GHFOLQH� WKH
RIILFHUV¶� UHTXHVW� RU� RWKHUZLVH� WHUPLQDWH� WKH� HQFRXQWHU�´
����8�6��DW�BBB������6�&W��DW��������$SSO\LQJ�WKH�WHVW�WR
WKH� IDFWV� RI� WKH� LQVWDQW� FDVH�� ZH� ILQG� WKDW� XQGHU� WKH
WRWDOLW\� RI� WKH� FLUFXPVWDQFHV�� WKH� SROLFH� FRQGXFW� ZRXOG
KDYH� FRPPXQLFDWHG� WR� D� UHDVRQDEOH� SHUVRQ� WKDW� WKH
SHUVRQ�ZDV�QRW� IUHH� WR� OHDYH�� � ,W� LV� QRW� RXU� LQWHQWLRQ� WR
VLQJOH�RXW�WKH�IDFW�WKDW�WKH�$SSHOODQWV�ZHUH�FRQIURQWHG�E\
IRXU� SROLFH� RIILFHUV� DV� GLVSRVLWLYH� RI� RXU� LQTXLU\�� EXW� WKH
QDWXUH� RI� WKH� FRQIURQWDWLRQ� GHPRQVWUDWHG� D� VKRZ� RI
DXWKRULW\�ZKLFK�FRQVWLWXWHG�D� UHVWUDLQW�RI� WKH�$SSHOODQWV¶
OLEHUW\���:H�KROG�WKDW�D�VHL]XUH�RFFXUUHG�LQ�WKLV�FDVH�

&RPPRQZHDOWK�Y��/HZLV��VXSUD�DW��������������$��G�DW������HPSKDVLV

DGGHG��

���� $�PDMRULW\� RI� WKLV� &RXUW� HQ� EDQF� LQ� &RPPRQZHDOWK� Y�� +RDN�� ���

$��G�������3D�6XSHU���������DSSHDO�JUDQWHG��BBB�3D��BBB��BBB�$��G�BBB

��������KHOG�WKDW�

���,Q�WKLV�&RPPRQZHDOWK��SHGHVWULDQV�DQG�PRWRULVWV�DOLNH
DUH�SURWHFWHG�E\�WKH�VDPH�FRQVWLWXWLRQV���7KH�LQTXLU\�LQWR
ZKHWKHU�D�SDUWLFXODU�HQFRXQWHU�FRQVWLWXWHV�D�VHL]XUH�PXVW
FRQVLGHU� DOO� WKH� VXUURXQGLQJ� FLUFXPVWDQFHV� WR� GHWHUPLQH
ZKHWKHU� SROLFH� FRQGXFW� ZRXOG� KDYH� FRPPXQLFDWHG� WR
UHDVRQDEOH�SHUVRQV�WKDW�WKH\�ZHUH�QRW�IUHH�WR�GHFOLQH�WKH
RIILFHU¶V� UHTXHVW� RU� RWKHUZLVH� WHUPLQDWH� WKH� HQFRXQWHU�
7KLV� LQTXLU\� DSSOLHV� WR� HQFRXQWHUV� WKDW� WDNH� SODFH� RQ� D
FLW\�VWUHHW�RU�D�EXV��LQ�DQ�DLUSRUW�OREE\�RU�DORQJ�WKH�URDG
IROORZLQJ�D� WUDIILF� VWRS�� �6HH�%RVWLFN������8�6�� DW� ����
��������6�&W��DW�������ZKHWKHU�TXHVWLRQLQJ�DERDUG�D�EXV
FRQVWLWXWHV� D� VHL]XUH� UHTXLUHV� D� FRQVLGHUDWLRQ� RI� DOO� WKH
FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�HQFRXQWHU���5RELQHWWH�,,�
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BBB�8�6�� DW� BBB�� ���� 6�&W�� DW� ���� �ZKHWKHU� FRQVHQW� WR
VHDUFK�GXULQJ�D�ODZIXO�VHL]XUH�LV�YDOLG�LV�TXHVWLRQ�RI� IDFW
WR�EH�GHWHUPLQHG�IURP�DOO�WKH�FLUFXPVWDQFHV��

&RPPRQZHDOWK�Y��+RDN��VXSUD������$��G�DW��������7KH�PDMRULW\�LQ�+RDN

KHOG�WKDW�+RDN��ZKR�KDG�EHHQ�WROG�KH�ZDV�IUHH�WR�OHDYH�DIWHU�D�WUDIILF�VWRS�

ZDV� QR� ORQJHU� ³VHL]HG´� IRU� SXUSRVHV� RI� )RXUWK� $PHQGPHQW� MXULVSUXGHQFH

VLQFH�KLV�SDSHUV�KDG�EHHQ�UHWXUQHG�WR�KLP�DQG�KH�KDG�EHHQ�LQIRUPHG�WKDW�KH

ZDV�IUHH�WR�OHDYH�SULRU�WR�WKH�RIILFHU¶V�UHTXHVW�

���7KLV� FRXUW� KDV� KHOG� >PRWRULVWV@� FDQQRW� FRQVHQW� ZKLOH
WKH�RIILFHU�KROGV�WKHLU�LGHQWLILFDWLRQ���&RPPRQZHDOWK�Y�
/RSH]������3D�6XSHU�����������$��G������DOORF��GHQLHG�
����3D�����������$��G���������������$SSHOODQW�QRZ�DVNV
XV�WR�KROG�WKH\�FDQQRW�FRQVHQW�DIWHU�WKHLU�LGHQWLILFDWLRQ�LV
UHWXUQHG�DQG�WKH\�DUH�WROG�WKH\�DUH�IUHH�WR�JR����


�
�
�


���$V� WKH� GLVFXVVLRQ� LQ� /RSH]� LQGLFDWHV�� ZKHWKHU� SROLFH
UHWXUQ� RU� UHWDLQ� D� SHUVRQ¶V� OLFHQVH�� UHJLVWUDWLRQ� RU� RWKHU
SDSHUV� LV� FULWLFDO� WR� SURSHUO\� UHVROYLQJ� WKH� LVVXH� UDLVHG
KHUHLQ�

,Q� /RSH]�� SROLFH� YDOLGO\� VWRSSHG� /RSH]� IRU� D� WUDIILF
YLRODWLRQ�� �:LWKRXW� UHWXUQLQJ�KLV� UHJLVWUDWLRQ�� UHQWDO� FDU
DJUHHPHQW� DQG� OLFHQVH�� SROLFH� FRQWLQXHG� WR� TXHVWLRQ
/RSH]� UHJDUGLQJ� KLV� RULJLQ�� GHVWLQDWLRQ�� SXUSRVH� DQG
GXUDWLRQ� RI� KLV� WULS�� DQG� WKHQ� DVNHG� IRU� KLV� FRQVHQW� WR
VHDUFK�� � $� SDQHO� RI� WKLV� FRXUW� IRXQG� WKLV� ³FRQWLQXHG
GHWHQWLRQ� DQG� LQYHVWLJDWLRQ´� DQ� XQUHDVRQDEOH� )RXUWK
$PHQGPHQW� VHL]XUH��/RSH]�� ���� 3D�6XSHU�� DW� ����� ���
$��G� DW� ����� � 7KH� LOOHJDOLW\� UHVXOWHG� IURP� WKH� RIILFHU¶V
UHWHQWLRQ� RI� /RSH]¶V� OLFHQVH� DQG� RWKHU� SDSHUV� EHFDXVH
ZKLOH�SROLFH�KHOG�KLV�OLFHQVH��/RSH]�ZDV�SODLQO\�QRW�IUHH�WR
OHDYH��LQGHHG��KH�FRXOG�QRW�GR�VR�OHJDOO\�


�
�
�
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:KLOH�WKH�SDSHUZRUN�GXULQJ�WKH�WUDIILF�VWRSV�LQ�/RSH]�DQG
*X]PDQ�KDG�EHHQ�FRQFOXGHG��QHLWKHU�LQGLYLGXDO�ZDV�IUHH
WR� OHDYH�� JLYHQ� WKH� REMHFWLYH� IDFWV� LQFOXGLQJ� SROLFH
UHWHQWLRQ� RI� OLFHQVH� DQG� UHJLVWUDWLRQ�� � 1HLWKHU� LQGLYLGXDO
ZDV�DGYLVHG� KH�ZDV� IUHH� WR� OHDYH�� � 1HLWKHU� LQGLYLGXDO¶V
HQFRXQWHU� ZLWK� SROLFH� ZDV� WUDQVIRUPHG� IURP
QRQFRQVHQVXDO� �LQLWLDWHG� E\� WKHLU� LOOHJDO� GULYLQJ�� WR
FRQVHQVXDO�� � &OHDUO\�� /RSH]� DQG�*X]PDQ� DUH� QRW� MXVW
GLVWLQJXLVKDEOH�IURP�WKH�LQVWDQW�FDVH��WKH\�HPSKDVL]H�WZR
IDFWRUV� ZH� DJUHH� DUH� WHOOLQJ�� UHWHQWLRQ� RI� QHFHVVDU\
GRFXPHQWV�� DQG� DEVHQFH� RI� D� VWDWHPHQW� LQGLFDWLQJ� WKH\
ZHUH�IUHH�WR�OHDYH�

&RPPRQZHDOWK�Y��+RDN��VXSUD������$��G�DW�������������������HPSKDVLV

LQ�RULJLQDO��IRRWQRWH�RPLWWHG��

���� ,Q� D� FORVHO\� UHODWHG� FDVH�� DQ� HTXDOO\� GLYLGHG� 6XSUHPH� &RXUW� LQ

&RPPRQZHDOWK� Y�� 6LHUUD�� VXSUD�� DIILUPHG� WKH� VXSSUHVVLRQ� RI� HYLGHQFH

VHL]HG�SXUVXDQW�WR�D�FRQVHQW�WR�VHDUFK�JLYHQ�DIWHU�WKH�GULYHU�KDG�EHHQ�JLYHQ

D�ZDUQLQJ�DQG�DOO�RI�KLV�GRFXPHQWDWLRQ�KDG�EHHQ�UHWXUQHG�

���� 7KH�6XSUHPH�&RXUW�KDG�JUDQWHG�DOORFDWXU�LQ�6LHUUD�WR�H[DPLQH�WKUHH

LVVXHV�� ³���� ZKHWKHU� 2IILFHU� 5RHKP¶V� FRQWLQXHG� TXHVWLRQLQJ� RI� WKH� GULYHU

UHJDUGLQJ�WKH�FRQWHQWV�RI�WKH�FDU�FRQVWLWXWHG�DQ�LQYHVWLJDWLYH�GHWHQWLRQ�����

LI� VR�� ZKHWKHU� WKH� GHWHQWLRQ� ZDV� MXVWLILHG�� DQG� ���� LI� WKHUH� ZDV� DQ� LOOHJDO

GHWHQWLRQ�� ZKHWKHU� WKH� GULYHU¶V� VXEVHTXHQW� FRQVHQW� WR� VHDUFK� WKH� YHKLFOH

DQG�WKH�SDW�GRZQ�VHDUFK�RI�DSSHOOHH�ZHUH�WDLQWHG�E\�WKH�LOOHJDO�GHWHQWLRQ�´

&RPPRQZHDOWK�Y��6LHUUD��VXSUD�DW�BBB��BBB�$��G��DW�BBB���-XVWLFH�1LJUR

LQ�KLV�2SLQLRQ�LQ�6XSSRUW�RI�$IILUPDQFH��KHOG�

$Q� LQYHVWLJDWLYH� GHWHQWLRQ� RFFXUV� ZKHQ� D� SROLFH� RIILFHU
WHPSRUDULO\� GHWDLQV� DQ� LQGLYLGXDO� E\� PHDQV� RI� SK\VLFDO
IRUFH� RU� D� VKRZ� RI� DXWKRULW\� IRU� LQYHVWLJDWLYH� SXUSRVHV�
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&RPPRQZHDOWK�Y��/RSH]������3D�6XSHU���������������
$��G������ �����DSSHDO� GHQLHG������ 3D�� ����� ���� $��G
��������������6HH�DOVR�&RPPRQZHDOWK�Y��/HZLV�����
3D�� ����� ���� $��G� ���� �������� � 6XFK� D� GHWHQWLRQ
FRQVWLWXWHV� D� VHL]XUH� RI� D� SHUVRQ�DQG� WKXV� DFWLYDWHV� WKH
SURWHFWLRQV� RI� WKH� )RXUWK� $PHQGPHQW� DQG� WKH
UHTXLUHPHQWV� RI� 7HUU\� Y�� 2KLR�� ���� 8�6�� ��� ��� 6�&W�
���������/�(G��G��������������/RSH]������3D�6XSHU��DW
������������$��G�DW������/HZLV������3D��DW������������
$��G� DW� �������� � ,Q� RUGHU� WR� GHWHUPLQH� ZKHWKHU� D
SDUWLFXODU� HQFRXQWHU� FRQVWLWXWHV� D� VHL]XUH�GHWHQWLRQ�� ³D
FRXUW�PXVW�FRQVLGHU�DOO�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�WKH
HQFRXQWHU�WR�GHWHUPLQH�ZKHWKHU�WKH�SROLFH�FRQGXFW�ZRXOG
KDYH� FRPPXQLFDWHG� WR� D� UHDVRQDEOH� SHUVRQ� WKDW� WKH
SHUVRQ� ZDV� QRW� IUHH� WR� GHFOLQH� WKH� RIILFHUV¶� UHTXHVW� RU
RWKHUZLVH� WHUPLQDWH� WKH� HQFRXQWHU�´� �/HZLV������3D�� DW
���������$��G�DW� ���� �TXRWLQJ�)ORULGD�Y��%RVWLFN�����
8�6����������������6�&W������������/�(G��G�������������

,Q�WKH�SUHVHQW�FDVH��WKH�&RPPRQZHDOWK�DUJXHV�WKDW� WKH
RIILFHU¶V� TXHVWLRQLQJ� FDQQRW� EH� FKDUDFWHUL]HG� DV� DQ
LQYHVWLJDWLYH� GHWHQWLRQ� EHFDXVH� 2IILFHU� 5RHKP� KDG
UHWXUQHG� WKH� GULYHU¶V� OLFHQVH� DQG� UHJLVWUDWLRQ� DQG� KDG
LVVXHG� D� ZDUQLQJ� IRU� VSHHGLQJ� SULRU� WR� DVNLQJ� DQ\
TXHVWLRQV� RI� WKH� GULYHU�� EHFDXVH� WKHUH� ZDV� QR� VKRZ� RI
SK\VLFDO� IRUFH� RU� DXWKRULW\� RYHU� WKH� GULYHU�� DQG� EHFDXVH
WKH�TXHVWLRQ�DVNHG�E\�2IILFHU�5RHKP�ZDV�QRW�D�UHTXHVW�WR
VHDUFK�WKH�YHKLFOH�

*LYHQ� WKH� FLUFXPVWDQFHV� VXUURXQGLQJ� WKH� HQFRXQWHU�� ZH
FDQQRW�DJUHH�WKDW�WKH�RFFXSDQWV�VKRXOG�KDYH�NQRZQ�WKDW
WKH\� FRXOG� GHSDUW� RQFH� WKH� RIILFHU� UHWXUQHG� WKH� GULYHU¶V
GRFXPHQWDWLRQ�DQG�LVVXHG�WKH�ZDUQLQJ����

&RPPRQZHDOWK�Y��6LHUUD��VXSUD�DW�BBB��BBB�$��G�DW�BBB�

���� ,Q�OLJKW�RI�WKH�6XSUHPH�&RXUW¶V�2SLQLRQV�LQ�6LHUUD��DQG�RI��DV�ZHOO��WKH

XQDQLPRXV�HQ�EDQF�YLHZ�RI�WKLV�&RXUW�LQ�+RDN�WKDW�D�YDOLG�FRQVHQW�WR�VHDUFK

FDQQRW�EH�VXSSOLHG�E\�D�PRWRULVW�ZKR�KDV�QRW�EHHQ�WROG�KH�PD\�OHDYH�DQG

ZKRVH� GRFXPHQWV� KDYH� QRW� EHHQ� UHWXUQHG� E\� WKH� RIILFHU�� LW� FDQQRW
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UHDVRQDEO\�EH�DUJXHG�WKDW�D�SDVVHQJHU�RQ�D�EXV��VHL]HG�ZKLOH�HQ�URXWH�RQ�DQ

LQWHUVWDWH� KLJKZD\� ZKHUH� SHGHVWULDQ� WUDIILF� LV� SURKLELWHG�� ZKR� KDV� EHHQ

LQIRUPHG�E\�WKH�GULYHU�RI�WKH�EXV��DV�KH�OHDYHV�WKH�EXV�WR�WKH�VROH�FRQWURO�RI

WKH� DJHQWV�� WKDW� WKH� EXV� KDV� EHHQ� WHPSRUDULO\� SODFHG� DW� WKH� GLVSRVDO� RI

³GUXJ�HQIRUFHPHQW�DJHQWV�ZKR�DUH�JRLQJ�WR�JHW�XS�RQ�WKH�EXV�DQG�WKH\�DUH

JRLQJ�WR� MXVW�URXWLQHO\�JR�WKURXJK�WKH�EXV�����VHDUFK�LW�RU�ZKDWHYHU´��FRXOG

UHDVRQDEO\�EHOLHYH�KH�ZDV�IUHH�WR�GHFOLQH�WKH�DJHQW¶V�GHPDQGV�IRU�KLV�WLFNHW�

LGHQWLILFDWLRQ��LWLQHUDU\��DQG�OXJJDJH�

���� 7KH�FRQVWLWXWLRQDO�UHTXLUHPHQW�RI�D�UHDVRQDEOH�DUWLFXODEOH�VXVSLFLRQ�WR

VXSSRUW� DQ� LQYHVWLJDWLYH� VHL]XUH� ³µSURWHFWV� D� SUHFLRXV� ULJKW� ±� KDUG� HDUQHG

DQG�HDVLO\�ORVW�±�WR�EH�IUHH�RI�DUELWUDU\�SROLFH�LQWUXVLRQV�RQ�LQGLYLGXDO�SULYDF\

DQG� IUHH� PRYHPHQW�¶´� � &RPPRQZHDOWK� Y�� %HQQHWW�� ���� $��G� ����� ���

�3D�6XSHU���������TXRWLQJ�8QLWHG�6WDWHV�Y��*RRGLQJ������)��G����������

��WK�&LU����������,Q�WKH�DEVHQFH�RI�VXFK�UHDVRQDEOH�VXVSLFLRQ��WKH�VHL]XUH�LQ

WKH� LQVWDQW� FDVH�ZDV� D� YLRODWLRQ� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� UHTXLULQJ

VXSSUHVVLRQ�RI�DOO�HYLGHQFH�VHL]HG�DV�D�UHVXOW�WKHUHRI���

������������������������������

���2QH�FDQ�EXW�KRSH�WKDW�IXUWKHU�DSSHOODWH�UHYLHZ�RI�WKH�LVVXHV�UDLVHG�E\�WKLV
DSSHDO�ZLOO�HIIHFW�WKH�DGRSWLRQ�RI�WKH�LQVLJKWIXO�SURSRVDO�RI�-XVWLFH�5XVVHOO�0�
1LJUR�WKDW�SROLFH�RIILFHUV�EH�UHTXLUHG�WR�DGYLVH�WUDYHOHUV�DV�IROORZV�

:H�DUH�SROLFH�RIILFHUV�LQYHVWLJDWLQJ�GUXJ�WUDIILFNLQJ���:H�DSSURDFKHG
\RX� RQ� D� SXUHO\� UDQGRP� EDVLV� DQG� ZRXOG� OLNH� WR� DVN� \RX� VRPH
TXHVWLRQV���<RX�KDYH�D�OHJDO�ULJKW�WR�GHFOLQH�RXU�UHTXHVWV��D�ULJKW�WR
UHIXVH�WR�FRRSHUDWH��DQG�\RX�DUH�IUHH�WR�OHDYH���,I�\RX�FKRRVH�QRW�WR
OHDYH� DQG� WR� FRPSO\� ZLWK� RXU� UHTXHVWV�� DQ\WKLQJ� UHYHDOHG� WKURXJK
WKRVH� LQTXLUHV� PD\� EH� XVHG� DJDLQVW� \RX� LQ� OHJDO� SURFHHGLQJV�
)XUWKHUPRUH�� LI�\RX�DJUHH� WR� FRRSHUDWH� DW� WKH� RXWVHW�� \RX�PD\� VWLOO
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���� -XGJPHQW� RI� VHQWHQFH� YDFDWHG�� � &DVH� UHPDQGHG�� � -XULVGLFWLRQ

UHOLQTXLVKHG�

���� ($.,1�� -��� ),/(6�$�',66(17,1*�23,1,21�� -2,1('� %<� -2<&(�

-���$1'�/$//<�*5((1��-�

���� 67(9(16�� -��� ),/(6� $� ',66(17,1*� 23,1,21�� -2,1('� %<

($.,1��-���$1'�/$//<�*5((1��-�

��������������������������������������������������������������������������������������������������

UHIXVH�DW�DQ\�WLPH�WR�FRRSHUDWH�IXUWKHU��\RX�PD\�HQG�WKH�LQTXLU\�DQG
OHDYH���'R�\RX�XQGHUVWDQG�WKDW�\RX�DUH�XQGHU�QR�REOLJDWLRQ�WR�FRPSO\
ZLWK�RXU�UHTXHVWV�DW�WKLV�WLPH"

&RPPRQZHDOWK�Y��%RVZHOO��BBB�3D��BBB��BBB�Q��������$��G����������Q��
�������2SLQLRQ� LQ� 6XSSRUW� RI� 5HYHUVDO��� � 6XFK� D� VWDWHPHQW� VKRXOG�� RI
FRXUVH��EH� UHDG� IURP�D�FDUG�VR�DV� WR�HQKDQFH� WKH�FUHGLELOLW\� RI� WKH� WUDQVLW
SROLFH�WKDW�WKH�IXOO�VWDWHPHQW�ZDV�UHFLWHG�WR�WKH�DFFXVHG���7KH�WUDQVLW�SROLFH
ZLOO�OLNHO\�XUJH�WKDW�LPSRVLWLRQ�RI�VXFK�D�UHTXLUHPHQW�ZLOO�LQKLELW�WKHLU�HIIRUW
DQG� LPSHGH� WKHLU� PDUFK�� � 7KLV� DVVHUWLRQ� HFKRHV�� RI� FRXUVH�� WKH� GLUH
SUHGLFWLRQV� RI� ODZ� HQIRUFHPHQW� DXWKRULWLHV� ZKHQ� WKH� 0LUDQGD� ZDUQLQJV
EHFDPH�D�UHTXLUHPHQW��EXW�IHZ�WRGD\�ZRXOG�GLVSXWH� WKDW�RXU�&RQVWLWXWLRQV
KDYH� EHHQ� ZHOO� VHUYHG� E\� WKRVH� ZDUQLQJV�� � ,W� PHULWV� PHQWLRQ� WKDW� WKH
UHTXLUHPHQW� RI� VXFK� D� VWDWHPHQW� E\� WKH� WUDQVLW� SROLFH� ZRXOG� QRW� VLPSO\
SUHYHQW� WKH� HURVLRQ� RI� RXU� LQGLYLGXDO� OLEHUWLHV� EXW�ZRXOG�� DV�ZHOO�� GLPLQLVK
WKH�HYHU�LQFUHDVLQJ�LQYHQWRU\�RI�VXSSUHVVLRQ�FDVHV�ZKLFK�EXUGHQ�RXU�MXGLFLDO
V\VWHP�� � 1RU� GR� ZH� DGGUHVV� ZKDW� VRPH� FKDUDFWHUL]H� DV� WKH� GLVWUHVVLQJ
LQFOLQDWLRQ� RI� WKH� WUDQVLW� SROLFH� WR� GHSLFW� VXFK� EXV� HQFRXQWHUV� DV� D� MROO\
KROLGD\�ZLWK�0DU\�3RSSLQV��DQG�HYHQ�UHVKDSH�WKHLU�UHFROOHFWLRQ�RI�HYHQWV�RI
WKH�HQFRXQWHU�VR�DV�WR�WKZDUW�WKH�VXSSUHVVLRQ�HIIRUW�
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&20021:($/7+�2)�3(116</9$1,$� � ,1�7+(�683(5,25�&2857�2)

$SSHOOHH � ��3(116</9$1,$
�

Y� �
�

0$5&86�$��:,/0,1*721� �
$SSHOODQW � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�HQWHUHG
-XQH�����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI
0RQURH�&RXQW\��&ULPLQDO�1R����&ULPLQDO�����

%()25(� 0F(:(1��3�-���&$9$1$8*+��'(/�62/(��.(//<��($.,1��-2<&(�
67(9(16��6&+,//(5�DQG�/$//<�*5((1��--�

',66(17,1*�23,1,21�%<�($.,1��-�� )LOHG�0DUFK���������

��� 7KH�PDMRULW\�SURYLGHV�D�ILQH�FRPSLODWLRQ�RI�)RXUWK�$PHQGPHQW�FDVHODZ

DQG�WKH�GDQJHUV�RI�RYHU]HDORXV�JRYHUQPHQW�DJHQWV��KRZHYHU��,�FDQQRW�ILQG

DQ\�IDFW�LQ�WKLV�VXSSUHVVLRQ�UHFRUG�ZKLFK�FRQVWLWXWHV�DQ�XQFRQVWLWXWLRQDO�DFW�

$V�VXFK��,�DP�FRPSHOOHG�WR�GLVVHQW��MRLQLQJ�DV�ZHOO�WKH�WKRXJKWIXO�GLVVHQW�RI

-XGJH� 6WHYHQV�� � 1R� PDWWHU� KRZ� GLVWDVWHIXO� RQH� ILQGV� WKH� QRWLRQ� RI

LQWHUGLFWLRQ�WHFKQLTXHV����LI�WKLV�DJHQW�GLG�QRWKLQJ�LPSURSHU��WKHUH�LV�QR�EDVLV

IRU�RYHUWXUQLQJ�WKH�VXSSUHVVLRQ�FRXUW¶V�GHFLVLRQ�

������������������������������

��� 7KLV� YDQWDJH� SRLQW� FDXVHV� WKH�PDMRULW\� WR� HPSKDVL]H� FRQVWLWXWLRQDO� UHG
KHUULQJV�� � )RU� H[DPSOH�� WKH� PDMRULW\� VWUHVVHV� WKH� SUDFWLFDO� UHVWUDLQWV� RQ
DSSHOODQW¶V� DELOLW\� WR� ³ZDON� DZD\�´� � 7KLV� TXHVWLRQ� LV� LOOXVRU\�� LI� KH�ZDV�QRW
DEOH� WR� ZDON� DZD\�� LW� ZDV� EHFDXVH� KH� GHFLGHG� WR� OHDYH� WKH� GULYLQJ� WR
*UH\KRXQG� ±� WKDW¶V� WKH� FKRLFH� ZKLFK� SXW� KLP�� TXLWH� YROXQWDULO\�� LQ� WKH
FRQILQHV�RI�D�EXV�LQ�WKH�³ZLOGV´�RI�0RQURH�&RXQW\��7KH�SURSHU�FRQVWLWXWLRQDO
DQDO\VLV�H[DPLQHV�SROLFH�FRQGXFW��QRW�FLUFXPVWDQFHV�FUHDWHG�E\�DSSHOODQW¶V
FKRLFH�RI�WUDQVSRUWDWLRQ���7KH�RQO\�UHDVRQ�KH�FRXOG�SRVVLEO\�KDYH�WR�WKLQN�KLV
WULS�ZRXOGQ¶W� FRQWLQXH� LQYROYHG� WKH� SRWHQWLDO� GLVFRYHU\� RI� WKH� FRFDLQH�� QRW
WKH�ORFDWLRQ�RI�WKH�EXV�
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��� ,�EHOLHYH� WKH�PDMRULW\�HUUV� IDFWXDOO\��� DQG� OHJDOO\� DW� WKH� RXWVHW� RI� LWV

DQDO\VLV��E\�FDOOLQJ�WKLV�D�VWRS���,W�LV�QRW�D�VWRS�LQ�VHDUFK�DQG�VHL]XUH�WHUPV�

EXW�DQ�HQFRXQWHU���,W�ZDV�D�SODQQHG�HQFRXQWHU�WR�EH�VXUH��EXW�WKH�EXV�ZDV

DOUHDG\� DW� UHVW�� RQ� LWV� RZQ�� DW� WKH� WLPH� WKH� DJHQW� DSSURDFKHG� WKH� GULYHU�

7KH� DJHQW� GLG� QRW� VWRS� LW� E\� DSSURDFKLQJ� WKH� GULYHU�� � &DVHV� VXFK� DV

&RPPRQZHDOWK� Y�� 6ZDQJHU�� ���� $��G� ���� �3D�� ������ DQG

&RPPRQZHDOWK�Y��:KLWP\HU������$��G�������3D���������FLWHG�DW�OHQJWK

E\�WKH�PDMRULW\��DUH�QRW�DSSOLFDEOH� WR� WKH�DSSURDFK�RI�D�YHKLFOH�DOUHDG\�DW

UHVW�ZLWKRXW�SROLFH�LQWHUYHQWLRQ�

��� 7KHUH� LV�QR� LOOHJDOLW\� LQ� WKH� UHTXHVW� IRU� WKH�GULYHU¶V� FRRSHUDWLRQ�±� DQ

RIILFHU�PD\�DOZD\V�DVN��LI�ODZIXOO\�LQ�SRVLWLRQ�WR�GR�VR���2QO\�LI�WKH�UHTXHVW�LV

XQGHU� FRHUFLYH� FLUFXPVWDQFHV� ZKLFK� SUHFOXGH� YROXQWDU\� FRQVHQW� ZLOO� WKH

UHTXHVW�EH�FRQVWLWXWLRQDOO\�LQYDOLG�����7KH�DJHQW�GLG�QRW�DVN�IRU�WKH�GULYHU¶V

������������������������������

���:KHQ� UHYLHZLQJ� WKH�GHQLDO�RI�D�VXSSUHVVLRQ�PRWLRQ��ZH�PXVW�GHWHUPLQH
ZKHWKHU�WKH�UHFRUG�VXSSRUWV�WKH�VXSSUHVVLRQ�FRXUW¶V�IDFWXDO�ILQGLQJV��DQG�LI�LW
GRHV�� ZH� PD\� UHYHUVH� RQO\� IRU� OHJDO� HUURU�� � &RPPRQZHDOWK� Y�� $EGXO�
6DODDP������$��G�����������3D���������FHUW��GHQLHG������8�6��������������
:KLOH� ,� GR� QRW� VXJJHVW� D� GHVLUH� WR� UHDFK� D� FHUWDLQ� UHVXOW� QR� PDWWHU� WKH
VXSSUHVVLRQ�UHFRUG��WKH�PDMRULW\�VSHFLILFDOO\�GHFOLQHV�WR�DSSO\�WKLV�VWDQGDUG
WR�WKH�IDFWV�IRXQG�E\�WKH�VXSSUHVVLRQ�FRXUW��WKHQ�FLWHV�WHVWLPRQ\�IURP�WULDO
DQG� WKH� IDFWV� IURP�RWKHU�FDVHV� WR�VXSSRUW� LWV� DQDO\VLV� RI�ZKDW� DUH� HQWLUHO\
VXSSUHVVLRQ�LVVXHV�

���6HH�&RPPRQZHDOWK�Y��/RSH]�� ����$��G����� �3D��6XSHU�� ������� �7KH
PDMRULW\� DOVR� VXJJHVWV� RXU�HQ�EDQF� GHFLVLRQ� LQ�&RPPRQZHDOWK� Y��+RDN�
����$��G�������3D��6XSHU��������KROGV�D�YDOLG�FRQVHQW�WR�VHDUFK�FDQQRW�EH
VXSSOLHG� E\� D� PRWRULVW� ZKR� KDV� QRW� EHHQ� WROG� KH� PD\� OHDYH� DQG� ZKRVH
GRFXPHQWV�KDYH�QRW�EHHQ�UHWXUQHG���,�EHOLHYH�WKLV�LV�DQ�LQFRUUHFW�UHDGLQJ�RI
+RDN���+RDN�KROGV�WKDW�LI�WKH�GRFXPHQWV�DUH�UHWXUQHG�DQG�WKH�LQGLYLGXDO�LV
WROG�KH�PD\�OHDYH��WKHUH�LV�QR�FRHUFLRQ�±�+RDN�GLG�QRW�FUHDWH�D�UHTXLUHPHQW
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GRFXPHQWV� DW� WKLV� SRLQW�� QRU� GLG� KH� VXJJHVW� DQ\� SHQDOW\� IRU� GHFOLQLQJ

FRRSHUDWLRQ�� � &RPSDQ\� SROLF\� JDYH� WKH� GULYHU� GLVFUHWLRQ� WR� GHFOLQH

FRRSHUDWLRQ��ZKLFK�PHDQV�KH�NQHZ�KH�GLGQ¶W�KDYH�WR�DJUHH���7KH�GULYHU�GLG

DJUHH�� DQG� XQOHVV� ZH� KROG� DQ� DJHQW¶V� LGHQWLW\� LV� SHU� VH� FRHUFLYH�� KLV

DJUHHPHQW�ZDV�QRW�LQYROXQWDU\�

��� 7KHUH�LV�QR�³FRPPRQ�FDUULHU´�H[FHSWLRQ�WR�FRQVHQW�FRQVLGHUDWLRQV��QRU

LV�WKHUH�ORJLF�IRU�RQH���7KH�VDPH�FRQVWLWXWLRQDO�ODZ�DSSOLHV�WR�DOO�YHKLFOHV��WKH

GULYHU�RI�D�EXV�KDV�WKH�VDPH�FRQVWLWXWLRQDO�ULJKWV�DV�WKH�GULYHU�RI�D�FDU��QR

PRUH��QR�OHVV���/LNHZLVH��WKH�SDVVHQJHUV�RI�D�EXV��KDYLQJ�VXUUHQGHUHG�WR�WKH

GULYHU�WKH�GHFLVLRQ�RI�ZKLFK�URXWH�WR�WDNH��ZKHWKHU�WR�VWRS��JR��VSHHG�XS�RU

VORZ� GRZQ�� WR� SD\� WKH� WROO� RU� GULYH� WKURXJK� WKH� ERRWK�� DUH� LQ� WKH� VDPH

SRVLWLRQ�DV�SDVVHQJHUV�RI�D�FDU���,I�WKH�GULYHU�DJUHHV�WR�VWRS��WKH�SDVVHQJHUV

FDQQRW�FRPSODLQ�WKHLU�ULJKWV�DUH�YLRODWHG���,I�WKH�GULYHU�DOORZV�WKH�RIILFHU�WR

ULGH� DORQJ�� WKH� SDVVHQJHUV� FDQQRW� FRPSODLQ�� � ,I� WKH� GULYHU� FRQVHQWV� WR� D

VHDUFK�RI�D�YHKLFOH�LQ�KLV�SRVVHVVLRQ��WKH�SDVVHQJHUV�FDQQRW�FRPSODLQ�XQWLO

WKH�VHDUFK�UHDFKHV�LWHPV�LQ�WKHLU�LQGLYLGXDO�FRQWURO�

��� $W�WKH�SRLQW�WKH�GULYHU�DJUHHG�WR�SXOO�WR�WKH�VLGH��WKH�DJHQW�KDG�GRQH

QRWKLQJ� ZKLFK� YLRODWHG� WKH� ULJKWV� RI� WKH� GULYHU� RU� WKH� SDVVHQJHUV�� � 7KH

VXEVHTXHQW� ZRUGV� RI� WKH� GULYHU� WR� WKH� SDVVHQJHUV�� WZLFH� TXRWHG� E\� WKH

PDMRULW\��PD\�EH�UHOHYDQW�WR�WKH�VXEMHFWLYH�WKRXJKWV�RI�WKH�SDVVHQJHUV��EXW

��������������������������������������������������������������������������������������������������

WKDW� FRQVHQW� LV� LQYDOLG� DEVHQW� D�0LUDQGD�OLNH� ZDUQLQJ�� �+RDN� UHSHDWHGO\
VWDWHV�WKH�LVVXH�RI�FRHUFHG�FRQVHQW�WXUQV�RQ�WKH� LQGLYLGXDO� IDFWV�RI�D�FDVH�
DQG�UHMHFWV�VXFK�D�EULJKW�OLQH�UXOH�
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RXU� LVVXH� LV�GHWHUPLQHG� IURP�DQ�REMHFWLYH�VWDQGDUG�� IRFXVLQJ�VROHO\� RQ� WKH

FRQGXFW�RI�SROLFH�� �+RDN��VXSUD�� �7KHVH�ZHUH�QRW�WKH�ZRUGV�RI�WKH�SROLFH�

QRU� ZHUH� WKH\� WKH� ZRUGV� RI� DQ� DJHQW� RI� WKH� SROLFH�� DQG� FRPSULVHG� QR

JRYHUQPHQWDO� DFWLRQ��PXFK� OHVV� LOOHJDOLW\�� � 1R�PDWWHU�ZKDW� WKH� GULYHU� WROG

SDVVHQJHUV�� LI� GRQH� ZLWKRXW� D� SROLFH� UHTXHVW� RU� FRHUFLRQ�� WKHUH� LV� QR

FRQVWLWXWLRQDO�VLJQLILFDQFH�WR�WKHVH�ZRUGV�

���� ,�FDQ�ILQG�QR�LOOHJDOLW\�WR�WKH�SRLQW�WKH�SROLFH�HQWHUHG�WKH�EXV���,QVLGH�

WKH\�FRQGXFWHG�UHOHYDQW�VHDUFKHV�RI�WZR�EDJV���7KH� ILUVW�ZDV�RQ� WKH� IORRU�

DSSHOODQW�DFNQRZOHGJHG�LW�ZDV�KLV��DQG�FRQVHQWHG�WR�UHYHDOLQJ�LWV�FRQWHQWV�

D�SDLU�RI�VQHDNHUV���$V�WKH�RIILFHU�ZDV�ODZIXOO\�LQ�D�SRVLWLRQ�WR�DVN��DQG�WKH

FRRSHUDWLRQ�ZDV�QRW�EDVHG�RQ�DQ\�DUWLFXODEOH�FRHUFLRQ�EH\RQG� WKH�RIILFHU¶V

RFFXSDWLRQ��,�ILQG�QR�LPSURSULHW\�LQ�WKDW�VHDUFK�

��� 7KH�VHFRQG�EDJ�ZDV�LQ�WKH�OXJJDJH�UDFN���:KHQ�WKH�DJHQW�DVNHG�IRU�LWV

RZQHU�� QR� RQH� DFNQRZOHGJHG� LW�� � :LWK� QR� RZQHU�� GLG� DSSHOODQW� KDYH

SRVVHVVLRQ"� �:KHUH� LV� WKH� LOOHJDOLW\� LQ�VHDUFKLQJ�D�EDJ�ZLWK�QR� RZQHU"� �$W

WKDW� SRLQW� WKH� GULYHU�� LQ� FRQWURO� RI� WKH� EXV� DQG� LWV� FRQWHQWV�� FHUWDLQO\� KDG

SRVVHVVLRQ�HTXDO�WR�DQ\RQH�HOVH��DQG�KH�FRQVHQWHG�WR�LWV�VHDUFK�

������$W�WKLV�MXQFWXUH��DSSHOODQW�ZDV�EHWZHHQ�D�URFN�DQG�D�KDUG�SODFH��EXW

WKDW� SRVLWLRQ� ZDV� QRW� WKH� UHVXOW� RI� SROLFH� LOOHJDOLW\� �� KLV� GLOHPPD� ZDV� WKH

UHVXOW� RI� NQRZLQJ� WKH� FRQWHQWV� RI� WKH� VHFRQG� EDJ�� � +H� KDG�HYHU\� ULJKW� WR

FODLP�SRVVHVVLRQ�DQG�GHQ\�SHUPLVVLRQ�WR�VHDUFK��KLV�UHMHFWLRQ�RI�WKLV�RSWLRQ

ZDV�XQGHUVWDQGDEOH�� IRU� LW�ZRXOG� WLH� KLP� WR� WKH� FRFDLQH�� �+H�DOVR� KDG� WKH
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ULJKW� WR� VD\� QRWKLQJ�� WR� WDFLWO\� GHQ\� RZQHUVKLS�� ZKLOH� WKLV� NHSW� KLP� IURP

EHLQJ�DEOH�WR�GHQ\�SHUPLVVLRQ�WR�VHDUFK��LW�GLG�QRW�FRQQHFW�KLP�WR�WKH�GUXJV�

+LV� GHFLVLRQ� ZDV� PDGH� GLIILFXOW� E\� ZKDW� ZDV� LQ� WKH� EDJ�� QRW� E\� SROLFH

LOOHJDOLW\�� � 7KH� ILUVW� FKRLFH�ZDV� QRW� DSSHDOLQJ�� WKH� DOWHUQDWLYH� OHIW� WKH� EDJ

XQFODLPHG� DQG� VHDUFKDEOH�� � +DYLQJ� WR� FKRRVH� EHWZHHQ� D� URFN� DQG� D� KDUG

SODFH�GRHV�QRW�PDNH�DSSHOODQW¶V�FKRLFH�FRHUFHG�

��� ,� EHOLHYH� WKH�PDMRULW\� ULJKWO\� H[SUHVVHV� FRQFHUQ� DERXW� JRYHUQPHQWDO

RYHUUHDFWLRQ�LQ�WKH�³ZDU�RQ�GUXJV�´���EXW�LQ� WXUQ�RYHUUHDFWV�WR� WKH�IDFWV�RI

WKLV�FDVH���7KLV�EXV�ZDV�QRW�VWRSSHG�E\�SROLFH���,I�³VHL]HG�´�LW�ZDV�ZLWK�WKH

XQFRHUFHG� FRQVHQW� RI� VRPHRQH� FOHDUO\� DOORZHG� WR� FRQVHQW�� � 7KH� SUHVVXUH

LQVLGH�WKH�EXV�FDPH�IURP�DSSHOODQW¶V�NQRZOHGJH�RI�WKH�FRQWHQWV�RI� WKH�EDJ

KH�FKRVH� WR� GLVDYRZ�� � ,I� H[DPLQHG� VWHS�E\� VWHS�� WKHUH� VLPSO\� LV�QR�SROLFH

LPSURSULHW\� LQ� WKH� HYHQWV� RI� WKLV� GD\�� � :KLOH� WKH� PDMRULW\� JLYHV� XV� D

FRPSHOOLQJ�UHPLQGHU�RI�WKH�QHHG�WR�JXDUG�DJDLQVW�JRYHUQPHQWDO�LPSURSULHW\�

WKH� PDQLIHVW� GLVOLNH� RI� WKH� WHFKQLTXH� XVHG� KHUH� REVFXUHV� WKH� IDFW� WKHUH

VLPSO\�ZDV�QR�XQFRQVWLWXWLRQDO�FRQGXFW�

���� $FFRUGLQJO\��,�GLVVHQW�

���� -R\FH�DQG�/DOO\�*UHHQ��--��MRLQ�WKH�'LVVHQWLQJ�2SLQLRQ�E\�(DNLQ��-�

������������������������������

���&RLQHG�DV�D�SROLWLFDO�EX]]ZRUG� WR� MXVWLI\�DJJUHVVLYH� HQIRUFHPHQW� WDFWLFV�
WKH� SKUDVH� ³ZDU� RQ� GUXJV�´� LV� QRZ� LQYRNHG� PRUH� DV� D� GHURJDWRU\
HXSKHPLVP��XVHG�WR�VKURXG�DOO�SURDFWLYH�SROLFH�WHFKQLTXHV�ZLWK�DQ�XPEUHOOD
RI�VXVSLFLRQ���&DOOHG�D�ZDU�\HDUV�DJR��LQ�UHDOLW\�LW�KDV�QHYHU�EHHQ�PRUH�WKDQ
D�VHULHV�RI�VNLUPLVKHV���:H�PXVW�HYDOXDWH�HDFK�FDVH�RQ�LWV�IDFWV��LQVWHDG�RI
OHWWLQJ� WKH� WHUP� ³ZDU´� EHFRPH� D� KREJREOLQ� IRJJLQJ� RXU� DQDO\VLV� LQ� HLWKHU
GLUHFWLRQ�
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������������3(116</9$1,$

$SSHOOHH �
�

Y� �
�

0$5&86�$��:,/0,1*721� �
�

$SSHOODQW ���1R��������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�-8'*0(17�2)�6(17(1&(�-XQH���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�0RQURH�&RXQW\��&ULPLQDO

1R����&5,0,1$/�����

%()25(���3�-��0F(:(1��&$9$1$8*+��'(/�62/(��.(//<��($.,1��-2<&(�
67(9(16��6&+,//(5��DQG�/$//<�*5((1��--�

',66(17,1*�23,1,21�%<�67(9(16��-�� )LOHG�0DUFK���������

��� 7KH� VZHHSLQJ� FRQFOXVLRQV� DQG� IDU�UHDFKLQJ� HIIHFWV� RI� WKH� 0DMRULW\

2SLQLRQ�� KRZHYHU� ZHOO� LQWHQWLRQHG�� VWULNH� D� VHULRXV� EORZ� WR� WKH� OHJLWLPDWH

DFWLRQV� RI� ODZ� HQIRUFHPHQW� GUXJ� LQWHUGLFWLRQ� WHDPV�� � ,QGHHG�� WKH� 0DMRULW\

2SLQLRQ� HVVHQWLDOO\� RSHQV� WKH� GRRUV� RI� SXEOLF� WUDQVSRUWDWLRQ� WR� GUXJ

WUDIILFNHUV��UHPRYLQJ�DQ\�IHDU�WKDW�ODZ�HQIRUFHPHQW�RIILFHUV�ZLOO�EH�DOORZHG

WR�HQJDJH�LQ�HYHQ�D�FRQVWLWXWLRQDO�PHUH�HQFRXQWHU�ZLWK�SDVVHQJHUV�

��� ,QVWHDG� RI� KLQGHULQJ� ODZ� HQIRUFHPHQW� DQG� UHQGHULQJ� 3HQQV\OYDQLD¶V

KLJKZD\�V\VWHP�D�GUXJ�IUHHZD\��,�ZRXOG�ILQG�WKDW�DQ�DQDO\VLV�RI�WKH�IDFWV�RI

UHFRUG� DQG� WKH� DSSOLFDEOH� FDVH� ODZ� VKRZ� WKDW� WKH� DFWLRQV� RI� WKH� ODZ

HQIRUFHPHQW�RIILFHUV�KHUH�GLG�QRW�ULVH�DERYH�WKH�OHYHO�RI�D�PHUH�HQFRXQWHU�

DQG� ZHUH�� DW� DOO� WLPHV�� SURIHVVLRQDO�� DSSURSULDWH�� DQG� FRQVLVWHQW� ZLWK

FRQVWLWXWLRQDO� SULQFLSOHV�� � 0RUHRYHU�� ,� ZRXOG� ILQG� WKDW� WKH� ORFDWLRQ� RI� WKH

PHUH�HQFRXQWHU��L�H��D�EXV��GLG�QRW�UHQGHU�WKH�LQWHUDFWLRQ�D�³VHL]XUH�´�DQG�,
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ZRXOG� FRQFOXGH� WKDW� $SSHOODQW¶V� DEDQGRQPHQW� RI� WKH� EDJ� FRQWDLQLQJ� WKH

FRFDLQH�ZDV�YROXQWDU\�

��� ,�ZRXOG�VSHFLILFDOO\�ILQG�WKDW�XQGHU�WKH�FLUFXPVWDQFHV�RI�WKLV�FDVH��WKH

GUXJ�LQWHUGLFWLRQ�LQYHVWLJDWLRQ�SHUIRUPHG�RQ�WKH�EXV�LQ�ZKLFK�$SSHOODQW�URGH

GLG�QRW� FRQVWLWXWH� D� VHL]XUH� RI�$SSHOODQW�� HLWKHU�ZLWKLQ� WKH�PHDQLQJ� RI� WKH

)RXUWK�$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ��RU�$UWLFOH����6HFWLRQ��

RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�

��� 0\�H[DPLQDWLRQ�RI�WKH�IDFWV�RI�WKLV�FDVH�UHYHDOV�WKH�IROORZLQJ�FRXUVH�RI

HYHQWV�

��� $SSHOODQW��0DUFXV�$��:LOPLQJWRQ��ZDV�FRQYLFWHG�RI�SRVVHVVLRQ�ZLWK�WKH

LQWHQW�WR�PDQXIDFWXUH�RU�GHOLYHU�D�FRQWUROOHG�VXEVWDQFH���DQG�SRVVHVVLRQ�RI�D

VPDOO�DPRXQW�RI�PDULMXDQD����VWHPPLQJ�IURP�D�'HFHPEHU����������QDUFRWLFV

LQWHUGLFWLRQ� LQYHVWLJDWLRQ�� � 2Q� WKDW� GDWH�� $SSHOODQW� ZDV� D� SDVVHQJHU� RQ� D

*UH\KRXQG� EXV� WUDYHOOLQJ� IURP� 1HZ� <RUN� WR� &OHYHODQG� RQ� ,QWHUVWDWH� ���

$JHQW� 5RQDOG� 3DUHW�� RI� WKH� 3HQQV\OYDQLD� $WWRUQH\� *HQHUDO¶V� 2IILFH�� DQG

'HWHFWLYH� .LUN� 6FKZDUW]�� RI� WKH� 0RQURH� &RXQW\� 'LVWULFW� $WWRUQH\¶V� 2IILFH�

ZHUH� FRQGXFWLQJ� D� QDUFRWLFV� LQWHUGLFWLRQ� RSHUDWLRQ� DW� WKH� 'HODZDUH� :DWHU

*DS� WROO� EULGJH�ZLWK� WKH�SHUPLVVLRQ� RI� WKH� VXSHULQWHQGHQW� RI� WKH�'HODZDUH

5LYHU� 7ROO� %ULGJH� &RPPLVVLRQ�� � 1�7�� �������� DW� ���� � $JHQW� 3DUHW� DQG

'HWHFWLYH� 6FKZDUW]� ZHUH� GUHVVHG� LQ� SODLQ� FORWKHV�� EXW� ZRUH� MDFNHWV� ZKLFK

������������������������������

17 35 P.S. §780-113(a)(30).
18 35 P.S. §780-113(a)(31).
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LGHQWLILHG� WKHP� DV� ODZ� HQIRUFHPHQW� RIILFHUV�� � 1�7�� �������� DW� ���� � %RWK

FDUULHG�ZHDSRQV�FRQFHDOHG�E\�WKHLU�MDFNHWV���1�7����������DW����

��� :KLOH�$SSHOODQW¶V�EXV�ZDV�VWRSSHG�DW�D�WROO�ERRWK��'HWHFWLYH�6FKZDUW]

DVNHG� LWV� GULYHU�� 1DW� 3UDWKHU�� LI� KH� KDG� D� IHZ�PLQXWHV� WR� DOORZ� D� URXWLQH

FKHFN���1�7����������DW������'HWHFWLYH�6FKZDUW]�GLG�QRW�RUGHU�0U��3UDWKHU�WR

SXOO�RYHU��DQG�*UH\KRXQG�FRPSDQ\�SROLF\�JLYHV�LWV�GULYHUV�GLVFUHWLRQ�ZKHWKHU

WR� SXOO� RYHU� XQGHU� VXFK� FLUFXPVWDQFHV�� � 1�7�� �������� DW� ���� � 0U�� 3UDWKHU

WHVWLILHG�EHIRUH�WKH�ORZHU�FRXUW�WKDW�LI�KH�ZDV�UXQQLQJ�ODWH�KH�FRXOG�WHOO�WKH

SROLFH�RIILFHUV�WKDW�KH�GLGQ¶W�KDYH�WLPH�WR�VWRS��EXW�KH�ZDV�QRW�UXQQLQJ�ODWH

WKDW�GD\�DQG�DJUHHG�WR�WKH�FKHFN���1�7����������DW��������������0U��3UDWKHU

WKHQ�PRYHG�WKH�EXV�RXW�RI�WKH�ODQH�RI�WUDYHO�WR�OHW�WUDIILF�SDVV��SDUNLQJ�LW�LQ

WKH�SXOO�RII�LPPHGLDWHO\�EH\RQG�WKH�WROO�SOD]D��QH[W�WR�WKH�SXEOLF�WHOHSKRQHV�

1�7����������DW������0U��3UDWKHU�H[LWHG�WKH�EXV��DQG�'HWHFWLYH�6FKZDUW]�DQG

$JHQW� 3DUHW� DVNHG� KLP� WR� VHH� WKH� WLFNHWV� ZKLFK� ZHUH� FROOHFWHG� DV� WKH

SDVVHQJHUV�ERDUGHG� WKH�EXV�� �1�7�� ��������DW� ���� �$Q�H[DPLQDWLRQ� RI� WKH

WLFNHWV� UHYHDOHG� WKDW� $SSHOODQW�� WUDYHOOLQJ� XQGHU� WKH� QDPH� ³6PLWK�´� KDG

PDGH�D� FDVK� WLFNHW� SXUFKDVH� DW� ����� S�P�� IRU� D� ����� S�P�� WULS� IURP�1HZ

<RUN�&LW\� WR�&OHYHODQG�� �1�7�� �������� DW� ���� ������� � $JHQW� 3DUHW� WHVWLILHG

EHIRUH�WKH�ORZHU�FRXUW�WKDW�FHUWDLQ�LQGLFDWRUV�UDLVHG�KLV�VXVSLFLRQV��LQFOXGLQJ

WKH� QDPH� ³6PLWK�´� ZKLFK� LV� IUHTXHQWO\� XVHG� E\� WKRVH� WUDYHOOLQJ� XQGHU� DQ

DVVXPHG� QDPH�� WKH� GHSDUWXUH� IURP� 1HZ� <RUN� &LW\�� D� VRXUFH� FLW\� IRU

QDUFRWLFV��WKH�FDVK�WLFNHW�SXUFKDVH��DQG�WKH�SXUFKDVH�RI�WKH�WLFNHW�LQ�FORVH
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SUR[LPLW\�WR�WKH�EHJLQQLQJ�RI�D�QLQH�����WR�WHQ������KRXU�WULS���1�7���������

DW�������

��� $JHQW�3DUHW�DQG�'HWHFWLYH�6FKZDUW]�ERDUGHG�WKH�EXV�DQG�$JHQW�3DUHW

LGHQWLILHG� KLPVHOI� DQG� 'HWHFWLYH� 6FKZDUW]� RYHU� LWV� SXEOLF� DGGUHVV� V\VWHP�

H[SODLQLQJ�WKDW�WKH\�ZHUH�RQ�WKH�EXV�WR�FRQGXFW�D�EULHI�GUXJ� LQYHVWLJDWLRQ�

DQG�WKDQNLQJ�WKH�SDVVHQJHUV�LQ�DGYDQFH�IRU�WKHLU�FRRSHUDWLRQ���1�7���������

DW� ���� ���� � 'HWHFWLYH� 6FKZDUW]� SURFHHGHG� WR� WKH� UHVWURRP� WR� FKHFN� IRU

FRQWUDEDQG�� DQG�� VWDUWLQJ� DW� WKH� EDFN� RI� WKH� EXV�� $JHQW� 3DUHW� EHJDQ

VSHDNLQJ� ZLWK� WKH� SDVVHQJHUV�� H[DPLQLQJ� WKHLU� WLFNHWV�� DQG� DWWHPSWLQJ� WR

PDWFK� SDVVHQJHUV� ZLWK� WKHLU� FDUU\�RQ� EDJJDJH�� � 1�7�� �������� DW� ���

$SSHOODQW�ZDV�VLWWLQJ�LQ�D�ZLQGRZ�VHDW�VHYHUDO�URZV�IURP�WKH�UHDU�RI�WKH�EXV�

ZLWK�DQRWKHU�SDVVHQJHU�RFFXS\LQJ�WKH�DLVOH�VHDW�QH[W�WR�KLP���1�7���������

DW����������:KHQ�$JHQW�3DUHW�DVNHG�$SSHOODQW�WR�VHH�KLV�WLFNHW�UHFHLSW�DQG

VRPH� IRUP�RI� LGHQWLILFDWLRQ��$SSHOODQW� SURGXFHG� WKH� WLFNHW� UHFHLSW�� EXW� WROG

WKH� $JHQW� KH� KDG� QR� LGHQWLILFDWLRQ�� � 1�7�� �������� DW� ������� � $JHQW� 3DUHW

H[DPLQHG�WKH�WLFNHW�UHFHLSW��WKHQ�UHWXUQHG�LW�WR�$SSHOODQW���1�7����������DW

�����$JHQW�3DUHW�DOVR�DVNHG�$SSHOODQW�LI�KH�KDG�DQ\�EDJJDJH��DQG�$SSHOODQW

LGHQWLILHG�D�VPDOO�ZKLWH�SODVWLF�EDJ�XQGHUQHDWK�KLV�VHDW���1�7����������DW����

���� � $JHQW� 3DUHW¶V� VXVSLFLRQV� ZHUH� KHLJKWHQHG� E\� $SSHOODQW¶V� ODFN� RI

LGHQWLILFDWLRQ�DQG�OLPLWHG�DPRXQW�RI�OXJJDJH��LQ�OLJKW�RI�WKH�QLQH�����WR� WHQ

����� KRXU� WULS� IURP� 1HZ� <RUN� &LW\� WR� &OHYHODQG� RQ� ZKLFK� $SSHOODQW� KDG

HPEDUNHG���1�7����������DW����
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��� $JHQW�3DUHW�DVNHG�$SSHOODQW�IRU�SHUPLVVLRQ�WR�VHDUFK�WKH�SODVWLF�EDJ�

1�7�� ��������DW� ���� �$SSHOODQW� UHVSRQGHG�� ³*R�DKHDG�´� DQG� KDQGHG� $JHQW

3DUHW�WKH�EDJ��1�7����������DW������$JHQW�3DUHW�KDQGHG�WKH�EDJ�WR�'HWHFWLYH

6FKZDUW]��DQG��ZLWK�$SSHOODQW¶V�SHUPLVVLRQ��'HWHFWLYH�6FKZDUW]�VHDUFKHG�WKH

EDJ���1�7����������DW������7KH�EDJ�FRQWDLQHG�VHYHUDO�DUWLFOHV�RI�FORWKLQJ��D

SDLU�RI�QHZ�$VLFV�VQHDNHUV��DQG�D�VDOHV� UHFHLSW� IURP�WKH�GHSDUWPHQW� VWRUH

³6DNV�)LIWK�$YHQXH�´��1�7����������DW������'XULQJ�WKHLU�LQLWLDO�LQWHUDFWLRQ�ZLWK

$SSHOODQW��$JHQW�3DUHW�VWRRG�LQ�WKH�DLVOH�WR�WKH�UHDU�RI�$SSHOODQW¶V�VHDW��DQG

'HWHFWLYH�6FKZDUW]�VWRRG�EHKLQG�$JHQW�3DUHW���1�7����������DW������������

$JHQW�3DUHW�GLG�QRW�WRXFK�$SSHOODQW�GXULQJ�WKHLU�LQLWLDO�FRQYHUVDWLRQ��WKH�DLVOH

RI�WKH�EXV�ZDV�XQREVWUXFWHG��DQG�WKH�EXV�GRRU�ZDV�RSHQ���1�7����������DW

������

��� 'XULQJ�WKH�LQYHVWLJDWLRQ��RWKHU�SDVVHQJHUV�ZHUH�UHTXHVWHG�WR�LGHQWLI\

WKHLU� EDJJDJH�� EXW� RQH� EDJ� ZKLFK� KDG� EHHQ� SODFHG� LQ� WKH� RYHUKHDG

FRPSDUWPHQW� UHPDLQHG�XQFODLPHG�� �1�7�� ��������DW� ������� ���� �'HWHFWLYH

6FKZDUW]�ZDONHG�XS�DQG�GRZQ� WKH�DLVOH� RI� WKH� EXV� WZLFH�� KROGLQJ� WKH� EDJ

DORIW�WR�DOORZ�LWV�RZQHU�WR�FODLP�LW�� �1�7����������DW����������:KHQ�QR�RQH

LGHQWLILHG� WKH� EDJ�� 'HWHFWLYH� 6FKZDUW]� H[LWHG� WKH� EXV�� DQG� UHTXHVWHG� 0U�

3UDWKHU¶V� SHUPLVVLRQ� WR� VHDUFK� WKH� EDJ�� � 1�7�� �������� DW� ���� �0U�� 3UDWKHU

FRQVHQWHG� WR� WKH� VHDUFK�� ZKLFK� UHYHDOHG� WKDW� WKH� EDJ� FRQWDLQHG�� DPRQJ

RWKHU� WKLQJV�� RYHU� VL[� ���� SRXQGV� RI� FRFDLQH� LQ� DQ� $VLFV� VKRH� ER[�� DQG� D

FKHFN�VXPPDU\�ZLWK�D�VRFLDO�VHFXULW\�QXPEHU�RQ�LW���1�7����������DW��������
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$JHQW�3DUHW�DQG�'HWHFWLYH�6FKZDUW]�UHERDUGHG�WKH�EXV��DQG�GLVFRYHUHG�WKDW

$SSHOODQW� KDG� SODFHG� WKH� VPDOO� ZKLWH� SODVWLF� EDJ� LQ� WKH� RYHUKHDG

FRPSDUWPHQW��DQG�KDG�SODFHG�WKH�QHZ�$VLFV�VQHDNHUV�XQGHU�WKH�VHDW�LQ�IURQW

RI� KLP�� � 1�7�� �������� DW� ���� � 'HWHFWLYH� 6FKZDUW]� REVHUYHG� WKDW� WKH� $VLFV

VQHDNHUV� PDWFKHG� WKH� VKRH� ER[� FRQWDLQLQJ� WKH� FRFDLQH� IRXQG� LQ� WKH

XQFODLPHG� EDJ�� � 1�7�� �������� DW� ���� � $JHQW� 3DUHW� FKHFNHG� WKH� RWKHU

SDVVHQJHUV¶� IHHW�� DQG� IRXQG� WKDW�QRQH�ZHUH�ZHDULQJ� $VLFV� VQHDNHUV�� � 1�7�

��������DW������$SSHOODQW�ZDV�KDQGFXIIHG�DQG� UHPRYHG�IURP�WKH�EXV��DQG

GXULQJ�WKH�VHDUFK�LQFLGHQW�WR�$SSHOODQW¶V�DUUHVW��D�VPDOO�DPRXQW�RI�PDULMXDQD

ZDV� GLVFRYHUHG�� � 1�7�� �������� DW� ���� � $SSHOODQW� ZDV� JLYHQ� 0LUDQGD��

ZDUQLQJV�DQG�DVNHG�WR�SURYLGH�LQIRUPDWLRQ�IRU�D�SHUVRQDO�KLVWRU\�IRUP���1�7�

��������DW����������������7KH�VRFLDO�VHFXULW\�QXPEHU�ZKLFK�$SSHOODQW�JDYH

DV�SDUW�RI�WKLV�LQIRUPDWLRQ�ZDV�WKH�VDPH�DV�WKH�VRFLDO�VHFXULW\�QXPEHU�IRXQG

RQ�WKH�FKHFN�VXPPDU\���1�7����������DW����

���� 2Q� )HEUXDU\� ���� ������ $SSHOODQW� ILOHG� DQ� RPQLEXV� SUH�WULDO� PRWLRQ

VHHNLQJ� VXSSUHVVLRQ� RQ� WKH� JURXQGV� WKDW� WKH� VHDUFK� RI� KLV� SHUVRQ� DQG

SRVVHVVLRQV�YLRODWHG�WKH�&RQVWLWXWLRQ�RI�WKH�&RPPRQZHDOWK�RI�3HQQV\OYDQLD

DQG� WKH� &RQVWLWXWLRQ� RI� WKH� 8QLWHG� 6WDWHV�� 2Q� 0DUFK� ���� ������ WKH

VXSSUHVVLRQ� FRXUW� ILOHG� DQ�RUGHU� LQGLFDWLQJ� WKDW� LW� ZDV� JRLQJ� WR� GHFLGH� WKH

RPQLEXV� SUH�WULDO�PRWLRQ� EDVHG� RQ� WKH� EULHIV� RI� WKH� SDUWLHV� DQG� QRWHV� RI

WHVWLPRQ\�RI�D�SUHOLPLQDU\�KHDULQJ�FRQGXFWHG�EHIRUH�'LVWULFW�-XVWLFH�&KDUOHV

������������������������������

19 Miranda v. Arizona, 384 A.2d U.S. 436 (1966).
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3��(\HU�RQ�'HFHPEHU������������7KH�PRWLRQ�ZDV�VXEVHTXHQWO\�GHQLHG�E\�D

0DUFK����������RUGHU��DFFRPSDQLHG�E\�D�ILYH�����SDJH�RSLQLRQ���$�SHWLWLRQ�WR

UHFRQVLGHU� WKH� PRWLRQ� WR� VXSSUHVV� ZDV� DOVR� GHQLHG�� � 2Q� 0D\� ��� �����

$SSHOODQW� ZDLYHG� KLV� ULJKW� WR� D� MXU\� WULDO�� DQG�� IROORZLQJ� D� 0D\� ���� ����

EHQFK� WULDO�� KH� ZDV� IRXQG� JXLOW\� RI� SRVVHVVLRQ� RI� D� FRQWUROOHG� VXEVWDQFH�

SRVVHVVLRQ�ZLWK�LQWHQW�WR�GHOLYHU��DQG�SRVVHVVLRQ�RI�PDULMXDQD���6HQWHQFLQJ

ZDV� GHIHUUHG� SHQGLQJ� D� SUH�VHQWHQFH� LQYHVWLJDWLRQ�� � 7KH� &RPPRQZHDOWK

VXEVHTXHQWO\�ILOHG�D�QRWLFH�WKDW�LW�ZDV�JRLQJ�WR�VHHN�D�PDQGDWRU\�PLQLPXP

VHQWHQFH� SXUVXDQW� WR� ��� 3D�&�6�$�� �� ������ � $SSHOODQW� REMHFWHG� WR� WKH

LPSRVLWLRQ� RI� D�PDQGDWRU\�PLQLPXP� VHQWHQFH� DV� XQFRQVWLWXWLRQDO�� EXW� RQ

-XQH� ���� ������ KH� ZDV� VHQWHQFHG� WR� VHYHQ� ���� WR� IRXUWHHQ� ����� \HDUV

LPSULVRQPHQW���$SSHOODQW�ILOHG�D�GLUHFW�DSSHDO�WR�WKLV�&RXUW��DQG��RQ�)HEUXDU\

���� ������ D� WKUHH� PHPEHU� SDQHO� LVVXHG� D� PHPRUDQGXP� RSLQLRQ� ZKLFK

YDFDWHG�WKH�GHQLDO�RI�$SSHOODQW¶V�VXSSUHVVLRQ�PRWLRQ�DQG�UHPDQGHG�IRU�WULDO�

7KH�&RPPRQZHDOWK�ILOHG�DQ�DSSOLFDWLRQ�IRU�UHDUJXPHQW�HQ�EDQF��ZKLFK�ZDV

JUDQWHG�RQ�0D\���������

���� 2Q�DSSHDO�EHIRUH�WKLV�&RXUW��$SSHOODQW�KDV�UDLVHG�WKH�IROORZLQJ�LVVXHV�

����:KHWKHU�WKH�WULDO�FRXUW�HUUHG�DV�D�PDWWHU�RI�ODZ�DQG�DEXVHG�LWV�GLVFUHWLRQ

LQ�IDLOLQJ�WR�JUDQW�$SSHOODQW¶V�PRWLRQ�WR�VXSSUHVV��DQG�����:KHWKHU�WKH�WULDO

FRXUW� HUUHG� DV� D� PDWWHU� RI� ODZ� DQG� DEXVHG� LWV� GLVFUHWLRQ� LQ� VHQWHQFLQJ

$SSHOODQW�
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���� $GGUHVVLQJ�WKH�VXSSUHVVLRQ�LVVXH�ILUVW��WKH�IROORZLQJ�VWDQGDUG�RI�UHYLHZ

KDV�EHHQ�HQXQFLDWHG�

:KHQ� ZH� UHYLHZ� WKH� UXOLQJ� RI� D� VXSSUHVVLRQ� FRXUW�� ZH� PXVW
GHWHUPLQH� ZKHWKHU� LWV� IDFWXDO� ILQGLQJV� DUH� VXSSRUWHG� E\� WKH
UHFRUG���:KHUH�WKH�GHIHQGDQW�FKDOOHQJHV�DQ�DGYHUVH�UXOLQJ�RI�WKH
VXSSUHVVLRQ� FRXUW�� ZH� ZLOO� FRQVLGHU� RQO\� WKH� HYLGHQFH� IRU� WKH
SURVHFXWLRQ� DQG� ZKDWHYHU� HYLGHQFH� IRU� WKH� GHIHQVH� ZKLFK� LV
XQFRQWUDGLFWHG�RQ�WKH�UHFRUG�DV�D�ZKROH��LI� WKHUH�LV�VXSSRUW�RQ
WKH�UHFRUG��ZH�DUH�ERXQG�E\�WKH�VXSSUHVVLRQ�FRXUW��DQG�ZH�PD\
UHYHUVH�WKDW�FRXUW�RQO\�LI�WKH�OHJDO�FRQFOXVLRQV�GUDZQ�IURP�WKHVH
IDFWV�DUH�HUURQHRXV���0RUHRYHU��HYHQ�LI�WKH�VXSSUHVVLRQ�FRXUW�GLG
HUU� LQ� LWV� FRQFOXVLRQV�� WKH� UHYLHZLQJ� FRXUW� PD\� QHYHUWKHOHVV
DIILUP�LWV�GHFLVLRQ�ZKHUH�WKHUH�DUH�RWKHU� OHJLWLPDWH�JURXQGV�IRU
DGPLVVLELOLW\�RI�WKH�FKDOOHQJHG�HYLGHQFH�

&RPPRQZHDOWK�Y��+ROW������$��G�������������3D�6XSHU���������FLWDWLRQV

RPLWWHG��

���� ,Q�GHQ\LQJ�$SSHOODQW¶V�PRWLRQ�WR�VXSSUHVV��,�ZRXOG�KROG�WKDW�WKH�WULDO

FRXUW�PDGH�ILQGLQJV�RI�IDFW�FRQVLVWHQW�ZLWK�WKRVH�PDGH�E\�WKLV�&RXUW��VXSUD�

DQG��EDVHG�RQ�WKRVH�ILQGLQJV��FRQFOXGHG�WKDW������GHWDLQLQJ�WKH�EXV�RQ�ZKLFK

$SSHOODQW�ZDV� D� SDVVHQJHU� GLG�QRW� FRQVWLWXWH� D� VHL]XUH� RI�$SSHOODQW�ZLWKLQ

WKH�PHDQLQJ� RI� WKH� )RXUWK� $PHQGPHQW� WR� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ�

DQG� ���� WKH� ZDUUDQWOHVV� VHDUFK� RI� WKH� ³6DNV� )LIWK� $YHQXH´� EDJ� >WKH

XQFODLPHG� EDJ@� GLG� QRW� FRQVWLWXWH� DQ� XQODZIXO� VHDUFK� VLQFH� $SSHOODQW� KDG

DEDQGRQHG�WKH�EDJ�DQG��WKHUHIRUH��KDG�QR�UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\

DW�WKH�WLPH�RI�WKH�VHDUFK���7ULDO�FRXUW�RSLQLRQ�ILOHG���������DW�����

���� 3XUVXDQW�WR�WKH�VWDQGDUG�RI�UHYLHZ�HQXQFLDWHG�LQ�+ROW��VXSUD��,�ZRXOG

FRQFOXGH�WKDW�WKH�IDFWXDO�ILQGLQJV�RI�WKH�VXSSUHVVLRQ�FRXUW�DUH�VXSSRUWHG�E\

WKH�UHFRUG��DQG�IXUWKHU��WKDW�WKH�OHJDO�FRQFOXVLRQV�GUDZQ�IURP�WKRVH�ILQGLQJV
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DUH�QRW�HUURQHRXV�LQ�OLJKW�RI�WKH�HYLGHQFH�RI� UHFRUG�YLHZHG� LQ�D� OLJKW�PRVW

IDYRUDEOH�WR�WKH�&RPPRQZHDOWK�DV�YHUGLFW�ZLQQHU���7KHUHIRUH��,�ZRXOG�DIILUP

WKH�VXSSUHVVLRQ�FRXUW¶V�GHQLDO�RI�$SSHOODQW¶V�RPQLEXV�SUH�WULDO�PRWLRQ�

���� 'HVSLWH� $SSHOODQW¶V� DVVHUWLRQ� WKDW� ERWK� KLV� VWDWH� DQG� IHGHUDO

FRQVWLWXWLRQDO� ULJKWV� KDYH� EHHQ� YLRODWHG�� KH� IDLOV� WR� GLIIHUHQWLDWH� RU

GLVWLQJXLVK�LQ�DQ\�ZD\�WKH�SURWHFWLRQV�JUDQWHG�E\�WKH�)RXUWK�$PHQGPHQW�WR

WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ����DV�FRPSDUHG�WR�WKH�SURWHFWLRQV�JUDQWHG�E\

$UWLFOH����6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ���� �7KH�ZRUGLQJ�RI�WKH

)RXUWK� $PHQGPHQW� LV� QHDUO\� LGHQWLFDO� WR� WKDW� RI� $UWLFOH� ��� 6HFWLRQ� �� ZLWK

UHJDUG�WR�XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV��DQG�DOWKRXJK�WKH�FRXUWV�DUH

QRW�ERXQG�WR�LQWHUSUHW�WKH�WZR�SURYLVLRQV�DV�LI�WKH\�ZHUH�RQH�DQG�WKH�VDPH�

&RPPRQZHDOWK�Y��(GPXQGV������3D����������������$��G������ �������

������� �FLWDWLRQV� RPLWWHG��� LQ� WKH� FDVH� VXE� MXGLFH� ,� ZRXOG� FRQFOXGH� WKDW

QHLWKHU�SURYLVLRQ�KDV�EHHQ�YLRODWHG�

���� $WWHPSWLQJ�WR�GHWHUPLQH�ZKDW�W\SH�RI�SROLFH�FRQGXFW�LV�³XQUHDVRQDEOH�

UHTXLUHV� D� EDODQFLQJ� RI� WKH� SULYDF\� ULJKWV� RI� FLWL]HQV� ZLWK� WKH� OHJLWLPDWH

QHHGV�RI�WKH�SROLFH�IRUFH�LQ�SURWHFWLQJ�WKRVH�FLWL]HQV�IURP�FULPH���,Q�PDNLQJ

VXFK�GHWHUPLQDWLRQV��WKUHH�W\SHV�RI�SROLFH�FRQWDFW�KDYH�EHHQ�UHFRJQL]HG�E\

WKH�FRXUWV�RI�3HQQV\OYDQLD�

7KH� ILUVW� RI� WKHVH� LV� D� �PHUH� HQFRXQWHU�� �RU� UHTXHVW� IRU
LQIRUPDWLRQ�� ZKLFK� QHHG� QRW� EH� VXSSRUWHG� E\� DQ\� OHYHO� RI

������������������������������

20 “[T]he right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated ... .”  U.S. Const. Amend. IV.
21“The people shall be secure in their persons, houses, papers and possessions from unreasonable searches and
seizures... .”  Pa. Const. Art. 1, § 8.
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VXVSLFLRQ�� EXW� FDUULHV� QR� RIILFLDO� FRPSXOVLRQ� WR� VWRS� RU� WR
UHVSRQG�� � 7KH� VHFRQG�� DQ� �LQYHVWLJDWLYH� GHWHQWLRQ�� PXVW� EH
VXSSRUWHG� E\� UHDVRQDEOH� VXVSLFLRQ�� LW� VXEMHFWV� D� VXVSHFW� WR� D
VWRS� DQG� D� SHULRG� RI� GHWHQWLRQ�� EXW� GRHV� QRW� LQYROYH� VXFK
FRHUFLYH�FRQGLWLRQV�DV�WR�FRQVWLWXWH� WKH� IXQFWLRQDO�HTXLYDOHQW� RI
DQ� DUUHVW�� � )LQDOO\�� DQ� DUUHVW� RU� �FXVWRGLDO� GHWHQWLRQ�� PXVW� EH
VXSSRUWHG�E\�SUREDEOH�FDXVH�

,Q�WKH�,QWHUHVW�RI�6�-���BB�3D��BB������$��G��������Q�����������FLWDWLRQV

RPLWWHG��

���� ³:LWK�UHVSHFW�WR�SROLFH�FRQGXFW�WKDW�IDOOV�VKRUW�RI�DQ�LQYHVWLJDWLYH�VWRS�

WKH�6XSUHPH�&RXUW�KDV�PDGH�LW�FOHDU�WKDW�D� µVHL]XUH�GRHV�QRW�RFFXU�VLPSO\

EHFDXVH�D�SROLFH�RIILFHU�DSSURDFKHV�DQ�LQGLYLGXDO�DQG�DVNV�D�IHZ�TXHVWLRQV�¶´

8QLWHG�6WDWHV�RI�$PHULFD�Y��<RQJ�+\RQ�.LP�����)��G������������G�&LU�

������ �FLWLQJ� )ORULGD� Y�� %RVWLFN�� ���� 8�6�� ���� ��������� � ³$EVHQW� VRPH

FRHUFLYH�FRQGXFW�E\�SROLFH��D� UHTXHVW� IRU� FRRSHUDWLRQ� RU� FRQVHQW� WR� VHDUFK

GRHV�QRW�DXWRPDWLFDOO\�FRQYHUW�DQ�XQGHQLDEO\�SHUPLVVLEOH�HQFRXQWHU�LQWR�DQ

LOOHJDO�VHL]XUH���´��&RPPRQZHDOWK�Y��6KHOO\������$��G�����������3D�6XSHU�

�������FLWDWLRQ�RPLWWHG��

���� 7KLV�&RXUW�H[SODLQHG�LQ�,Q�WKH�,QWHUHVW�RI�-HUPDLQH������$��G�����

�3D�6XSHU�� ������� WKDW� WKH� IROORZLQJ� IDFWRUV� DUH� WR� EH� FRQVLGHUHG� ZKHQ

GHWHUPLQLQJ�LI�DQ�HQFRXQWHU�ZLWK�WKH�SROLFH�ULVHV�WR�WKH�OHYHO�RI�D�VHL]XUH�RI

WKH� SHUVRQ�� ³ZKHWKHU� WKH� RIILFHU� PDNHV� D� VKRZ� RI� DXWKRULW\� RU� H[HUFLVHV

IRUFH�� WKH� RIILFHU¶V� GHPHDQRU� DQG�PDQQHU� RI� H[SUHVVLRQ�� WKH� ORFDWLRQ�� DQG

WKH�FRQWHQW�RI�DQ\�LQWHUURJDWRULHV�RU�VWDWHPHQWV�´��-HUPDLQH������$��G�DW

������FLWDWLRQV�RPLWWHG����([DPSOHV�RI�FLUFXPVWDQFHV�ZKLFK�PLJKW�LQGLFDWH�D



-��(��������

������

VHL]XUH� RI� WKH� SHUVRQ� LQFOXGH� ³D� WKUHDWHQLQJ� SUHVHQFH� RI� VHYHUDO� SROLFH

RIILFHUV��WKH�GLVSOD\�RI�D�ZHDSRQ�E\�DQ�RIILFHU��VRPH�SK\VLFDO�WRXFKLQJ�RI�WKH

SHUVRQ�RI�WKH�FLWL]HQ��RU�WKH�XVH�RI�ODQJXDJH�RU�WRQH�RI�YRLFH�LQGLFDWLQJ�WKDW

FRPSOLDQFH�ZLWK�WKH�RIILFHU¶V�UHTXHVW�PLJKW�EH�FRPSHOOHG�´��-HUPDLQH�����

$��G�DW��������,Q�WKH�DEVHQFH�RI�VXFK�HYLGHQFH��FRQWDFW�EHWZHHQ�DQ�RIILFHU

DQG�D�FLWL]HQ�FDQQRW��DV�D�PDWWHU�RI�ODZ��DPRXQW�WR�D�VHL]XUH�RI�WKDW�SHUVRQ�

-HUPDLQH������$��G�DW�������FLWDWLRQ�RPLWWHG��

���� ,Q�DGGLWLRQ�WR�WKH�DERYH�FLUFXPVWDQFHV��WKH�FRXUWV�RI�WKLV�VWDWH��DV�ZHOO

DV�WKH�FRXUWV�RI�RWKHU�VWDWHV��KDYH�DGRSWHG�WKH�IROORZLQJ�REMHFWLYH�VWDQGDUG

IRU� GHWHUPLQLQJ�ZKDW� DPRXQW� RI� IRUFH� HVFDODWHV� D�PHUH� HQFRXQWHU� LQWR� DQ

LQYHVWLJDWLYH�GHWHQWLRQ����ZKHWKHU��XQGHU�DOO� WKH�FLUFXPVWDQFHV�VXUURXQGLQJ

WKH� LQFLGHQW� DW� LVVXH�� D� UHDVRQDEOH� SHUVRQ� ZRXOG� EHOLHYH� KH� ZDV� IUHH� WR

OHDYH�� �&RPPRQZHDOWK�Y��0DWRV�� ����3D�� ����� ����� ����$��G������ ���

������� �FLWDWLRQ� RPLWWHG��� � 7KLV� WHVW� ZDV� DSSOLHG� LQ� FDVHV� LQYROYLQJ� SROLFH

FRQWDFW�LQ�DLUSRUWV�DQG�EXV�VWDWLRQV��EXW�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�LQ

%RVWLFN��VXSUD��IRXQG�WKDW�ZKHUH�SROLFH�FRQWDFW�LV�LQLWLDWHG�RQ�D�EXV�LWVHOI�

WKH� ³IUHH� WR� OHDYH´� DQDO\VLV� LV� LQDSSOLFDEOH�� DQG� WKH� DSSURSULDWH� LQTXLU\� LV

³ZKHWKHU� D� UHDVRQDEOH� SHUVRQ� ZRXOG� IHHO� IUHH� WR� GHFOLQH� WKH� RIILFHUV¶

UHTXHVWV�RU�RWKHUZLVH�WHUPLQDWH�WKH�HQFRXQWHU�´��%RVWLFN������8�6��DW�����

������������������������������

22 An investigative detention is also known as a “Terry stop,” after the United States Supreme Court decision of that
name which permitted police officers to effect a precautionary seizure where the police have a reasonable suspicion
that criminal activity is afoot.  Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).
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���� ,Q�%RVWLFN��WKH�8�6��6XSUHPH�&RXUW�KHOG�WKDW�LW�LV�HUURU�IRU�WKH�VWDWHV

WR�DGRSW�D�SHU�VH�UXOH�WKDW�HYHU\�SROLFH�HQFRXQWHU�RQ�D�EXV�LV�D�VHL]XUH���,Q

WKDW�FDVH��DV�SDUW�RI�D�GUXJ�LQWHUGLFWLRQ�SURJUDP��WZR�SROLFH�RIILFHUV�ZHDULQJ

EDGJHV�DQG�LQVLJQLD�ERDUGHG�D�EXV�GXULQJ�D�VWRSRYHU�IURP�0LDPL�WR�$WODQWD�

%RVWLFN������8�6��DW�������2QH�RI�WKH�RIILFHUV�FDUULHG�D�JXQ�LQ�D�SRXFK�DW�KLV

ZDLVW��EXW�GLG�QRW�UHPRYH�WKH�JXQ�ZKLOH�RQ�WKH�EXV���%RVWLFN������8�6��DW

������:LWKRXW�DUWLFXODEOH�VXVSLFLRQ��WKH�RIILFHUV�DVNHG�D�SDVVHQJHU�WR�SUHVHQW

KLV� WLFNHW� DQG� LGHQWLILFDWLRQ�� � %RVWLFN�� ���� 8�6�� DW� ����� � 7KHVH� LWHPV

PDWFKHG��DQG�ZHUH� LPPHGLDWHO\� UHWXUQHG� WR� WKH�SDVVHQJHU�� �%RVWLFN�����

8�6�� DW� ����� � 7KH� RIILFHUV� WKHQ� H[SODLQHG� WKHLU� SUHVHQFH� DQG� DVNHG� WKH

SDVVHQJHU�LI�KH�ZRXOG�FRQVHQW�WR�D�VHDUFK�RI�KLV�OXJJDJH���%RVWLFN������8�6�

DW���������� �$OWKRXJK�WKH�SDVVHQJHU� ODWHU�GHQLHG�WKDW�KH�JDYH�FRQVHQW� WR

VHDUFK�WKH�EDJ�LQ�ZKLFK�WKH�RIILFHUV�IRXQG�FRFDLQH��DQG�DOVR�GHQLHG�WKDW�KH

ZDV� LQIRUPHG� RI� KLV� ULJKW� WR� UHIXVH� FRQVHQW�� WKH� 8QLWHG� 6WDWHV� 6XSUHPH

&RXUW� IRXQG� WKDW� WKLV� LVVXH� LQYROYHG� D� TXHVWLRQ� RI� IDFW� ZKLFK� KDG� EHHQ

UHVROYHG�E\�WKH�WULDO�FRXUW�LQ�WKH�VWDWH¶V�IDYRU��DQG�WKHUHIRUH�FRQFOXGHG�WKDW

WKH�SDVVHQJHU�KDG�EHHQ�DGYLVHG�RI�KLV�ULJKW�WR�UHIXVH�FRQVHQW���%RVWLFN�����

8�6��DW�������$IWHU�KLV�DUUHVW��WKH�SDVVHQJHU�PRYHG�WR�VXSSUHVV�WKH�FRFDLQH�

EXW�WKH�PRWLRQ�ZDV�GHQLHG�DQG�KH�ZDV�FRQYLFWHG���%RVWLFN������8�6��DW�����

���� 'HVSLWH�WKH�IDFW�WKDW�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�KDV�UHSHDWHGO\

KHOG� WKDW�PHUH� SROLFH� TXHVWLRQLQJ� GRHV� QRW� ULVH� WR� WKH� OHYHO� RI� D� VHL]XUH�

%RVWLFN������8�6��DW������WKH�SDVVHQJHU�DUJXHG�RQ�DSSHDO�WKDW�KLV�FDVH�ZDV
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GLIIHUHQW� EHFDXVH� WKH� TXHVWLRQLQJ� RFFXUUHG� LQ� WKH� FRQILQHV� RI� D� EXV�� DQG�

XQGHU�VXFK�FLUFXPVWDQFHV��D�UHDVRQDEOH�SHUVRQ�ZRXOG�QRW�KDYH�IHOW�IUHH�WR

OHDYH�WKH�EXV�EHFDXVH�WKHUH�ZDV�QRZKHUH�WR�JR�DQG�D�SDVVHQJHU�OHDYLQJ�WKH

EXV�ZRXOG�UXQ�WKH�ULVN�RI�EHLQJ�VWUDQGHG�DQG�ORVLQJ�ZKDWHYHU�EDJJDJH�ZDV

ORFNHG�LQ�WKH�OXJJDJH�FRPSDUWPHQW���%RVWLFN������8�6��DW�������7KH�8QLWHG

6WDWHV� 6XSUHPH� FRXUW� QRWHG� WKDW� WKH� SDVVHQJHU¶V� IRFXV� ZDV� PLVSODFHG�

EHFDXVH�³ZKHQ�>D@�SHUVRQ�LV�VHDWHG�RQ�D�EXV�DQG�KDV�QR�GHVLUH�WR�OHDYH��WKH

GHJUHH�WR�ZKLFK�D�UHDVRQDEOH�SHUVRQ�ZRXOG�IHHO�WKDW�KH�RU�VKH�FRXOG�OHDYH�LV

QRW�DQ�DFFXUDWH�PHDVXUH�RI�WKH�FRHUFLYH�HIIHFW�RI�WKH�HQFRXQWHU�´��%RVWLFN�

���� 8�6�� DW� ��������� � 7KH� FRXUW� IXUWKHU� H[SODLQHG� WKDW� WKH� IDFW� WKDW� WKH

SDVVHQJHU�GLG�QRW�IHHO�IUHH�WR�OHDYH�WKH�EXV�GLG�QRW�PHDQ�WKDW�WKH�SROLFH�KDG

VHL]HG�KLP��EXW�ZDV�LQVWHDG�WKH�QDWXUDO�UHVXOW�RI�KLV�GHFLVLRQ�WR� UHPDLQ�RQ

WKH� EXV�ZKLFK�ZDV� VFKHGXOHG� WR� GHSDUW�� �%RVWLFN�� ����8�6�� DW� ����� � 7KH

SDVVHQJHU¶V�IUHHGRP�RI�PRYHPHQW�ZDV�UHVWULFWHG�E\�D�IDFWRU�LQGHSHQGHQW�RI

SROLFH� FRQGXFW�� � %RVWLFN�� ���� 8�6�� DW� ����� � 7KH� 8QLWHG� 6WDWHV� 6XSUHPH

&RXUW�FRQFOXGHG�WKDW�WKH�DSSURSULDWH�LQTXLU\�LQ�VXFK�D�VLWXDWLRQ�LV�ZKHWKHU�

WDNLQJ�LQWR�DFFRXQW�DOO�RI� WKH�FLUFXPVWDQFHV�RI�WKH�HQFRXQWHU��D�UHDVRQDEOH

SHUVRQ� ZRXOG� IHHO� IUHH� WR� GHFOLQH� WKH� RIILFHUV¶� UHTXHVWV� RU� RWKHUZLVH

WHUPLQDWH�WKH�HQFRXQWHU�����%RVWLFN������8�6��DW�����

���� 7KXV��DQ�HPSKDVLV�RQ�$SSHOODQW¶V�SHUFHSWLRQV�DV�WR�ZKHWKHU�RU�QRW�KH

IHOW�IUHH�WR�OHDYH�WKH�EXV�LV�PLVGLUHFWHG���7KLV�&RXUW¶V�IRFXV�LV�RQ�ZKHWKHU�RU

������������������������������

23 Noting that the trial court denied the passenger’s suppression motion without making express findings of fact, the
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QRW� WKH� FRQGXFW� RI� WKH� ODZ� HQIRUFHPHQW� RIILFHUV� ZRXOG� KDYH� FDXVHG� D

UHDVRQDEOH� SHUVRQ� WR� IHHO� LQFDSDEOH� RI� GHFOLQLQJ� WKH� RIILFHUV¶� UHTXHVWV� RU

RWKHUZLVH�WHUPLQDWLQJ�WKH�HQFRXQWHU��7KH�UHFRUG�LQ�WKH�LQVWDQW�FDVH�VXSSRUWV

WKH�FRQFOXVLRQ�WKDW�WKH�EHKDYLRU�DQG�FRQGXFW�RI�$JHQW�3DUHW�DQG�'HWHFWLYH

6FKZDUW]� FRXOG� LQ� QR� ZD\� EH� FRQVWUXHG� E\� D� UHDVRQDEOH� SHUVRQ� DV

SUHYHQWLQJ� RQH� IURP� GHFOLQLQJ� WKH� RIILFHUV¶� UHTXHVW� IRU� LQIRUPDWLRQ� RU

RWKHUZLVH� WHUPLQDWLQJ� WKH� HQFRXQWHU�� � $Q\� SHUFHSWLRQ� $SSHOODQW�PD\� KDYH

KDG� WKDW� KH�ZDV� ³UHVWULFWHG´�ZDV� FDXVHG� E\� FLUFXPVWDQFHV� LQGHSHQGHQW� RI

WKH�FRQGXFW�RI�WKH�ODZ�HQIRUFHPHQW�RIILFHUV��DQG�WKHUHIRUH�LQDSSOLFDEOH�WR�D

GHWHUPLQDWLRQ�RI�ZKHWKHU�$SSHOODQW�ZDV�³VHL]HG�´��%RVWLFN��VXSUD�

���� 7KH� %RVWLFN� VWDQGDUG� KDV� EHHQ� DSSOLHG� LQ� VHYHUDO� FDVHV� KHOSIXO� WR

UHYLHZ�RI�WKH�FDVH�DW�KDQG���)RU�H[DPSOH��LQ�&RPPRQZHDOWK�Y��/HZLV�����

3D�����������$��G�������������WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW�DGGUHVVHG

WKH�DSSHDO�RI�D�GHIHQGDQW�ZKR�KDG�EHHQ�DSSURDFKHG�E\�IRXU�SROLFH�RIILFHUV

LQ�D�WUDLQ�VWDWLRQ���:KHQ�WKH�RIILFHUV�DVNHG�WKH�GHIHQGDQW�LI�KH�ZRXOG�PLQG

VSHDNLQJ�ZLWK� WKHP�� WKH� GHIHQGDQW� DQG� KLV� FRPSDQLRQ� EDFNHG� DZD\�� ZLWK

WKH�RIILFHUV�IROORZLQJ��XQWLO�WKH�GHIHQGDQW�ZDV�EDFNHG�XS�WR�D�ZDOO���/HZLV�

���� 3D�� DW� ����� ���� $��G� DW� ����� � $IWHU� KLV� DUUHVW� DQG� FRQYLFWLRQ� IRU

SRVVHVVLRQ�ZLWK�WKH�LQWHQW�WR�GHOLYHU�D�FRQWUROOHG�VXEVWDQFH�DQG�FRQVSLUDF\�

WKH� GHIHQGDQW¶V� DSSHDO� UHDFKHG� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� RQ

DOOHJDWLRQV� RI� )RXUWK� $PHQGPHQW� DQG� $UWLFOH� ��� 6HFWLRQ��� YLRODWLRQV�� � 7KH

��������������������������������������������������������������������������������������������������

U.S. Supreme Court reversed the Florida Supreme Court and remanded the case.
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6XSUHPH�&RXUW�DGGUHVVHG�WKH�DOOHJDWLRQV�E\�DSSO\LQJ�WKH�%RVWLFN�VWDQGDUG

WR�FRQFOXGH�WKDW�³XQGHU�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��WKH�SROLFH�FRQGXFW

ZRXOG�KDYH�FRPPXQLFDWHG�WR�D�UHDVRQDEOH�SHUVRQ�WKDW�WKH�SHUVRQ�ZDV�QRW

IUHH�WR�OHDYH�´��/HZLV������3D��DW����������$��G�DW�������,Q�FRQFOXGLQJ�WKDW

D�VHL]XUH�RFFXUUHG�� WKH�&RXUW�QRWHG�WKDW�³>L@W� LV�QRW�RXU� LQWHQWLRQ� WR�VLQJOH

RXW� WKH� IDFW� WKDW� WKH�$SSHOODQWV�ZHUH� FRQIURQWHG� E\� IRXU� SROLFH� RIILFHUV� DV

GLVSRVLWLYH�RI�RXU�LQTXLU\��EXW�WKH�QDWXUH�RI�WKH�FRQIURQWDWLRQ�GHPRQVWUDWHG

D�VKRZ�RI�DXWKRULW\�ZKLFK�FRQVWLWXWHG�D�UHVWUDLQW�RI�WKH�$SSHOODQW¶V�OLEHUW\�´

/HZLV������3D��DW����������$��G�DW�����

���� ,Q� 6KHOO\�� VXSUD�� WKLV� &RXUW� IROORZHG� WKH� 3HQQV\OYDQLD� 6XSUHPH

&RXUW¶V�OHDG�LQ�DSSO\LQJ�%RVWLFN���,Q�6KHOO\��WKH�DSSHOODQW�ZDV�D�SDVVHQJHU

LQ� D� FDU� VWRSSHG� E\� WZR� 3HQQV\OYDQLD� 6WDWH� 3ROLFH� RIILFHUV� IRU� VSHHGLQJ�

6KHOO\������$��G�DW�������%RWK�WKH�GULYHU�DQG�WKH�DSSHOODQW�ZHUH�DVNHG�IRU

LGHQWLILFDWLRQ��EXW�QHLWKHU�FRXOG�SURGXFH�DQ\��DQG�WKH�DSSHOODQW�JDYH�D�IDOVH

QDPH�WR�WKH�SROLFH��LQ�DGGLWLRQ�WR�JLYLQJ�YDJXH�DQG�FRQWUDGLFWRU\�DQVZHUV�WR

WKHLU�TXHVWLRQV���6KHOO\������$��G�DW�������$�FKHFN�UHYHDOHG�WKDW�WKH�YHKLFOH

ZDV�QRW�VWROHQ��LWV�UHJLVWUDWLRQ�FDUG�ZDV�UHWXUQHG�WR�WKH�GULYHU��DQG�KH�ZDV

JLYHQ�D�ZDUQLQJ�IRU�WKH�VSHHGLQJ�YLRODWLRQ���6KHOO\������$��G�DW�������7KH

SROLFH�RIILFHUV�WKHQ�DVNHG�WKH�GULYHU�LI�WKH\�FRXOG�VHDUFK�WKH�YHKLFOH��DQG�WKH

GULYHU� FRQVHQWHG�� � 6KHOO\�� ���� $��G� DW� ����� � $IWHU� WKH� GULYHU� DQG� WKH
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DSSHOODQW� VWHSSHG� IURP� WKH� FDU���� ERWK� ZHUH� IULVNHG�� DQG� D� SLVWRO� ZDV

GLVFRYHUHG� LQ� WKH�DSSHOODQW¶V�ZDLVWEDQG�� �6KHOO\������$��G�DW������ � /DWHU�

ZKHQ� WKH� DSSHOODQW¶V� FORWKHV� ZHUH� VHDUFKHG� DW� WKH� SULVRQ�� QDUFRWLFV� ZHUH

GLVFRYHUHG���6KHOO\������$��G�DW�������2Q�DSSHDO��WKH�DSSHOODQW�UDLVHG�WZR

LVVXHV� IRU� UHYLHZ�� ZKHWKHU� WKHUH� ZDV� VXIILFLHQW� UHDVRQDEOH� VXVSLFLRQ� WR

MXVWLI\�D� UHTXHVW� IRU� FRQVHQW� WR�VHDUFK� WKH�FDU��DQG�ZKHWKHU� D� YDOLG�7HUU\

VHDUFK�IRU�ZHDSRQV�ZDV�FRQGXFWHG���6KHOO\������$��G�DW�������,Q�FRQFOXGLQJ

WKDW�WKH� UHTXHVW� WR�VHDUFK�GLG�QRW�YLRODWH�WKH�DSSHOODQW¶V� ULJKWV�� WKLV�&RXUW

VWDWHG�

*HQHUDOO\�� WKHUH�LV�QR�WKUHVKROG�RI�VXVSLFLRQ�QHHGHG�IRU�D
UHTXHVW�WR�VHDUFK��FRQVHQW�WR�D�VHDUFK�REYLDWHV�WKH�QHHG�IRU�DQ\
OHYHO�RI�VXVSLFLRQ�RI�WKH�SDUW�RI� WKH�SROLFH�� �,I� WKH�GULYHU�KHUHLQ
YROXQWDULO\� JDYH�SHUPLVVLRQ� IRU� WKH� VHDUFK�� WKHQ� QR� DQDO\VLV� RI
WKH� LQIRUPDWLRQ� NQRZQ� WR� WKH� WURRSHUV� LV� QHFHVVDU\�� � 7KH� WULDO
FRXUW�IRXQG�WKDW�FRQVHQW�ZDV�IUHHO\�JLYHQ��DQG�ZH�ILQG�QR�UHDVRQ
WR�GLVSXWH�WKDW�ILQGLQJ�

,Q�/RSH]��VXSUD��ZH�DGGUHVVHG�D�VLPLODU�VLWXDWLRQ�ZKHUHLQ
RIILFHUV� PDGH� D� YDOLG� WUDIILF� VWRS� DQG� HYHQWXDOO\� DVNHG� IRU
FRQVHQW� WR� VHDUFK�� � 7KLV� FRXUW� KHOG� /RSH]¶V� FRQVHQW� ZDV
UHTXHVWHG�ZKLOH�KH�ZDV�QRW�IUHH�WR�OHDYH��DV�WKH�RIILFHU�VWLOO�KHOG
KLV�OLFHQVH�DQG�UHJLVWUDWLRQ���7KH�FRXUW�IRXQG�/RSH]�ZDV�VXEMHFW
WR� GHWHQWLRQ� WKDW� ZDV� FRHUFLYH� DQG� UHQGHUHG� KLV� FRQVHQW� OHVV
WKDQ�YROXQWDU\�� � +HUH�� DV� WKH� WULDO� FRXUW� QRWHG�� WKH� GULYHU� ZDV
IUHH�WR�JR��KLV�FDUGV�KDG�EHHQ�UHWXUQHG�WR�KLP��KH�ZDV�JLYHQ�D
ZDUQLQJ�IRU�VSHHGLQJ��DQG�WKH�WURRSHU�KDG�QR�KROG�RQ�KLP�DW�DOO
DW� WKH� WLPH� RI� WKH� UHTXHVW�� � :H� GHFOLQH� WR� H[WHQG� /RSH]� WR
FUHDWH� DQ� DEVROXWH� EDQ� RQ� OHJLWLPDWH�� QRQFRHUFLYH� URDGVLGH
UHTXHVWV�IRU�FRQVHQW�

������������������������������

24 The appellant did not contest that to mitigate danger in traffic stops, no reasonable suspicion of criminal activity is
necessary for police to request the occupants of a lawfully stopped car to get out.  Commonwealth v. Brown, 654
A.2d 1096, 1102 (Pa.Super. 1995).
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6KHOO\�� ���� $��G� DW� ���� �FLWLQJ� %RVWLFN�� VXSUD�� &RPPRQZHDOWK� Y�

/RSH]������$��G������3D�6XSHU���������

���� 7KH�%RVWLFN� VWDQGDUG�KDV� DOVR�EHHQ�DSSOLHG� WR� SROLFH� HQFRXQWHUV� RQ

WUDLQV�� � ,Q�.LP��VXSUD�� WKH�DSSHOODQW�GLVSXWHG� WKH�GHQLDO� RI� D� VXSSUHVVLRQ

PRWLRQ�ZKLFK�DURVH�IURP�D�GUXJ�LQWHUGLFWLRQ�HIIRUW�ZKLFK�EHJDQ�ZLWK�D�SROLFH

RIILFHU�NQRFNLQJ�RQ�WKH�GRRU�RI� WKH�DSSHOODQW¶V�WUDLQ�FDU�³URRPHWWH�´��:KHQ

WKH�DSSHOODQW�RSHQHG�WKH�GRRU��WKH�RIILFHU�LGHQWLILHG�KLPVHOI�DQG�VKRZHG�KLV

EDGJH� WR� WKH� DSSHOODQW� DQG� KLV� FRPSDQLRQ�� �.LP�� ��� )��G� DW� ����� � 7KHQ�

ZKLOH� NQHHOLQJ� LQ� WKH� KDOOZD\� RXWVLGH� WKH� GRRU�� WKH� RIILFHU� DVNHG� VHYHUDO

TXHVWLRQV�UHJDUGLQJ�WKH�SDVVHQJHUV¶� WULS�DQG�DVNHG�WR�VHH�WKHLU�WLFNHWV�DQG

VRPH�LGHQWLILFDWLRQ���.LP�����)��G�DW������ �%RWK�SDVVHQJHUV�SURYLGHG�WKHLU

WLFNHWV�� ZKLFK� WKH� RIILFHU� LPPHGLDWHO\� KDQGHG� EDFN� WR� WKHP�� EXW� WKH

DSSHOODQW¶V� FRPSDQLRQ� ZDV� XQDEOH� WR� SURYLGH� DQ\� LGHQWLILFDWLRQ�� �.LP�� ��

)��G�DW�����������:KHQ�WKH�RIILFHU�DVNHG�WKH�DSSHOODQW�DQG�KLV�FRPSDQLRQ�LI

WKH\�KDG�DQ\�GUXJV�LQ�WKHLU�OXJJDJH��WKH\�UHVSRQGHG�WKDW�WKH\�GLG�QRW��DQG

WKHQ� FRQVHQWHG� WR� D� VHDUFK� RI� WKH� OXJJDJH�� �.LP�� ��� )��G� DW� ����� � 7KH

DSSHOODQW¶V� EDJ� FRQWDLQHG� FDQV� PDUNHG� ³1DWXUDGH� $OO�1DWXUDO� 9HJHWDEOH

3URWHLQ�´�ZKLFK�WKH�DSSHOODQW�LQLWLDOO\�FODLPHG�KH�UHFHLYHG�DV�D�SUHVHQW��WKHQ

ODWHU�FODLPHG�KH�ERXJKW�IURP�³WKH�JX\�LQ�/�$�´��.LP�����)��G�DW�������7KH

DSSHOODQW� FRXOG�QRW� LGHQWLI\�ZKDW� WKH� FDQV� FRQWDLQHG�� DQG� GLG� QRW� UHVSRQG

ZKHQ� DVNHG� ³ZKDW� JX\"´� � .LP�� ��� )��G� DW� ����� � 7KH� RIILFHU� WHVWHG� WKH

VXEVWDQFH��ZKLFK�WXUQHG�RXW�WR�EH�PHWKDPSKHWDPLQH���.LP�����)��G�DW�����



-��(��������

������

���� 2Q� DSSHDO�� WKH� DSSHOODQW� DUJXHG� WKDW� DQ� XQFRQVWLWXWLRQDO� VHL]XUH

RFFXUUHG�ZKHQ�WKH�RIILFHU�TXHVWLRQHG�WKH�DSSHOODQW�RQ�WKH�WUDLQ���7KH�FRXUW�

FLWLQJ�%RVWLFN��IRXQG�WKDW�³D�VHL]XUH�GRHV�QRW�RFFXU�VLPSO\�EHFDXVH�D�SROLFH

RIILFHU�DSSURDFKHV�DQ� LQGLYLGXDO�DQG�DVNV�D� IHZ�TXHVWLRQV�� �2QO\�ZKHQ� WKH

RIILFHU��E\�PHDQV�RI� SK\VLFDO� IRUFH� RU� VKRZ�RI� DXWKRULW\�� KDV� LQ� VRPH�ZD\

UHVWUDLQHG�WKH�OLEHUW\�RI�D�FLWL]HQ�PD\�>D�FRXUW@�FRQFOXGH�WKDW�D�µVHL]XUH¶�KDV

RFFXUUHG�´� � .LP�� ��� )��G� DW� ����� � 7KH� FRXUW� IXUWKHU� FRQFOXGHG� WKDW

³SRWHQWLDOO\� LQFULPLQDWLQJ� TXHVWLRQV� GR� QRW� E\� WKHPVHOYHV� PDNH� DQ

HQFRXQWHU�FRHUFLYH�´��.LP�����)��G�DW�������$OWKRXJK�WKH�DSSHOODQW�DUJXHG

WKDW�KH�ZDV�VHL]HG�EHFDXVH�WKH�FRQWDFW� WRRN�SODFH� LQ� D� FRQILQHG�DUHD� LQ� D

QRQ�SXEOLF�VHWWLQJ�DQG�WKH�RIILFHU�EORFNHG�WKH�H[LW�RI�WKH�URRPHWWH��WKH�FRXUW

FRQFOXGHG�WKDW�WKH�RIILFHU�GLG�QRW�EORFN�WKH�GRRUZD\�DQG�³DQ�LQGLYLGXDO�PD\

GHFOLQH�DQ�RIILFHU¶V�UHTXHVW�ZLWKRXW�IHDULQJ�SURVHFXWLRQ��EHFDXVH�D�UHIXVDO�WR

FRRSHUDWH�� ZLWKRXW� PRUH�� GRHV� QRW� IXUQLVK� WKH� PLQLPDO� OHYHO� RI� REMHFWLYH

MXVWLILFDWLRQ� QHHGHG� IRU� D� GHWHQWLRQ� RU� VHL]XUH�´� DQG� IXUWKHU�� WKDW� ³WKH

ORFDWLRQ�LQ�LWVHOI�GRHV�QRW�GHSULYH�DQ�LQGLYLGXDO�RI�KLV�DELOLW\�WR�WHUPLQDWH�DQ

HQFRXQWHU��KH�FDQ�UHMHFW�DQ�LQYLWDWLRQ�WR�WDON�LQ�D�SULYDWH��DV�ZHOO�DV�D�SXEOLF

SODFH�´� � .LP�� ��� )��G� DW� �������� �FLWDWLRQV� RPLWWHG��� � 7KH� FRXUW� DOVR

FRQFOXGHG�WKDW�D�FRQILQHG�DUHD�LQ�D�WUDLQ�LV�QRW�LQKHUHQWO\�FRHUFLYH���.LP����

)��G�DW�������7KH�FRXUW�UHMHFWHG�WKH�DSSHOODQW¶V�DUJXPHQW�WKDW�D�³UHDVRQDEOH

SHUVRQ�ZRXOG�QRW� IHHO�IUHH�WR�GHFOLQH�WR�DQVZHU� WKH�RIILFHU¶V�TXHVWLRQ�RU� WR

VKXW� WKH�GRRU�� EHFDXVH� µLW� GRHVQ¶W� WDNH�PXFK� LQWHOOLJHQFH� IRU� D� UHDVRQDEOH
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SHUVRQ�WR�EHOLHYH�WKDW�VKXWWLQJ�WKH�GRRU�LQ�WKH�IDFH�RI�VXFK�DQ�LQWUXGHU�ZRXOG

EH� WR� LQYLWH� PRUH� VHULRXV� LQWUXVLRQ�¶´� � .LP�� ��� )��G� DW� ����� � �TXRWDWLRQ

RPLWWHG����7KH�FRXUW�GLVDJUHHG��DQG��FLWLQJ�%RVWLFN�IRU�WKH�SURSRVLWLRQ�WKDW

DQ� LQGLYLGXDO�PD\� GHFOLQH� DQ� RIILFHU¶V� UHTXHVW� ZLWKRXW� IHDULQJ� SURVHFXWLRQ�

IRXQG� WKDW�XQGHU�WKH� IDFWV�EHIRUH� LW�� ³D� UHDVRQDEOH� SHUVRQ�ZRXOG�KDYH� IHOW

IUHH�WR�GHFOLQH�WR�VSHDN�RU�WR�WHUPLQDWH�KLV�FRQYHUVDWLRQ�ZLWK�>WKH�RIILFHU@�´

.LP�����)��G�DW�������7KH�FRXUW�DOVR�UHMHFWHG�WKH�DSSHOODQW¶V�DUJXPHQW�WKDW

KH� ZDV� ³VHL]HG´� EHFDXVH� WKH� RIILFHU� IDLOHG� WR� DGYLVH� KLP� RI� WKLV� ULJKW� WR

³GHFOLQH�WKH�RIILFHUV¶� UHTXHVWV�RU�WHUPLQDWH�WKH�HQFRXQWHU�´�ILQGLQJ�WKDW�WKH

³DEVHQFH� RI� VXFK� DGYLVH� GRHV� QRW� QHFHVVDULO\� HOLPLQDWH� WKH� FRQVHQVXDO

QDWXUH�RI�WKH�HQFRXQWHU�´��.LP�����)��G�DW�������1RWLQJ�WKDW�³D�UHDVRQDEOH

SHUVRQ�LV�SUHVXPHG�WR�NQRZ�RI�KLV�ULJKW�QRW�WR�DQVZHU�TXHVWLRQV�ZLWKRXW�IHDU

RI�SURVHFXWLRQ�´�WKH�FRXUW�FRQFOXGHG�WKDW�WKH�IDLOXUH�WR�DGYLVH�WKH�DSSHOODQW

RI�KLV�ULJKW�WR�WHUPLQDWH�WKH�FRQYHUVDWLRQ�LWVHOI�GLG�QRW�PDNH�WKH�HQFRXQWHU

XQFRQVWLWXWLRQDO���.LP�����)��G�DW�����

���� ,Q�GHWHUPLQLQJ�WKDW�QR�FRQVWLWXWLRQDO�YLRODWLRQV�RFFXUUHG�LQ�WKH�LQVWDQW

FDVH�ZLWK� UHJDUG� WR� WKH�FRQWDFW�EHWZHHQ�$SSHOODQW�DQG� WKH�SROLFH�� ,�ZRXOG

PDNH� WKH� IROORZLQJ� ILQGLQJV� DQG� FRQFOXVLRQV�� � 7KH� GUXJ� LQWHUGLFWLRQ� HIIRUW

ZKLFK� UHVXOWHG� LQ� $SSHOODQW¶V� DUUHVW� ZDV� FRQGXFWHG� ZLWK� WKH� SHUPLVVLRQ� RI

WKH�'HODZDUH� 5LYHU� 7ROO� %ULGJH� &RPPLVVLRQ�� WKH� EXV� ZDV� DOUHDG\� VWRSSHG

ZKHQ�'HWHFWLYH�6FKZDUW]�DVNHG�WKH�EXV�GULYHU� LI�KH�DQG�$JHQW�3DUHW�FRXOG

SHUIRUP�D�FKHFN��DQG�WKH�EXV�GULYHU�YROXQWDULO\�FRQVHQWHG�WR�WKH�UHTXHVW�WR
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ERDUG�WKH�EXV���7KXV��WKHUH�ZDV�QR�³VHL]XUH´�RI�WKH�EXV�DQG�LWV�SDVVHQJHUV�

6KHOO\�� VXSUD�� � 2QFH� RQ� ERDUG�� $JHQW� 3DUHW� LQWURGXFHG� KLPVHOI� DQG

H[SODLQHG� WKH� UHDVRQ� IRU� WKH� RIILFHUV¶� SUHVHQFH�� � 0RUHRYHU�� KH� GLG� QRW

WKUHDWHQ� WKH� SDVVHQJHUV�� RU�PDNH� DQ�H[FHVVLYH� GLVSOD\� RI� DXWKRULW\� ZKLFK

ZRXOG� LQWLPLGDWH� WKHP� RU� FRHUFH� FRPSOLDQFH� ZLWK� KLV� UHTXHVW� IRU

FRRSHUDWLRQ�� � $JHQW� 3DUHW¶V� DFWLRQV� LQ� WKLV� UHJDUG� GLG� QRW� HOHYDWH� WKH

HQFRXQWHU�WR�DQ�LQYHVWLJDWRU\�VWRS���1RU�GLG�WKH�IDFW�WKDW�$JHQW�3DUHW�GLG�QRW

VSHFLILFDOO\�LQGLFDWH�WR�WKH�SDVVHQJHUV�WKDW�WKH\�ZHUH�IUHH�WR�QRW�DQVZHU�KLV

TXHVWLRQV�HOHYDWH�WKH�HQFRXQWHU�WR�DQ�LQYHVWLJDWRU\�VWRS���0DWRV������3D��DW

���������$��G�DW������ �³,W�KDV� ORQJ�EHHQ� WKH� UXOH� LQ�3HQQV\OYDQLD�WKDW� DQ

LQGLYLGXDO� KDV� QR� GXW\� WR� VWRS� RU� UHVSRQG� WR� DQ� LQTXLU\� E\� WKH� SROLFH�

$OWKRXJK�WKH�SROLFH�PD\� LQLWLDWH� DQ�HQFRXQWHU�ZLWK� D� VXVSHFW�� DQG� UHTXHVW

LQIRUPDWLRQ�DEVHQW�DQ\�OHYHO�RI�VXVSLFLRQ��WKDW�HQFRXQWHU� µFDUULHV� WR�RIILFLDO

FRPSXOVLRQ�WR�VWRS�RU�UHVSRQG�¶´���6HH�.LP��VXSUD�

���� :KHQ� $JHQW� 3DUHW� EHJDQ� KLV� LQWHUDFWLRQ� ZLWK� $SSHOODQW�� KH� VWRRG

EHKLQG�$SSHOODQW¶V�VHDW��OHDYLQJ�D�FOHDU�SDWK�GRZQ�WKH�DLVOH�WR�WKH�RSHQ�EXV

GRRU�� �+H�GLG�QRW� WKUHDWHQ�$SSHOODQW�� WRXFK�$SSHOODQW� LQ� DQ\�ZD\�� RU� HYHQ

DFFXVH� KLP� RI� DQ\� FULPLQDO� DFWLYLW\�� � $IWHU� $SSHOODQW� SURGXFHG� KLV� WLFNHW

UHFHLSW�� $JHQW� 3DUHW� GLG� QRW� UHWDLQ� LW� ZKLOH� FRQYHUVLQJ� ZLWK� $SSHOODQW�� EXW

LQVWHDG�KDQGHG�LW�EDFN�WR�KLP���$JHQW�3DUHW¶V�GHPHDQRU�ZDV�SROLWH�DQG�QRQ�

FRQIURQWDWLRQDO��DQG�KLV�ZHDSRQ�UHPDLQHG�KLGGHQ�E\�KLV�MDFNHW�DW�DOO�WLPHV�

'XULQJ� WKH� LQWHUDFWLRQ� EHWZHHQ� $JHQW� 3DUHW� DQG� $SSHOODQW�� 'HWHFWLYH
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6FKZDUW]�UHPDLQHG�LQ�D�QRQ�WKUHDWHQLQJ�SRVLWLRQ�EHKLQG�$JHQW�3DUHW��ZKHUH

KH�ZRXOG� QRW� EORFN� $SSHOODQW¶V� H[LW�� � 7KH� ODZ� HQIRUFHPHQW� RIILFHUV� FOHDUO\

DFWHG� LQ� D� SURIHVVLRQDO�PDQQHU�� FRQVLVWHQW�ZLWK� SULQFLSOHV� RI� FRQVWLWXWLRQDO

ODZ�� DQG� WKHLU� FRQGXFW� GLG� QRW� HOHYDWH� WKH� HQFRXQWHU� WR� D� ³VHL]XUH�´

%RVWLFN��VXSUD��.LP��VXSUD�

���� %DVHG� RQ�P\� DQDO\VLV� RI� WKH� FLUFXPVWDQFHV� SUHVHQWHG� WR� WKLV� &RXUW�

DQG�WKH�DSSOLFDEOH�FDVH�ODZ��,�ILQG�WKDW�WKH�ORFDWLRQ�RI�WKH�HQFRXQWHU��L�H�D

EXV��GLG�QRW�UHQGHU�WKH�LQWHUDFWLRQ�KHUH�D�³VHL]XUH�´��,�FRQFOXGH�WKDW�XQGHU

DOO� RI� WKH� FLUFXPVWDQFHV� VXUURXQGLQJ� WKLV� HQFRXQWHU�� WKH� FRQGXFW� RI� $JHQW

3DUHW�DQG�'HWHFWLYH�6FKZDUW]�ZRXOG�QRW�KDYH�FRPPXQLFDWHG�WR�D�UHDVRQDEOH

SHUVRQ� WKDW� WKH� SHUVRQ�ZDV�QRW� IUHH� WR� GHFOLQH� $JHQW� 3DUHW¶V� UHTXHVWV�� RU

RWKHUZLVH� WHUPLQDWH� WKH� HQFRXQWHU�� � %RVWLFN�� VXSUD�� /HZLV�� VXSUD�

0RUHRYHU�� ,� ILQG� WKDW� WKH� LQWHUDFWLRQ� EHWZHHQ� $SSHOODQW�� $JHQW� 3DUHW�� DQG

'HWHFWLYH�6FKZDUW]� GLG�QRW� ULVH� DERYH� WKH� OHYHO� RI� D�PHUH� HQFRXQWHU�� DQG

WKDW�$SSHOODQW�ZDV�QRW�³VHL]HG´� IRU�WKH�SXUSRVHV�RI�WKH�)RXUWK�$PHQGPHQW

RU�$UWLFOH����6HFWLRQ���� �$V�VXFK��,�FRQFOXGH�WKDW�KLV�FRQVHQW�WR�VHDUFK� WKH

EDJ�DW�KLV� IHHW�ZDV�YROXQWDU\��DQG� WKH�FRQVWLWXWLRQDO� FODLPV�ZLWK� UHJDUG� WR

WKH�VHDUFK�RI�WKDW�EDJ�PXVW�IDLO�

���� ,Q� OLJKW� RI� WKLV� GHWHUPLQDWLRQ�� LW� LV� FOHDU� WKDW� WKH� VXSSUHVVLRQ� FRXUW¶V

GHQLDO�RI�$SSHOODQW¶�PRWLRQ�ZLWK�UHJDUG�WR�WKH�DOOHJHG�VHL]XUH�RI�$SSHOODQW¶V

SHUVRQ� ZDV� VXSSRUWHG� E\� WKH� UHFRUG� DQG� GLG� QRW� LQYROYH� HUURQHRXV� OHJDO
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FRQFOXVLRQV���$V�VXFK��,�EHOLHYH�WKDW�WKLV�&RXUW�LV�ERXQG�E\�WKH�VXSSUHVVLRQ

FRXUW¶V�UXOLQJ�

���� %HFDXVH�$SSHOODQW¶V�FRQWDFW�ZLWK�$JHQW�3DUHW�DQG�'HWHFWLYH�6FKZDUW]

ZDV� D� PHUH� HQFRXQWHU�� ,� ILQG� WKDW� KLV� DUJXPHQW� ZLWK� UHJDUG� WR� ³FRHUFHG

DEDQGRQPHQW´� RI� WKH� EDJ� FRQWDLQLQJ� WKH� FRFDLQH� PXVW� DOVR� IDLO�� � ³,W� LV

D[LRPDWLF� WKDW� D� GHIHQGDQW� KDV� QR� VWDQGLQJ� WR� FRQWHVW� WKH� VHDUFK� DQG

VHL]XUH�RI�LWHPV�ZKLFK�KH�KDV�YROXQWDULO\�DEDQGRQHG�´��&RPPRQZHDOWK�Y�

7LOOPDQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������ �FLWDWLRQ� RPLWWHG��

&RPPRQZHDOWK�Y��6KRDW]������3D����������������$��G������������������

�³>,@W� LV�ZHOO� VHWWOHG� WKDW� QR� RQH� KDV� VWDQGLQJ� WR� FRPSODLQ� RI� D� VHDUFK� RU

VHL]XUH� RI� SURSHUW\� WKDW� KH� KDV� YROXQWDULO\� DEDQGRQHG�´��� � +RZHYHU�� WKLV

&RPPRQZHDOWK�KDV�DGRSWHG�D�WKHRU\�RI�DEDQGRQPHQW�RQO\�ZKHQ�LW�LV�VKRZQ

WKDW� WKH� VHL]HG� HYLGHQFH� ZDV� QRW� GLVFDUGHG� EHFDXVH� RI� XQODZIXO� SROLFH

FRHUFLRQ���6KRDW]������3D��DW����������$��G�DW���������$V�WKH�3HQQV\OYDQLD

6XSUHPH�&RXUW�H[SODLQHG�LQ�6KRDW]�

7KH� WKHRU\� RI� DEDQGRQPHQW� LV� SUHGLFDWHG� XSRQ� WKH� FOHDU
LQWHQW� RI� DQ� LQGLYLGXDO� WR� UHOLQTXLVK� FRQWURO� RI� SURSHUW\� KH
SRVVHVVHV�

$EDQGRQPHQW�LV�SULPDULO\�D�TXHVWLRQ�RI� LQWHQW��DQG� LQWHQW
PD\� EH� LQIHUUHG� IURP� ZRUGV� VSRNHQ�� DFWV� GRQH�� DQG� RWKHU
REMHFWLYH�IDFWV�� �$OO� UHOHYDQW�FLUFXPVWDQFHV�H[LVWLQJ�DW� WKH� WLPH
RI�WKH�DOOHJHG�DEDQGRQPHQW�VKRXOG�EH�FRQVLGHUHG���3ROLFH�SXUVXLW
RU�WKH�H[LVWHQFH�RI�D�SROLFH�LQYHVWLJDWLRQ�GRHV�QRW�RI�LWVHOI�UHQGHU
DEDQGRQPHQW�LQYROXQWDU\���7KH�LVVXH�LV�QRW�DEDQGRQPHQW�LQ�WKH
VWULFW�SURSHUW\�ULJKW�VHQVH��EXW�ZKHWKHU�WKH�SHUVRQ�SUHMXGLFHG�E\
WKH� VHDUFK� KDG� YROXQWDULO\� GLVFDUGHG�� OHIW� EHKLQG�� RU� RWKHUZLVH
UHOLQTXLVKHG�KLV� LQWHUHVW� LQ� WKH� SURSHUW\� LQ� TXHVWLRQ� VR� WKDW� KH
FRXOG�QR� ORQJHU� UHWDLQ�D� UHDVRQDEOH�H[SHFWDWLRQ�RI�SULYDF\�ZLWK
UHJDUG�WR�LW�DW�WKH�WLPH�RI�WKH�VHDUFK�
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6KRDW]������3D��DW����������$��G�DW���������FLWDWLRQV�RPLWWHG��

���� ,I�D�SHUVRQ�LV�QRW�VXEMHFW�WR�D�VHL]XUH�ZKHQ�DQ�DEDQGRQPHQW�RFFXUV�

WKH�DFWLRQ�RI�DEDQGRQPHQW�LV�QRW�WKH�UHVXOW�XQODZIXO�SROLFH�FRHUFLRQ��DQG�WKH

DEDQGRQHG�LWHP�PD\�EH�DGPLWWHG�DV�HYLGHQFH���&RPPRQZHDOWK�Y��5LOH\�

����$��G�������������3D�6XSHU��������

���� ,Q�WKH�FDVH�VXE�MXGLFH��D�UHYLHZ�RI�DOO�UHOHYDQW�FLUFXPVWDQFHV�H[LVWLQJ

DW� WKH� WLPH� RI� WKH� DOOHJHG� DEDQGRQPHQW� VKRZV� WKDW� $SSHOODQW� LQWHQGHG� WR

DEDQGRQ� WKH�EDJ� LQ�ZKLFK�WKH�FRFDLQH�ZDV� IRXQG�� DV� FDQ�EH� LQIHUUHG� IURP

$SSHOODQW¶V� DFWLRQV�� RU�� PRUH� SUHFLVHO\�� LQDFWLRQ�� � :KHQ� LQLWLDOO\� DVNHG� E\

$JHQW�3DUHW�LI�KH�KDG�DQ\�EDJJDJH��$SSHOODQW�LGHQWLILHG�RQO\�WKH�EDJ�DW�KLV

IHHW�� �:KHQ� WKH� VHFRQG� EDJ� UHPDLQHG� XQFODLPHG�� DQG� 'HWHFWLYH� 6FKZDUW]

KHOG�LW�DORIW�DQG�ZDONHG�XS�DQG�GRZQ�WKH�DLVOH�WZR�WLPHV��DVNLQJ�LWV�RZQHU�WR

LGHQWLI\�KLPVHOI�RU�KHUVHOI��$SSHOODQW�UHPDLQHG�VLOHQW���$SSHOODQW¶V� IDLOXUH�WR

FODLP�WKH�EDJ�XQGHU�VXFK�FLUFXPVWDQFHV�DPRXQWV�WR�DEDQGRQPHQW���)XUWKHU�

WKH�HQFRXQWHU�EHWZHHQ�$SSHOODQW�DQG�WKH�RIILFHUV�GLG�QRW�DPRXQW�WR�XQODZIXO

SROLFH�FRHUFLRQ�DQG�GLG�QRW� UHQGHU� WKH�DEDQGRQPHQW� LQYROXQWDU\�� �6KRDW]�

����3D��DW����������$��G�DW��������+DYLQJ�FRQFOXGHG�WKDW�D�PHUH�HQFRXQWHU

RFFXUUHG�EHWZHHQ�$SSHOODQW� DQG� WKH�SROLFH� RIILFHUV� DQG� WKDW�$SSHOODQW�ZDV

QRW�³VHL]HG´�GXULQJ�WKDW�HQFRXQWHU��,�ZRXOG�IXUWKHU�FRQFOXGH�WKDW�$SSHOODQW

YROXQWDULO\� DEDQGRQHG� WKH� EDJ� FRQWDLQLQJ� WKH� FRFDLQH�� DQG�� DV� D� UHVXOW�� ,

ZRXOG�ILQG�WKDW�LW�PD\�EH�XVHG�IRU�HYLGHQWLDU\�SXUSRVHV�
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���� $JDLQ��LQ�OLJKW�RI�WKLV�GHWHUPLQDWLRQ��,�EHOLHYH�WKDW�LW�LV�FOHDU�WKDW�WKH

VXSSUHVVLRQ� FRXUW¶V� GHQLDO� RI� $SSHOODQW¶� PRWLRQ� ZLWK� UHJDUG� WR� WKH

DEDQGRQPHQW�RI�WKH�EDJ�FRQWDLQLQJ�WKH�FRFDLQH�ZDV�VXSSRUWHG�E\�WKH�UHFRUG

DQG�GLG�QRW�LQYROYH�HUURQHRXV�OHJDO�FRQFOXVLRQV��DQG��WKHUHIRUH��WKLV�FRXUW�LV

ERXQG�E\�WKH�VXSSUHVVLRQ�FRXUW¶V�UXOLQJ�LQ�WKLV�UHJDUG�

���� ,Q� OLJKW� RI� P\� FRQFOXVLRQ� UHJDUGLQJ� $SSHOODQW¶V� VXSSUHVVLRQ� FODLP�� ,

ZRXOG� DGGUHVV� KLV� VHQWHQFLQJ� DOOHJDWLRQ� WKXVO\�� � $SSHOODQW� LQLWLDOO\� DUJXHV

WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� LPSRVLQJ� D� PDQGDWRU\� PLQLPXP� VHQWHQFH�

2VWHQVLEO\�� $SSHOODQW� FODLPV� WKDW� PDQGDWRU\� PLQLPXP� VHQWHQFHV� DUH

XQFRQVWLWXWLRQDO� DV� YLRODWLYH� RI� LQGLYLGXDO� GXH� SURFHVV� ULJKWV� DQG� (LJKWK

$PHQGPHQW�ULJKWV�JXDUDQWHHG�XQGHU�WKH�&RQVWLWXWLRQ���,�GLVDJUHH�

���� 7KH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� KDV� FRQVLVWHQWO\� KHOG� WKDW

HQDFWPHQWV� RI� WKH� *HQHUDO� $VVHPEO\� HQMR\� D� VWURQJ� SUHVXPSWLRQ� RI

FRQVWLWXWLRQDOLW\�� �&RPPRQZHDOWK�Y��%DUXG������3D����������������$��G

����� ���� ������� �FLWLQJ� &RPPRQZHDOWK� Y�� 0LNXODQ�� ���� 3D�� ����� ����

���� $��G� ������ ����� ��������� � $OO� GRXEWV� DUH� WR� EH� UHVROYHG� LQ� IDYRU� RI

VXVWDLQLQJ� WKH� FRQVWLWXWLRQDOLW\� RI� WKH� OHJLVODWLRQ�� � &RPPRQZHDOWK� Y�

%O\VWRQH�� ����3D�� ����� ����� ����$��G����� ��� ��������DIILUPHG�� ����8�6�

����������� �FLWLQJ�+D\HV�Y��(ULH�,QV��([FKDQJH�� ����3D�� ����� ����� ���

$��G��������������������³>1@RWKLQJ�EXW�D�FOHDU�YLRODWLRQ�RI�WKH�&RQVWLWXWLRQ�±

D�FOHDU�XVXUSDWLRQ�RI�SRZHU�SURKLELWHG�±�ZLOO� MXVWLI\�WKH�MXGLFLDO�GHSDUWPHQW

LQ� SURQRXQFLQJ� DQ� DFW� RI� WKH� OHJLVODWLYH� GHSDUWPHQW� XQFRQVWLWXWLRQDO� DQG
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YRLG�´� � *ODQFH\� Y�� &DVH\�� ���� 3D�� ���� ���� ���� $��G� ����� ���� ������

�TXRWLQJ�%XVVHU�Y��6Q\GHU������3D����������������$���������������,Q�RWKHU

ZRUGV��³ZH�DUH�REOLJHG�WR�H[HUFLVH�HYHU\�UHDVRQDEOH�DWWHPSW�WR�YLQGLFDWH�WKH

FRQVWLWXWLRQDOLW\�RI�D�VWDWXWH�DQG�XSKROG�LWV�SURYLVLRQV�´��&RPPRQZHDOWK�Y�

&KLOFRWH������$��G�����������3D�6XSHU�������� �FLWLQJ�&RPPRQZHDOWK�Y�

7ULOO������$��G�������������3D�6XSHU�����������³7KH�ULJKW�RI�WKH�MXGLFLDU\�WR

GHFODUH� D� VWDWXWH� YRLG�� DQG� WR� DUUHVW� LWV� H[HFXWLRQ�� LV� RQH� ZKLFK�� LQ� WKH

RSLQLRQ�RI�DOO�FRXUWV��LV�FRXSOHG�ZLWK�UHVSRQVLELOLWLHV�VR�JUDYH�WKDW�LW�LV�QHYHU

WR�EH�H[HUFLVHG�H[FHSW� LQ�YHU\�FOHDU�FDVHV�´� �(ULH�	�1RUWK�(DVW�5DLOURDG

&R�� Y�� &DVH\�� ��� 3D�� ����� �������� �������� � 0RUHRYHU�� RQH� RI� WKH�PRVW

ILUPO\� HVWDEOLVKHG�SULQFLSOHV� RI� RXU� ODZ� LV� WKDW� WKH� FKDOOHQJLQJ� SDUW\�KDV� D

KHDY\�EXUGHQ�RI� SURYLQJ�DQ�DFW� XQFRQVWLWXWLRQDO�� �%DUXG�� ����3D�� DW� ����

����$��G�DW� ����� � ,Q� RUGHU� IRU� DQ� DFW� WR� EH�GHFODUHG�XQFRQVWLWXWLRQDO�� WKH

FKDOOHQJLQJ�SDUW\�PXVW�SURYH�WKH�DFW�³FOHDUO\��SDOSDEO\�DQG�SODLQO\´�YLRODWHV

WKH�FRQVWLWXWLRQ���%DUXG������3D��DW����������$��G�DW�������6HH�%O\VWRQH�

VXSUD���)LQDOO\��,�QRWH�WKDW�

7KH�SRZHU�RI� MXGLFLDO� UHYLHZ�PXVW�QRW�EH�XVHG�DV�D�PHDQV�E\�ZKLFK
WKH�FRXUWV�PLJKW�VXEVWLWXWH�LWV�MXGJPHQW�DV�WR�SXEOLF�SROLF\�IRU�WKDW�RI
WKH�OHJLVODWXUH���7KH�UROH�RI�WKH�MXGLFLDU\�LV�QRW�WR�TXHVWLRQ�WKH�ZLVGRP
RI� WKH�DFWLRQ�RI�>WKH@� OHJLVODWLYH�ERG\�� EXW� RQO\� WR� VHH� WKDW� LW� SDVVHV
FRQVWLWXWLRQDO�PXVWHU�

)LQXFDQH� Y�� 3HQQV\OYDQLD� 0DUNHWLQJ� %G��� ���� $��G� ������ ����� �3D�

&PZOWK���������FLWDWLRQV�RPLWWHG��
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���� $SSHOODQW¶V� SROLF\� DUJXPHQWV� DJDLQVW� PDQGDWRU\� VHQWHQFLQJ� DUH� QRW

VKDUHG�E\�HLWKHU�WKH�OHJLVODWXUH�RU�WKH�FRXUWV�RI�WKLV�&RPPRQZHDOWK���$V�WKH

3HQQV\OYDQLD�6XSUHPH�&RXUW�KDV�KHOG��PDQGDWRU\�VHQWHQFLQJ�SURYLVLRQV�GR

QRW�YLRODWH�D�SHUVRQ¶V�&RQVWLWXWLRQDO� ULJKWV�� �6HH�&RPPRQZHDOWK�Y��%HOO�

���� 3D�� ����� ����� ���� $��G� ������ ����� �������� � 0RUH� VSHFLILFDOO\�� WKH

6XSUHPH�&RXUW�KDV�IRXQG�WKDW�PDQGDWRU\�PLQLPXP�VHQWHQFLQJ�SURYLVLRQV�GR

QRW�YLRODWH�GXH�SURFHVV�ULJKWV��6HH�&RPPRQZHDOWK�Y��6DUJHQW������$��G

������3D��6XSHU���������,Q�6DUJHQW��D�SDQHO�RI�WKLV�&RXUW�IRXQG�WKDW�WKH�RQO\

LVVXH�LQ�UHJDUG�WR�GXH�SURFHVV�DQG�DSSOLFDWLRQ�RI�WKH�PDQGDWRU\�VHQWHQFLQJ

SURYLVLRQ��LV�ZKHWKHU�D�GHIHQGDQW�UHFHLYHV�QRWLFH�E\�WKH�&RPPRQZHDOWK�WKDW

WKH\�ZLOO�EH�VHHNLQJ�LPSRVLWLRQ�RI�D�PDQGDWRU\�VHQWHQFH�

���� ,QVWDQWO\��,�IDLO�WR�VHH�KRZ�$SSHOODQW�KDV�EHHQ�GHQLHG�GXH�SURFHVV���,Q

IDFW��$SSHOODQW�KDV� IDLOHG�WR�VSHFLILFDOO\� GLVFXVV�KRZ�KLV� GXH�SURFHVV� ULJKWV

KDYH�EHHQ�YLRODWHG���$SSHOODQW�ZDV�LQIRUPHG�WKDW�WKH�&RPPRQZHDOWK�ZRXOG

EH� VHHNLQJ�D� VHQWHQFH� XQGHU� WKH�PDQGDWRU\� VHQWHQFLQJ� JXLGHOLQHV�� � 7KXV�

$SSHOODQW¶V�FODLP�LV�PHULWOHVV�

���� $SSHOODQW�QH[W�DUJXHV�WKDW�PDQGDWRU\�VHQWHQFLQJ�SURYLVLRQV�YLRODWH�KLV

(LJKWK�DPHQGPHQW�SURWHFWLRQ�DJDLQVW�FUXHO�DQG�XQXVXDO�SXQLVKPHQW�EHFDXVH

KLV�SXQLVKPHQW�LV�GLVSURSRUWLRQDWH�WR�WKH�FULPH�IRU�ZKLFK�KH�ZDV�FRQYLFWHG�

,Q�&RPPRQZHDOWK�Y��*UHHQ�� ����$��G����� �3D�6XSHU�� ������� WKLV�&RXUW

IRXQG� WKDW�DSSOLFDWLRQ�RI����3�6�� �������ZDV�QRW� D�YLRODWLRQ� RI� WKH�(LJKWK

$PHQGPHQW
V�SURKLELWLRQ�DJDLQVW�FUXHO�DQG�XQXVXDO�SXQLVKPHQW�DQG�WKDW�LWV
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DSSOLFDWLRQ�ZDV�QRW�GLVSURSRUWLRQDWH�WR�D�GHIHQGDQW¶V�FULPH���7KH�GHIHQGDQW

LQ�*UHHQ�UHDVRQHG�WKDW�GXH�WR�KLV�DGYDQFHG�DJH�DQG�SRRU�SK\VLFDO�KHDOWK�

LPSRVLQJ� D� PDQGDWRU\� VHQWHQFH� ZDV� WDQWDPRXQW� WR� FUXHO� DQG� XQXVXDO

SXQLVKPHQW�� � $V� WKLV� FRXUW� IRXQG� LQ�*UHHQ�� ³WKH� OHJLVODWXUH�� E\� HQDFWLQJ

6HFWLRQ� ������ KDV� DQQRXQFHG� WKDW� GUXJ� RIIHQVHV� DUH� VHULRXV� FULPHV� IURP

ZKLFK� WKH� SXEOLF� QHHGV� WR� EH� SURWHFWHG�´� � *UHHQ� ���� $��G� DW� ����

7KHUHIRUH��ZH�KHOG� WKDW� WKH�PDQGDWRU\� VHQWHQFLQJ�SURYLGHG� IRU� E\�6HFWLRQ

�����VHUYHV�DV�D�VXLWDEOH�GHWHUUHQW�DQG�ZDV�QRW�D�YLRODWLRQ�RI�DQ�$SSHOODQW¶V

(LJKWK�$PHQGPHQW�ULJKWV�

���� ,Q� WKH� LQVWDQW� FDVH�� ,� ZRXOG� ILQG� WKDW� WKH� VHQWHQFH� ZKLFK� $SSHOODQW

UHFHLYHG�LV�FRQVWLWXWLRQDO�DQG�QRW�YLRODWLYH�RI�HLWKHU�$SSHOODQW¶V�GXH�SURFHVV

ULJKWV�RU�(LJKWK�$PHQGPHQW�ULJKWV�

���� )RU� WKH� UHDVRQV� GLVFXVVHG� DERYH�� ,� ZRXOG� DIILUP� WKH� MXGJPHQW� RI

VHQWHQFH�

���� (DNLQ�DQG�/DOO\�*UHHQ��--��MRLQ�WKH�'LVVHQWLQJ�2SLQLRQ�E\�6WHYHQV��-�


