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23,1,21�%<�67(9(16��-�� )LOHG���1RYHPEHU���������

��� $SSHOODQW�&DUO�/HH�9HUKROHN��+XVEDQG��DSSHDOV�IURP�D�)LQDO�'HFUHH�LQ

GLYRUFH�DQG�2UGHU�RI�DOLPRQ\�DQG�HTXLWDEOH� GLVWULEXWLRQ� HQWHUHG�RQ�$XJXVW

����������DQG�IURP�DQ�2UGHU�HQWHUHG�RQ�2FWREHU�����������ZKLFK�UHLQVWDWHG

+XVEDQG¶V�REOLJDWLRQ�WR�SD\�DOLPRQ\�SHQGHQWH�OLWH�WR�$SSHOOHH�6KDURQ�5XWK

9HUKROHN��:LIH�����:H�DIILUP�

��� 7KH� UHOHYDQW� IDFWV� DQG� SURFHGXUDO� KLVWRU\� DUH� DV� IROORZV�� 2Q

6HSWHPEHU�����������:LIH�ILOHG�D�&RPSODLQW�LQ�GLYRUFH�� �+XVEDQG�DQG�:LIH

����������������������������������

�� +XVEDQG� DOVR� DSSHDOV� IURP� DQ� 2UGHU� HQWHUHG� RQ� 6HSWHPEHU� ���� �����
GHQ\LQJ�+XVEDQG¶V�0RWLRQ� IRU� 6XSHUVHGHDV� DQG� IURP� DQ�2UGHU� HQWHUHG� RQ
1RYHPEHU����������GLVPLVVLQJ�+XVEDQG¶V�0RWLRQ�WR�6WULNH�WKH�2UGHU�HQWHUHG
RQ�2FWREHU������������%HFDXVH�+XVEDQG�IDLOHG�WR�DGGUHVV�DQ\�LVVXHV�UHODWHG
WR�WKRVH�DSSHDOV�LQ�KLV�DSSHOODWH�EULHI��ZH�ZLOO�QRW�FRQVLGHU�WKHP�RQ�DSSHDO
DQG�GHHP�WKHP�WR�EH�ZDLYHG�
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VHSDUDWHG� RQ� -DQXDU\� ��� ������ DQG�� RQ� -DQXDU\� ��� ������ WKH� WULDO� FRXUW

RUGHUHG� +XVEDQG� WR� SD\� :LIH� DOLPRQ\� SHQGHQWH� OLWH� LQ� WKH� DPRXQW� RI

���������� SHU� PRQWK� DQG� UHIHUUHG� WKH� SDUWLHV¶� UHPDLQLQJ� HTXLWDEOH

GLVWULEXWLRQ��DOLPRQ\��DQG�FRXQVHO�IHH�FODLPV�WR�D�0DVWHU��ZKR�KHOG�D�KHDULQJ

DQG�ILOHG�D�5HSRUW�� WR�ZKLFK�ERWK�SDUWLHV� ILOHG�WLPHO\�([FHSWLRQV�� �7KH� WULDO

FRXUW¶V�)LQDO�'HFUHH�DQG�2UGHU��HQWHUHG�RQ�$XJXVW�����������DGRSWHG�LQ�SDUW

DQG� UHMHFWHG� LQ�SDUW� WKH�0DVWHU¶V�)LQGLQJV� RI� )DFW� DQG�&RQFOXVLRQV� RI�/DZ�

7KH�)LQDO�'HFUHH�JUDQWHG�D�GLYRUFH�DQG�WKH�2UGHU�GLUHFWHG�WKDW�WKH�PDULWDO

HVWDWH�EH�GLYLGHG�HTXDOO\��RUGHUHG�+XVEDQG�WR�SD\�����������SHU�PRQWK�WR

:LIH� IRU� VL[� PRQWKV� DV� DOLPRQ\�� GHWHUPLQHG� WKDW� DOLPRQ\� SHQGHQWH� OLWH

DUUHDUDJHV�DPRXQWHG�WR������������WHUPLQDWHG�:LIH¶V�DOLPRQ\�SHQGHQWH�OLWH�

DQG� GHWHUPLQHG� WKDW� :LIH� ZDV� HQWLWOHG� WR� DQ� DZDUG� RI� ����������� IRU

DWWRUQH\¶V�IHHV��

��� 2Q� 6HSWHPEHU� ���� ������ +XVEDQG� ILOHG� D� &KDSWHU� ��� %DQNUXSWF\

3HWLWLRQ�LQ�WKH�:HVWHUQ�'LVWULFW�RI�3HQQV\OYDQLD��ZKLFK�3HWLWLRQ�WULJJHUHG�WKH

DXWRPDWLF�VWD\�SURYLVLRQV�XQGHU�WKH�IHGHUDO�%DQNUXSWF\�&RGH��6HH����8�6�&�

������D����7KH�DXWRPDWLF�VWD\�DSSOLHG�WR�WKH�$XJXVW����������)LQDO�'HFUHH

DQG�2UGHU� DQG� WR� WKH� -DQXDU\� ��� ����� 2UGHU� UHJDUGLQJ� DOLPRQ\� SHQGHQWH

OLWH�� �:LIH� ILOHG� DQ� (PHUJHQF\�0RWLRQ� UHTXHVWLQJ� UHOLHI� IURP� WKH� DXWRPDWLF

VWD\��7KH�%DQNUXSWF\�&RXUW�JUDQWHG�:LIH¶V�UHTXHVW��DOORZLQJ�:LIH�WR�SXUVXH

����������������������������������

��:H�QRWH�WKDW�ZH�ZLOO�GLVFXVV�RWKHU�)LQGLQJV�DQG�&RQFOXVLRQV�IRXQG�LQ�WKH
)LQDO�'HFUHH�DQG�2UGHU�LQ�VXEVHTXHQW�SDUWV�RI�WKLV�GHFLVLRQ�
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WKH�FROOHFWLRQ�RI�DOLPRQ\��DOLPRQ\�SHQGHQWH�OLWH��DQG�DOLPRQ\�SHQGHQWH� OLWH

DUUHDUV�IURP�+XVEDQG¶V�HDUQLQJV�� �&RQVHTXHQWO\��RQ�2FWREHU�����������WKH

WULDO� FRXUW� HQWHUHG� DQ� 2UGHU� UHLQVWDWLQJ� +XVEDQG¶V� REOLJDWLRQ� WR� SD\� :LIH

DOLPRQ\�SHQGHQWH�OLWH�DFFRUGLQJ�WR�WKH�WHUPV�RI�WKH�-DQXDU\���������2UGHU�

2Q�1RYHPEHU�����������WKH�%DQNUXSWF\�&RXUW�JUDQWHG�ERWK�SDUWLHV�UHOLHI�WR

SXUVXH�DQ\�DSSHDOV�IURP�2UGHUV�DULVLQJ�RXW�RI�WKH�GLYRUFH�SURFHHGLQJV�

��� +XVEDQG� ILOHG� D� WLPHO\� GLUHFW� DSSHDO� ZLWK� WKLV� &RXUW�� � )ROORZLQJ

DSSHOODWH�DUJXPHQW��D�WKUHH�MXGJH�SDQHO�RI�WKLV�&RXUW�ILOHG�D�PHPRUDQGXP

RQ�-XO\�����������-XGJH�&DYDQDXJK�ILOHG�D�GLVVHQW��7KHUHDIWHU��+XVEDQG�ILOHG

D� 3HWLWLRQ� IRU�5HDUJXPHQW�5HFRQVLGHUDWLRQ�HQ� EDQF�� ZKLFK�ZDV� JUDQWHG� E\

WKLV�&RXUW��DQG�WKH�RULJLQDO�SDQHO�PHPRUDQGXP�DQG�GLVVHQW�ZHUH�ZLWKGUDZQ�

��� +XVEDQG�UDLVHV�VHYHQ�LVVXHV�RQ�DSSHDO��DOOHJLQJ�WKH�IROORZLQJ�

���� 7KH� WULDO� FRXUW� HUUHG� LQ� ILQGLQJ� WKDW� WKH� ���� VKDUHV� RI
&DWWURQ�� ,QF�� �&DWWURQ�� VWRFN� ZHUH� PDULWDO� SURSHUW\� DQG� WKDW
+XVEDQG�ZDV�HVWRSSHG� IURP�DVVHUWLQJ� WKDW� WKH� VWRFN�ZDV�QRQ�
PDULWDO�SURSHUW\�

����7KH�WULDO�FRXUW�HUUHG�LQ�YDOXLQJ�����VKDUHV�RI�&DWWURQ�VWRFN
EHFDXVH�LW�IDLOHG�WR�DSSO\�GLVFRXQWV�IRU�ODFN�RI�PDUNHWDELOLW\�DQG
PLQRULW\�LQWHUHVW�LQ�GHWHUPLQLQJ�LWV�IDLU�PDUNHW�YDOXH�

���� 7KH� WULDO� FRXUW� HUUHG� LQ� SHUPLWWLQJ� :LIH¶V� H[SHUW� WR� WHVWLI\
UHJDUGLQJ� D� VHFRQG� EXVLQHVV� YDOXDWLRQ� UHSRUW�� ZKLFK� ZDV� RQO\
RQH�SDJH� DQG� ZDV� XVHG� LQ� YDOXLQJ� WKH� ���� VKDUHV� RI� &DWWURQ
VWRFN�

���� 7KH� WULDO� FRXUW� HUUHG� LQ� ILQGLQJ� WKDW� +XVEDQG¶V� ����������
LQKHULWDQFH�ZDV�PDULWDO�SURSHUW\�

����7KH�WULDO� FRXUW�HUUHG� LQ� UHLQVWDWLQJ�:LIH¶V� DOLPRQ\�SHQGHQWH
OLWH�VLQFH�WKH�FRXUW� ODFNHG� MXULVGLFWLRQ�DQG�:LIH� IDLOHG� WR�DSSHDO
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IURP�WKH�)LQDO�'HFUHH�DQG�2UGHU� WHUPLQDWLQJ� DOLPRQ\�SHQGHQWH
OLWH�

����7KH�WULDO�FRXUW�ODFNHG�WKH�DXWKRULW\�WR�HQWHU�D�'LYRUFH�'HFUHH
DQG� HTXLWDEOH� GLVWULEXWLRQ� RUGHU� VLQFH� DQ� DIILGDYLW� ZDV� QHYHU
ILOHG�

���� 7KH� WULDO� FRXUW� HUUHG� LQ� DZDUGLQJ�:LIH� H[FHVVLYH� DWWRUQH\¶V
IHHV�ZLWKRXW�DQ\�EDVLV��

��� 2XU� VWDQGDUG� RI� UHYLHZ� RI� DZDUGV� RI� HTXLWDEOH� GLVWULEXWLRQ�� FRXQVHO

IHHV�� DQG� DOLPRQ\� SHQGHQWH� OLWH� LV�ZHOO� VHWWOHG�� ZH� ZLOO� QRW� GLVWXUE� D� WULDO

FRXUW¶V� GHWHUPLQDWLRQV� DEVHQW� DQ� DEXVH� RI� GLVFUHWLRQ�� 6HH� 5XWK� Y�� 5XWK�

���� $��G� ����� �3D�6XSHU�� ������ �HTXLWDEOH� GLVWULEXWLRQ��� 5HPLFN� Y�

5HPLFN������$��G������3D�6XSHU���������HQ�EDQF���DOLPRQ\�SHQGHQWH� OLWH�

DZDUG� RI� FRXQVHO� IHHV��� � $� WULDO� FRXUW� KDV� DEXVHG� LWV� GLVFUHWLRQ� LI� WKH� WULDO

FRXUW� ³IDLOHG� WR� IROORZ� SURSHU� OHJDO� SURFHGXUHV� RU� PLVDSSOLHG� WKH� ODZ�´

%UDGHUPDQ�Y��%UDGHUPDQ������$��G�����������3D�6XSHU����������:H�ZLOO

QRW� XVXUS� WKH� WULDO� FRXUW¶V� UROH� DV� IDFW�ILQGHU��5XWK�� VXSUD�� � ,Q� UHYLHZLQJ

DOOHJDWLRQV� FRQFHUQLQJ� WKH� YDOLGLW\� RI� WKH� HQWU\� RI� D� GLYRUFH� GHFUHH�� ZH

HYDOXDWH�WKH�UHFRUG�GH�QRYR�DQG�GHFLGH�LQGHSHQGHQWO\�ZKHWKHU�D�OHJDO�FDXVH

RI�DFWLRQ�LQ�GLYRUFH�H[LVWV��6HH�-D\QH�Y��-D\QH������$��G������3D�6XSHU�

������

��� +XVEDQG¶V� ILUVW� FRQWHQWLRQ� LV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� FRQFOXGLQJ

WKDW�WKH�����VKDUHV�RI�&DWWURQ�VWRFN�ZHUH�PDULWDO�SURSHUW\�DQG�WKDW�+XVEDQG

����������������������������������

��+XVEDQG¶V�LVVXHV�KDYH�EHHQ�UHQXPEHUHG�IRU�WKH�VDNH�RI�HIIHFWLYH�DSSHOODWH
UHYLHZ�
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ZDV� HVWRSSHG� IURP� DVVHUWLQJ� WKDW� WKH� VKDUHV� ZHUH� QRQ�PDULWDO� SURSHUW\�

'XULQJ�WKH�EHJLQQLQJ�RI�WKLV�OLWLJDWLRQ��+XVEDQG�DVVHUWHG�WKDW�WKH�����VKDUHV

RI� &DWWURQ� VWRFN� ZHUH� MRLQWO\� RZQHG� E\� KLP� DQG� :LIH� DV� WHQDQWV� LQ� WKH

HQWLUHW\�� � 'XULQJ� WKH� FRXUVH� RI� WKH� 0DVWHU¶V� KHDULQJ�� KRZHYHU�� +XVEDQG

VRXJKW�WR�UHFODVVLI\�WKH�����VKDUHV�RI�&DWWURQ�6WRFN�DV�QRQ�PDULWDO�SURSHUW\�

:KHQ�WKH�0DVWHU�JDYH�+XVEDQG�WKH�RSSRUWXQLW\�WR�VKRZ�JRRG�FDXVH�ZK\�KH

VKRXOG�EH�DOORZHG�WR�FKDQJH�KLV�SRVLWLRQ�UHJDUGLQJ�RZQHUVKLS�RI�WKH�&DWWURQ

VWRFN�� +XVEDQG� DVVHUWHG� WKDW� KH� KDG� JRRG� FDXVH� EHFDXVH� KLV� SULRU

UHSUHVHQWDWLRQV�UHJDUGLQJ�WKH�MRLQW�RZQHUVKLS�RI�WKH�VWRFN�DOOHJHGO\�ZHUH�WKH

UHVXOW�RI�WKH�IROORZLQJ������KLV�PHPRU\�ODSVHV�VWHPPLQJ�IURP�KLV�WUHDWPHQW

IRU�GHSUHVVLRQ������KLV�UHOLDQFH�RQ�D�SULRU�DWWRUQH\¶V�LQFRUUHFW�UHFROOHFWLRQV�

DQG� ���� KLV� FXUUHQW� DWWRUQH\¶V� UHOLDQFH� RQ� &DWWURQ¶V� FRUSRUDWH� DWWRUQH\¶V

LQFRUUHFW� UHFROOHFWLRQV�� � 7KH� 0DVWHU� FRQFOXGHG� WKDW� +XVEDQG¶V� UHDVRQV� GLG

QRW� FRQVWLWXWH� JRRG� FDXVH� DQG� WKDW� +XVEDQG�� WKHUHIRUH�� ZDV� HVWRSSHG� E\

3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH����������IURP�DVVHUWLQJ�WKDW�WKH�VWRFN

VKDUHV� ZHUH� QRQ�PDULWDO� SURSHUW\�� 7KH� WULDO� FRXUW� DGRSWHG� WKDW� FRQFOXVLRQ

DQG�ZH� FRQFOXGH� WKDW� WKH� WULDO� FRXUW� FRPPLWWHG� QR� HUURU� RI� ODZ�� FRPSOLHG

ZLWK�SURSHU�OHJDO�SURFHGXUHV��DQG�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�FRQFOXGLQJ

����������������������������������

��5XOH���������SURYLGHV�DV�IROORZV��³$�SDUW\�VKDOO��H[FHSW�XSRQ�JRRG�FDXVH
VKRZQ�� EH� EDUUHG� IURP� RIIHULQJ� DQ\� HYLGHQFH� WKDW� LV� LQFRQVLVWHQW� ZLWK� RU
ZKLFK�JRHV�EH\RQG�WKH�IDLU�VFRSH�RI�WKH�LQIRUPDWLRQ�VHW�IRUWK�LQ�WKH�SUH�WULDO
VWDWHPHQW�´�3D�5�&�3����������G�����
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WKDW�+XVEDQG�ZDV�HVWRSSHG� IURP�DVVHUWLQJ� WKDW� WKH����� VKDUHV� RI�&DWWURQ

VWRFN�ZHUH�QRQ�PDULWDO�SURSHUW\�

��� +XVEDQG¶V� VHFRQG� DQG� WKLUG� DUJXPHQWV� UHODWH� WR� WKH� WULDO� FRXUW¶V

YDOXDWLRQ� RI� WKH����� VKDUHV� RI�&DWWURQ� VWRFN�� � 7KH�'LYRUFH� &RGH� GRHV�QRW

FRQWDLQ�D�VSHFLILF�PHWKRG�IRU�YDOXLQJ�DVVHWV�� �7KH�WULDO�FRXUW�PXVW�H[HUFLVH

LWV� GLVFUHWLRQ� DQG� UHO\� RQ� WKH� HVWLPDWHV�� LQYHQWRULHV�� UHFRUGV� RI� SXUFKDVH

SULFHV��DQG�DSSUDLVDOV�VXEPLWWHG�E\�WKH�SDUWLHV��6HH�6PLWK�Y��6PLWK�����

$��G� ����� �3D�6XSHU�� ������� � 7KH� FRXUW� LV� IUHH� WR� DFFHSW� DOO�� QRQH�� RU

SRUWLRQV�RI�WKH�WHVWLPRQ\�UHJDUGLQJ�WKH�WUXH�DQG�FRUUHFW�YDOXH�RI�SURSHUW\�

6HH�$OHWWR�Y��$OHWWR������$��G�������3D�6XSHU�� ������� � $GGLWLRQDOO\�� WKH

FRXUW� PD\� UHMHFW� HYLGHQFH� RIIHUHG� E\� ERWK� SDUWLHV� LQ� IDYRU� RI� LWV� RZQ

YDOXDWLRQ�PHWKRG��6HH�)LW]SDWULFN�Y��)LW]SDWULFN������$��G������3D�6XSHU�

������

��� ,Q�WKLV�FDVH��:LIH¶V�H[SHUW�VXEPLWWHG�D� UHSRUW�EDVLQJ�KLV�YDOXDWLRQ�RI

&DWWURQ� RQ� D� FRPSDUDEOH� VDOHV�PHWKRG�� � 7KH�0DVWHU� UHMHFWHG� WKH� DQDO\VLV

DQG� UHTXHVWHG� WKDW� :LIH¶V� H[SHUW� VXEPLW� D� QHZ� UHSRUW� XVLQJ� WKH

FDSLWDOL]DWLRQ�RI�HDUQLQJV�PHWKRG�XVHG�LQ�+XVEDQG¶V�H[SHUW¶V�UHSRUW���:LIH¶V

H[SHUW�VXEPLWWHG�D�VHFRQG�UHSRUW���7KH�0DVWHU��KRZHYHU��SHUIRUPHG�KLV�RZQ

FDOFXODWLRQ� RI� WKH� FDSLWDOL]DWLRQ� UDWH�� XVLQJ�:LIH¶V� H[SHUW¶V� FDOFXODWLRQ� DV� D

VWDUWLQJ� SRLQW� EXW� HOLPLQDWLQJ� D� FHUWDLQ� IDFWRU� LQFOXGHG� E\� :LIH¶V� H[SHUW�

)XUWKHU�� LQ� GHWHUPLQLQJ� WKH� YDOXH� RI� WKH� VWRFN�� WKH�0DVWHU� DFFHSWHG�:LIH¶V

H[SHUW¶V� FRPSXWDWLRQ� RI�&DWWURQ¶V� SURMHFWHG� IXWXUH� LQFRPH�� � 7KH� WULDO� FRXUW
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DGRSWHG�WKH�0DVWHU¶V�ILQGLQJV�DQG�FRQFOXVLRQV�UHODWLQJ�WR�WKH�YDOXDWLRQ�RI�WKH

&DWWURQ�VWRFN�

���� 2Q�DSSHDO��+XVEDQG�DUJXHV�WKDW�WKH�WULDO�FRXUW�VKRXOG�KDYH�GLVFRXQWHG

WKH�VWRFN¶V�YDOXH�EHFDXVH�RI�LWV�ODFN�RI�PDUNHWDELOLW\�DQG�EHFDXVH�WKH�VWRFN

UHSUHVHQWHG�D�PLQRULW\� LQWHUHVW�� +XVEDQG�� KRZHYHU�� KDV�QRW� GHPRQVWUDWHG

WKDW� WKH� WULDO� FRXUW� DSSOLHG� LPSURSHU� OHJDO� SURFHGXUHV� RU� PLVDSSOLHG� WKH

UHOHYDQW� ODZ�� �:LIH¶V� H[SHUW¶V� VHFRQG� UHSRUW�� LQGLFDWHG� WKDW� D� GLVFRXQW� IRU

PDUNHWDELOLW\� ZDV� QRW� QHHGHG� XQGHU� WKH� YDOXDWLRQ� PHWKRG� DGRSWHG� E\

+XVEDQG�DQG� WKH� H[SHUW� WHVWLILHG� WKDW� D�PLQRULW\� GLVFRXQW�ZDV�QRW� QHHGHG

EHFDXVH�WKH�FRPSDQ\�ZDV�QRW�YDOXHG�DV�D�ZKROH��1�7����������DW������7KH

WULDO� FRXUW� KDG� WKH� GLVFUHWLRQ�� DV� IDFW�ILQGHU�� WR� DFFHSW� :LIH¶V� H[SHUW¶V

HYLGHQFH���7KXV��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ

LQ� DFFHSWLQJ� :LIH¶V� H[SHUW¶V� FDOFXODWLRQ� RI� &DWWURQ¶V� IXWXUH� LQFRPH� RU� LQ

UHIXVLQJ�WR�GLVFRXQW�WKH�VWRFN¶V�YDOXH�

���� :H�DOVR�ILQG�PHULWOHVV�+XVEDQG¶V�FRQWHQWLRQ�WKDW�WKH�WULDO�FRXUW�HUUHG

LQ�SHUPLWWLQJ�:LIH¶V�H[SHUW�WR�WHVWLI\�UHJDUGLQJ�D�VHFRQG� UHSRUW�YDOXLQJ� WKH

&DWWURQ� VWRFN� EHFDXVH� WKH� UHSRUW� FRQWDLQHG� PDWHULDO� EH\RQG� WKH� VFRSH� RI

:LIH¶V�H[SHUW¶V�ILUVW�UHSRUW�

���� ,Q�GHFLGLQJ�ZKHWKHU�DQ�H[SHUW¶V� WHVWLPRQ\� LV�ZLWKLQ� WKH� IDLU� VFRSH�RI

KLV�UHSRUW��ZH�DUH�PLQGIXO�RI�WKH�IROORZLQJ�SULQFLSOHV�

����������������������������������

��$V�ZLOO�EH�GLVFXVVHG�LQIUD��WKH�WULDO�FRXUW�SURSHUO\�FRQVLGHUHG�:LIH¶V�H[SHUW¶V
VHFRQG�UHSRUW�DQG�WHVWLPRQ\�UHODWLQJ�WKHUHWR�
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,W�LV�LPSRVVLEOH�WR�IRUPXODWH�D�KDUG�DQG�IDVW�UXOH�IRU�GHWHUPLQLQJ
ZKHQ� D� SDUWLFXODU� H[SHUW¶V� WHVWLPRQ\� H[FHHGV� WKH� IDLU� VFRSH� RI
KLV� RU� KHU� SUHWULDO� UHSRUW«�7KH� FRQWUROOLQJ� SULQFLSOH�ZKLFK�PXVW
JXLGH� LV� ZKHWKHU� WKH� SXUSRVH� RI� >3HQQV\OYDQLD� 5XOH� RI� &LYLO
3URFHGXUH@��������LV�EHLQJ�VHUYHG>��ZKLFK�SXUSRVH@� LV�WR�DYRLG
XQIDLU�VXUSULVH�E\�HQDEOLQJ�WKH�DGYHUVDU\�WR�SUHSDUH�D�UHVSRQVH
WR�WKH�H[SHUW�WHVWLPRQ\�

:LONHV�%DUUH� ,URQ� 	� :LUH� :RUNV�� ,QF�� Y�� 3DUJDV� RI� :LONHV�%DUUH�

,QF�������$��G��������������3D�6XSHU��������

���� +HUH��:LIH¶V�H[SHUW�RULJLQDOO\�VXEPLWWHG�D�YDOXDWLRQ�UHSRUW��ZKLFK�XVHG

WKH� FRPSDUDEOH� VDOHV� PHWKRG� LQ� YDOXLQJ� WKH� &DWWURQ� VWRFN�� DQG� +XVEDQG

VXEPLWWHG�D�YDOXDWLRQ�UHSRUW��ZKLFK�XVHG�WKH�FDSLWDOL]DWLRQ�PHWKRG���'XULQJ

WKH�0DVWHU¶V� KHDULQJ�� WKH�0DVWHU� FRQFOXGHG� WKDW�+XVEDQG¶V� H[SHUW¶V� XVH� RI

WKH� FDSLWDOL]DWLRQ� PHWKRG� ZDV� FRUUHFW�� DQG� WKH� 0DVWHU� UHTXHVWHG� :LIH¶V

H[SHUW� WR� SUHSDUH� D� QHZ� YDOXDWLRQ� RI� WKH� &DWWURQ� VWRFN� XVLQJ� WKH

FDSLWDOL]DWLRQ� PHWKRG�� � 6KRUWO\� WKHUHDIWHU�� :LIH� VXEPLWWHG� D� UHSRUW� ZKLFK

FRQWDLQHG� WKH� UHTXHVWHG� YDOXDWLRQ� XVLQJ� +XVEDQG¶V� FDSLWDOL]DWLRQ� PHWKRG�

DQG� KHU� H[SHUW� WHVWLILHG� ZLWK� UHJDUG� WKHUHWR��� � %DVHG� RQ� WKHVH� IDFWV�� ZH

FRQFOXGH�WKDW�:LIH¶V�H[SHUW¶V�WHVWLPRQ\�FRQFHUQLQJ�WKH�VHFRQG�UHSRUW�GLG�QRW

H[FHHG� WKH� IDLU� VFRSH� RI� :LIH¶V� H[SHUW¶V� ILUVW� UHSRUW�� � 0RUHRYHU�� EHFDXVH

+XVEDQG¶V�RZQ�H[SHUW�XVHG�WKH�FDSLWDOL]DWLRQ�PHWKRG�LQ�SUHSDULQJ�KLV�UHSRUW�

ZH� FDQQRW� FRQFOXGH� WKDW� :LIH¶V� H[SHUW¶V� WHVWLPRQ\� FRQFHUQLQJ� YDOXDWLRQ

����������������������������������

�� +XVEDQG� FRQWHQGV� WKDW� WKH� UHSRUW� VXEPLWWHG� E\� :LIH¶V� H[SHUW� DW� WKH
UHTXHVW� RI� WKH� 0DVWHU� ZDV� QRW� DGPLWWHG� LQWR� HYLGHQFH�� � $FFRUGLQJ� WR� DQ
DIILGDYLW�ILOHG�E\�WKH�0DVWHU��KRZHYHU��LW�LV�FOHDU�WKDW�WKH�UHSRUW�ZDV�DGPLWWHG
LQWR�HYLGHQFH��5HYLVHG�$IILGDYLW�&RQFHUQLQJ�([KLELW���������������DW���
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XVLQJ�WKH�VDPH�PHWKRG�FUHDWHG�XQIDLU� VXUSULVH��$V�VXFK��ZH�FRQFOXGH� WKDW

WKH� WULDO� FRXUW� GLG� QRW� DEXVH� LWV� GLVFUHWLRQ� E\� FRQVLGHULQJ� :LIH¶V� H[SHUW¶V

VHFRQG�UHSRUW��DQG�WHVWLPRQ\�UHODWLQJ�WKHUHWR��LQ�YDOXLQJ�WKH�����VKDUHV�RI

&DWWURQ�VWRFN�

���� +XVEDQG¶V� QH[W� FRQWHQWLRQ� LV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� FRQFOXGLQJ

WKDW�+XVEDQG¶V������������LQKHULWDQFH��ZKLFK�KH�UHFHLYHG�XSRQ�KLV�PRWKHU¶V

GHDWK�� ZDV� PDULWDO� SURSHUW\�� � *HQHUDOO\�� SURSHUW\� DFTXLUHG� GXULQJ� WKH

PDUULDJH� E\� EHTXHVW�� GHYLVH�� RU� GHVFHQW� LV� QRQ�PDULWDO� SURSHUW\�� ��

3D�&�6�$�� �� �����D������ +RZHYHU�� RQFH� QRQ�PDULWDO� SURSHUW\� LV� FRPELQHG

DQG� FR�PLQJOHG� ZLWK� PDULWDO� SURSHUW\�� LW� ORVHV� LWV� LGHQWLW\� DV� QRQ�PDULWDO

SURSHUW\� DQG� WDNHV� RQ� WKH� VWDWXV� RI�PDULWDO� SURSHUW\��*UXYHU� Y�� *UXYHU�

���� $��G� ���� �3D�6XSHU�� �������%ROG� Y�� %ROG�� ���� $��G� ���� �3D�6XSHU�

������

���� ,Q� WKLV� FDVH�� +XVEDQG� WHVWLILHG� WKDW� KH� UHFHLYHG� D� ����������

LQKHULWDQFH� IURP� KLV�PRWKHU� DQG� WKDW� KH� SXW� WKH�PRQH\� LQWR� DQ� DFFRXQW�

ZKLFK� ERUH�KLV� QDPH� DORQH�� EXW� ZKLFK� DOVR� FRQWDLQHG�PDULWDO� DVVHWV�� 1�7�

�������� DW� ������ � +XVEDQG� IXUWKHU� WHVWLILHG� WKDW� KH� XVHG� SDUW� RI� WKH

LQKHULWDQFH�PRQH\�WR�EX\�WKH�SDUWLHV¶�ILUVW�PDULWDO�KRPH��ZKLFK�ZDV�DFTXLUHG

LQ�MRLQW�QDPHV��DQG�WKDW�WKH�UHPDLQGHU�ZDV�SODFHG�LQWR�D�EURNHUDJH�DFFRXQW�

ZKLFK�ZDV� RSHQHG� DIWHU� WKH�PDUULDJH� ZLWK�PDULWDO� IXQGV�� 1�7�� �������� DW

������ 3ODLQWLII¶V� ([KLELW� ���� � 0RUHRYHU�� +XVEDQG� WHVWLILHG� WKDW� KH� QHYHU
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FRQVLGHUHG� DQ\� RI� WKH� DVVHWV� WR� EH� VHSDUDWHG�� LQFOXGLQJ� WKH� LQKHULWDQFH

PRQH\��1�7����������DW������

���� %HFDXVH�WKH�LQKHULWHG�IXQGV�ZHUH�FR�PLQJOHG�ZLWK�PDULWDO� IXQGV��DQG

+XVEDQG� GLG� QRW� FRQVLGHU� WKH� LQKHULWHG� IXQGV� WR� EH� VHSDUDWH�� QRQ�PDULWDO

SURSHUW\�� ZH� FRQFOXGH� WKDW� WKH� WULDO� FRXUW� GLG� QRW� HUU� LQ� ILQGLQJ� WKDW

+XVEDQG¶V� LQKHULWDQFH� ZDV� PDULWDO� SURSHUW\�� 6HH� 5RKUHU� Y�� 5RKUHU�� ���

$��G� ���� �3D�6XSHU�� ������ �ILQGLQJ� WKDW� LQKHULWHG�PRQH\� ZKLFK�PRYHV� LQ

DQG�RXW�RI�PDULWDO�DFFRXQWV�ORVHV�LWV�QRQ�PDULWDO�FKDUDFWHULVWLF���%DUQHU�Y�

%DUQHU�� ���� $��G� ���� �3D�6XSHU�� ������ �KROGLQJ� WKDW� LQ� GHWHUPLQLQJ

ZKHWKHU� DQ� DVVHW� LV� ³PDULWDO� SURSHUW\´� ZH� PXVW� FRQVLGHU� WKH� SDUWLHV¶

LQWHQWV���0DGGHQ�Y��0DGGHQ������$��G������3D�6XSHU���������KROGLQJ�WKDW

DOWKRXJK�FHUWLILFDWHV�RI�GHSRVLW�ZHUH�RULJLQDOO\�DFTXLUHG�E\�WKH�DSSHOODQW�DV�D

JLIW� IURP� KLV� PRWKHU�� WKH� FHUWLILFDWHV� ZHUH� ODWHU� FR�PLQJOHG� ZLWK� PDULWDO

SURSHUW\�DQG��WKXV��EHFDPH�³PDULWDO�SURSHUW\´����:H�QRWH�WKDW�WKH�IDFW�WKDW

WKH� LQKHULWHG�PRQH\� ZDV� LQLWLDOO\� SODFHG� LQ� DQ� DFFRXQW� EHDULQJ� +XVEDQG¶V

QDPH� DORQH� GRHV� QRW� UHTXLUH� D� GLIIHUHQW� FRQFOXVLRQ� LQ� WKLV� FDVH�� � $V

GLVFXVVHG�VXSUD��WKH�PRQH\�ZKLFK�ZDV�RULJLQDOO\�LQKHULWHG�E\�+XVEDQG�ZDV

ODWHU�XVHG��LQ�SDUW��WR�SXUFKDVH�MRLQW�PDULWDO�SURSHUW\�DQG�WKH�UHPDLQGHU�ZDV

SODFHG�LQ�DQ�DFFRXQW�XVHG�E\�ERWK�VSRXVHV��6HH�5RKUHU��VXSUD�

���� +XVEDQG¶V� QH[W� DOOHJDWLRQ� LV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� UHLQVWDWLQJ

:LIH¶V� DOLPRQ\� SHQGHQWH� OLWH� VLQFH� WKH� FRXUW� ODFNHG� MXULVGLFWLRQ� DQG� :LIH

IDLOHG� WR� DSSHDO� IURP� WKH� )LQDO� 'HFUHH� DQG� 2UGHU� WHUPLQDWLQJ� DOLPRQ\
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SHQGHQWH� OLWH���6SHFLILFDOO\��+XVEDQG�DUJXHV�WKDW� ���� WKH�2FWREHU���������

UHLQVWDWHPHQW�RUGHU�ZDV�HQWHUHG�PRUH�WKDQ�WKLUW\�GD\V�DIWHU�WKH�HQWU\�RI�WKH

2UGHU� WHUPLQDWLQJ�:LIH¶V� DOLPRQ\�SHQGHQWH� OLWH�� DQG� ����:LIH� GLG�QRW� VHHN

UHFRQVLGHUDWLRQ� RI� WKH� )LQDO�'HFUHH� DQG� WKH� RUGHU� WHUPLQDWLQJ�KHU� DOLPRQ\

SHQGHQWH�OLWH��

���� 3XUVXDQW� WR����3D�&�6�$�� �������� WKH� WULDO� FRXUW� ³XSRQ� QRWLFH� WR� WKH

SDUWLHV�PD\�PRGLI\� RU� UHVFLQG� DQ\�RUGHU�ZLWKLQ� WKLUW\� GD\V� DIWHU� LWV� HQWU\�

QRWZLWKVWDQGLQJ�WKH�SULRU�WHUPLQDWLRQ�RI�DQ\�WHUP�RI�FRXUW��LI�QR�DSSHDO�IURP

VXFK�RUGHU�KDV�EHHQ�WDNHQ�RU�DOORZHG�´

7KH�ORZHU�FRXUW¶V�DXWKRULW\�XQGHU����3D�&�6�$���������WR�PRGLI\
RU�UHVFLQG�DQ�RUGHU�³LV�DOPRVW�HQWLUHO\�GLVFUHWLRQDU\��WKLV�SRZHU
PD\�EH�H[HUFLVHG�VXD�VSRQWH��RU�PD\�EH� LQYRNHG�E\�D� UHTXHVW
IRU�UHFRQVLGHUDWLRQ�ILOHG�E\�WKH�SDUWLHV��DQG�WKH�FRXUW¶V�GHFLVLRQ
WR� GHFOLQH� WR� H[HUFLVH� VXFK� SRZHU� ZLOO� QRW� EH� UHYLHZHG� RQ
DSSHDO�´

$OWKRXJK����3D�&�6�$�� �������JLYHV� WKH� WULDO� FRXUW� EURDG
GLVFUHWLRQ�� WKH� WULDO� FRXUW� PD\� FRQVLGHU� D� PRWLRQ� IRU
UHFRQVLGHUDWLRQ� RQO\� LI� WKH� PRWLRQ� IRU� UHFRQVLGHUDWLRQ� LV� ILOHG
ZLWKLQ�WKLUW\�GD\V�RI�WKH�HQWU\�RI�WKH�GLVSXWHG�RUGHU�� �$IWHU� WKH
H[SLUDWLRQ�RI�WKLUW\�GD\V��WKH�WULDO�FRXUW�ORVHV�LWV�EURDG�GLVFUHWLRQ
WR�PRGLI\��DQG�WKH�RUGHU�FDQ�EH�RSHQHG�RU�YDFDWHG�RQO\�XSRQ�D
VKRZLQJ�RI�H[WULQVLF� IUDXG�� ODFN� RI� MXULVGLFWLRQ� RYHU� WKH� VXEMHFW
PDWWHU��D�IDWDO�GHIHFW�DSSDUHQW�RQ�WKH�IDFH�RI�WKH�UHFRUG�RU�VRPH
RWKHU�HYLGHQFH�RI�³H[WUDRUGLQDU\�FDXVH�MXVWLI\LQJ�LQWHUYHQWLRQ�E\
WKH�FRXUW�´

����������������������������������

�� :H� QRWH� WKDW� +XVEDQG� FRQWHQGV� WKDW� 3HQQV\OYDQLD� 5XOH� RI� $SSHOODWH
3URFHGXUH� �����D�� SUHYHQWHG� WKH� WULDO� FRXUW� IURP� LVVXLQJ� WKH� 2FWREHU� ���
�����2UGHU� EHFDXVH�KLV� RZQ�DSSHDO� IURP�WKH� )LQDO�'HFUHH� DQG�2UGHU�ZDV
SHQGLQJ�DW� WKDW� WLPH�� �+RZHYHU�� WKLV�&RXUW� GLVPLVVHG�+XVEDQG¶V� DSSHDO� RI
WKH�)LQDO�2UGHU�DQG�'HFUHH�RQ�2FWREHU�����������ZLWKRXW�SUHMXGLFH���7KXV�
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6WRFNWRQ� Y�� 6WRFNWRQ�� ���� $��G� ������ ����� �3D�6XSHU�� ������ �FLWDWLRQV

DQG�TXRWDWLRQ�RPLWWHG��

���� ,Q�WKH�FDVH�VXE�MXGLFH��WKH�WULDO�FRXUW�HQWHUHG�LWV�RUGHU�LQ�UHVSRQVH�WR

:LIH¶V�SHWLWLRQ�IRU�HPHUJHQF\�UHOLHI�IURP�WKH�DXWRPDWLF�VWD\�SURYLVLRQV�RI�WKH

%DQNUXSWF\� &RGH�� � ,Q� RUGHULQJ� WKDW� WKH� DXWRPDWLF� VWD\� EH� OLIWHG�� WKH� WULDO

FRXUW� UHLQVWDWHG� +XVEDQG¶V� REOLJDWLRQ� WR� SD\� DOLPRQ\� SHQGHQWH� OLWH� XSRQ

GHWHUPLQLQJ� WKDW� ³3ODLQWLII�:LIH� KD>G@� GHPRQVWUDWHG� WKH� QHHG� IRU

PDLQWHQDQFH� DQG� SURIHVVLRQDO� VHUYLFHV� GXULQJ� WKH� SHQGHQF\� RI

'HIHQGDQW�+XVEDQG¶V� EDQNUXSWF\�´� � :H� FRQFOXGH� WKDW� VXFK� FLUFXPVWDQFHV

FRQVWLWXWH�³H[WUDRUGLQDU\�FDXVH�´�DQG��WKHUHIRUH��ZH�ILQG�WKDW�WKH�WULDO�FRXUW

KDG� MXULVGLFWLRQ� WR� UHLQVWDWH�+XVEDQG¶V� REOLJDWLRQ� WR� SD\�DOLPRQ\�SHQGHQWH

OLWH�

���� +XVEDQG¶V�QH[W�DUJXPHQW�LV�WKDW�WKH�WULDO�FRXUW�ODFNHG�VXEMHFW�PDWWHU

MXULVGLFWLRQ�WR�HQWHU�WKH�'HFUHH�LQ�'LYRUFH�DQG��KHQFH��DQ�RUGHU�RI�HTXLWDEOH

GLVWULEXWLRQ�� � 6SHFLILFDOO\�� +XVEDQG� DUJXHV� WKDW�� EHFDXVH� QR� DIILGDYLW� ZDV

ILOHG�LQ�WKLV�FDVH�DOOHJLQJ�WKDW�+XVEDQG�DQG�:LIH�OLYHG�VHSDUDWH�DQG�DSDUW�IRU

DW�OHDVW�WZR�\HDUV�DQG�WKDW�WKH�PDUULDJH�ZDV�LUUHWULHYDEO\�EURNHQ��WKH�WULDO

FRXUW�ODFNHG�VXEMHFW�PDWWHU�MXULVGLFWLRQ�WR�HQWHU�WKH�)LQDO�'HFUHH�SXUVXDQW�WR

���3D�&�6�$���������G���

�������������������������������������������������������������������������������������������������������������

QR� DSSHDO�ZDV� SHQGLQJ� DW� WKH� WLPH� WKH� WULDO� FRXUW� LVVXHG� WKH� 2FWREHU� ���
�����UHLQVWDWHPHQW�RUGHU�
��6HFWLRQ������G��RI�WKH�'LYRUFH�&RGH�SURYLGHV�WKDW�³>W@KH�FRXUW�PD\�JUDQW�D
GLYRUFH� ZKHUH� D� &RPSODLQW� KDV� EHHQ� ILOHG� DOOHJLQJ� WKDW� WKH� PDUULDJH� LV



-�(��������

������

���� +XVEDQG¶V� DUJXPHQW� PLVFKDUDFWHUL]HV� WKH� QDWXUH� RI� VXEMHFW� PDWWHU

MXULVGLFWLRQ�� �*HQHUDOO\��VXEMHFW�PDWWHU� MXULVGLFWLRQ�KDV�EHHQ�GHILQHG�DV�WKH

FRXUW¶V�SRZHU�WR�KHDU�FDVHV�RI�WKH�FODVV�WR�ZKLFK�WKH�FDVH�DW�LVVXH�EHORQJV�

6HH� /RZHQVFKXVV� Y�� /RZHQVFKXVV�� ���� $��G� ���� �3D�6XSHU�� ������

+HUH�� WKH� WULDO� FRXUW� KDG� VXEMHFW� PDWWHU� MXULVGLFWLRQ�� � 6HFWLRQ� ���� RI� WKH

'LYRUFH� &RGH� SURYLGHV� WKDW� WKH� FRXUWV� RI� FRPPRQ� SOHDV� KDYH� RULJLQDO

MXULVGLFWLRQ� LQ� FDVHV� RI� GLYRUFH�� 6HH� ��� 3D�&�6�$�� �� ����� � ,I� D� VWDWXWRU\

SUHUHTXLVLWH� IRU� WKH� HQWU\� RI� D� GLYRUFH� GHFUHH� LV� QRW� IXOILOOHG�� WKHQ� D

SURFHGXUDO� GHIHFW� KDV� RFFXUUHG�� VXFK� D� GHIHFW� GRHV� QRW� LPSOLFDWH� VXEMHFW

PDWWHU�MXULVGLFWLRQ��7KXV��EHFDXVH�+XVEDQG¶V�FRQWHQWLRQ�LV�D�FKDOOHQJH�WR�WKH

SURFHGXUDO� DVSHFWV� RI� GLYRUFH� SURFHHGLQJV�� DQG� EHFDXVH�+XVEDQG� IDLOHG� WR

UDLVH� WKDW� FKDOOHQJH� LQ�KLV� ([FHSWLRQV� WR� WKH�0DVWHU¶V� 5HSRUW��ZH� FRQFOXGH

WKDW�KH�KDV�ZDLYHG�WKDW�LVVXH�RQ�DSSHDO��6HH�3D�5�&�3������������E��

���� � �+XVEDQG¶V� ILQDO� FRQWHQWLRQ� LV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� DZDUGLQJ

:LIH�DWWRUQH\¶V�IHHV�LQ�DQ�H[FHVVLYH�DPRXQW���:H�GLVDJUHH�

���� ,I�D�SDUW\�VKRZV�DFWXDO�QHHG��DQ�DZDUG�RI�FRXQVHO�IHHV�LV�DSSURSULDWH

WR�SXW�WKH�SDUWLHV�RQ�SDU�LQ�PDLQWDLQLQJ�RU�GHIHQGLQJ�DQ�DFWLRQ�IRU�GLYRUFH�

6HH�-RKQVRQ�Y��-RKQVRQ������$��G�������3D�6XSHU��������� �0RUHRYHU��D

SDUW\� WR� DQ� DFWLRQ� PD\� EH� DZDUGHG� FRXQVHO� IHHV� ZKHQ� DQRWKHU� SDUW\

�������������������������������������������������������������������������������������������������������������

LUUHWULHYDEO\�EURNHQ�DQG�DQ�DIILGDYLW�KDV�EHHQ�ILOHG�DOOHJLQJ�WKH�SDUWLHV�KDYH
OLYHG� VHSDUDWH� DQG� DSDUW� IRU� D� SHULRG� RI� DW� OHDVW� WZR� \HDUV� DQG� WKDW� WKH
PDUULDJH�LV�LUUHWULHYDEO\�EURNHQ«�´����3D�&�6�$���������G��



-�(��������

������

HQJDJHV�LQ�GLODWRU\��REGXUDWH��RU�YH[DWLRXV�FRQGXFW�GXULQJ�WKH�SHQGDQF\�RI�D

PDWWHU��6HH����3D�&�6�$������������

���� ,Q� WKH� FDVH� VXE� MXGLFH�� WKH� WULDO� FRXUW� DGRSWHG� WKH� )LQGLQJV� DQG

&RQFOXVLRQV�RI�WKH�0DVWHU�UHODWLQJ�WR�WZR�DZDUGV�RI�DWWRUQH\¶V�IHHV�WR�:LIH�

$Q� DZDUG� RI� ����������� LQ� VXSSOHPHQWDO� FRXQVHO� IHHV� ZDV� EDVHG� RQ� WKH

0DVWHU¶V� FRQFOXVLRQ� WKDW� :LIH� GHPRQVWUDWHG� DFWXDO� QHHG�� GHVSLWH� WKH� IDFW

WKDW� VKH� UHFHLYHG� D� ODUJH� VHWWOHPHQW� XQGHU� WKH� VXJJHVWHG� HTXLWDEOH

GLVWULEXWLRQ� VFKHPH�� 0DVWHU¶V� 5HSRUW�� ��������� DW� ���� � 7KHUH� LV� VXIILFLHQW

HYLGHQFH� LQ� WKH� UHFRUG� WR� VXSSRUW� WKDW� FRQFOXVLRQ� DQG�� WKHUHIRUH�� WKH� WULDO

FRXUW� GLG� QRW� DEXVH� LWV� GLVFUHWLRQ� LQ� DZDUGLQJ� :LIH� VXSSOHPHQWDO� FRXQVHO

IHHV�

���� $Q� DZDUG� RI� ����������� LQ� FRXQVHO� IHHV� ZDV� EDVHG� RQ� +XVEDQG¶V

DFWLRQV�WKDW�REVWUXFWHG�WKH�WLPHO\�DQG�RUGHUO\�SURVHFXWLRQ�RI�:LIH¶V�FODLP�IRU

HTXLWDEOH�GLVWULEXWLRQ��,G��DW���������7KH�0DVWHU�GHWHUPLQHG�WKDW�WKH�DPRXQW

RI�WKH�DZDUG�ZDV�³FOHDUO\�DSSURSULDWH´�EHFDXVH�WKDW�DPRXQW�UHSUHVHQWHG�WKH

H[SHQVHV�GLUHFWO\�LQFXUUHG�E\�:LIH�UHODWLQJ�WR�+XVEDQG¶V�DWWHPSW�WR�REVWUXFW

WKH�SURVHFXWLRQ�RI�:LIH¶V�FODLP�IRU�HTXLWDEOH�GLVWULEXWLRQ��

����������������������������������

�� ,Q� PDNLQJ� LWV� GHWHUPLQDWLRQ�� WKH� 0DVWHU� UHOLHG� RQ� +ULQNHYLFK� Y�
+ULQNHYLFK�� ���� $��G� ���� �3D�6XSHU�� ������� LQ� ZKLFK� WKH� WULDO� FRXUW
DZDUGHG� FRXQVHO� IHHV� WR� WKH�ZLIH� RQ� WKH� EDVLV� RI� KHU� KXVEDQG¶V� REGXUDWH�
YH[DWLRXV�� DQG� GLODWRU\� FRQGXFW�� 6HH� ,G�� DW� ����� :H� FRQFOXGH� WKDW� WKH
0DVWHU� �DQG� WKH� WULDO� FRXUW� LQ� DGRSWLQJ� WKH� 0DVWHU¶V� 5HSRUW� RQ� WKLV� LVVXH�
LPSURSHUO\� UHOLHG� RQ� WKH� GHFLVLRQ� LQ�+ULQNHYLFK� EHFDXVH� LQ� WKDW� FDVH� WKLV
&RXUW� GLG� QRW� UHDFK� WKH�PHULWV� RI� WKH� WULDO� FRXUW¶V� DZDUG� RI� FRXQVHO� IHHV�
TXDVKLQJ�WKH�DSSHDO�DV� LQWHUORFXWRU\��,G��DW� �������� �1RQHWKHOHVV��ZH�ZLOO
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���� $IWHU� D� UHYLHZ� RI� WKH� UHFRUG��ZH� FRQFOXGH� WKDW� WKH� WULDO� FRXUW� KDG� D

VXIILFLHQW� EDVLV� IRU� GHWHUPLQLQJ� WKDW� +XVEDQG¶V� FRQGXFW� ZDV� REGXUDWH�

GLODWRU\��RU�YH[DWLRXV�����7KHUHIRUH��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW�GLG�QRW

DEXVH�LWV�GLVFUHWLRQ�LQ�DZDUGLQJ�:LIH�DWWRUQH\¶V� IHHV�IRU�+XVEDQG¶V�FRQGXFW

GXULQJ�WKH�SHQGHQF\�RI�WKLV�FDVH�

���� )RU�DOO�RI�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�WKH�WULDO�FRXUW¶V�)LQDO�'HFUHH

DQG�2UGHU�HQWHUHG�RQ�$XJXVW�����������DQG�WKH�WULDO�FRXUW¶V�2UGHU�HQWHUHG

RQ�2FWREHU����������

���� $IILUPHG�

�������������������������������������������������������������������������������������������������������������

DIILUP�WKH�DFWLRQ�RI�WKH�WULDO�FRXUW�IRU�UHDVRQV�RWKHU�WKDQ�WKRVH�JLYHQ�E\�WKH
WULDO�MXGJH�
��� 7KH� 0DVWHU� IRXQG� WKDW� +XVEDQG�� LQ� FRQMXQFWLRQ� ZLWK� WKH� RIILFHUV� RI
&DWWURQ�� REVWUXFWHG� WKH� WLPHO\� DQG� RUGHUO\� SURVHFXWLRQ� RI� :LIH¶V� FODLP� RI
HTXLWDEOH� GLVWULEXWLRQ� E\� DWWHPSWLQJ� WR� EORFN� :LIH¶V� DFFHVV� WR� &DWWURQ¶V
ILQDQFLDO�VWDWHPHQWV��0DVWHU¶V�5HSRUW�����������DW�������


