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��� 7KLV�LV�DQ�DSSHDO�IURP�D�MXGJPHQW�DIWHU�DQ�RUGHU�HQWHUHG�LQ�WKH�&RXUW

RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\��DZDUGLQJ������������WR�WKH�3ODLQWLII�

$SSHOOHH�� 3ORZPDQ�� 6SLHJHO� 	� /HZLV�� 3�&�� � $SSHOOHH� VHHNV� WR� GLVPLVV� WKLV

DSSHDO�GXH�WR�DSSHOODQWV¶� IDLOXUH�WR� ILOH�SRVW�WULDO�PRWLRQV�IROORZLQJ�WKH�WULDO

FRXUW¶V�RUGHU���)RU�WKH�UHDVRQV�WKDW�IROORZ��ZH�DIILUP�WKH�MXGJPHQW�EHORZ�

��� 7KH�LQVWDQW�DFWLRQ�ZDV�LQLWLDWHG�E\�DSSHOOHH�WR�UHFRYHU�DWWRUQH\¶V�IHHV

IURP�DSSHOODQWV���$SSHOOHH�ELOOHG�DSSHOODQWV�IRU��������������EXW�DSSHOODQWV

RQO\� SDLG� ������������ � $SSHOOHH� VXHG� IRU� WKH� GLIIHUHQFH�� � 2Q� 2FWREHU� ���

������ WKH� WULDO� FRXUW� HQWHUHG� D� ³1RQ�-XU\� 9HUGLFW´� LQ� IDYRU� RI� DSSHOOHH� IRU

�������������7KLV�YHUGLFW�ZDV�GRFNHWHG�RQ�2FWREHU����������DQG�RQ�2FWREHU

����������QRWLFH�ZDV�VHQW�SXUVXDQW�WR�3D�5�&�3��������1R�SRVW�WULDO�PRWLRQV

ZHUH�ILOHG���2Q�1RYHPEHU����������DSSHOODQW�ILOHG�D�SUDHFLSH�IRU�MXGJPHQW�

7KH�LQVWDQW�DSSHDO�ZDV�ILOHG�RQ�1RYHPEHU����������
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��� 3RVW�WULDO�PRWLRQV�PXVW� EH� ILOHG� IROORZLQJ�D�QRQ�MXU\� WULDO� LQ� RUGHU� WR

SUHVHUYH� LVVXHV� IRU� DSSHDO�� � 3D�5�&�3�� ������D�� DQG� �F������ � 6HH� DOVR

.U\VWDO�'HYHORSPHQW�&RUS�� Y��5RVH�� ����$��G�������3D��6XSHU�� ������

,Q� WKHLU� UHVSRQVH� WR� WKH� PRWLRQ� WR� TXDVK�� DSSHOODQWV� DUJXH� WKDW� WKH� WULDO

FRXUW¶V�YHUGLFW�ZDV�QRW�D�³GHFLVLRQ´�DV�GHQRPLQDWHG�LQ�3D�5�&�3��������F�����

DQG� DV� LW� FRQWDLQHG� QR� ILQGLQJV� RI� IDFW� RU� FRQFOXVLRQV� RI� ODZ�� � $SSHOODQWV

IXUWKHU�DUJXH�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�HQWHULQJ�D�³YHUGLFW´�DV�YHUGLFWV�DUH

RQO\�WR�EH�HQWHUHG�E\�D�MXU\���$SSHOODQWV�UHO\�XSRQ�6DQGV�Y��$QGLQR�����

$��G������3D��6XSHU��������LQ�VXSSRUW�RI�WKHLU�DUJXPHQW���,W�LV�WUXH�WKDW�LQ

6DQGV�� WKLV� FRXUW� RSLQHG� WKDW� WULDO� MXGJHV� DUH� WR� HQWHU� ³GHFLVLRQV´� ZKLOH

MXULHV� HQWHU� ³YHUGLFWV�´� � 7KHUH�� KRZHYHU�� WKH� DSSHDO� LQYROYHG� QHLWKHU� D

³YHUGLFW´�QRU�D�³GHFLVLRQ´�DV�WKH�WULDO�FRXUW�HQWHUHG�D�³MXGJPHQW�´��$OWKRXJK

WKLV� FRXUW� VXJJHVWHG� WKH� SURFHGXUDO� GLIIHUHQFH�� WKH� GLVWLQFWLRQ� ZDV� QRW

SHUWLQHQW�WR�WKH�GHFLVLRQ���6DQGV��,G��DW������ �7KH�VDPH�DSSOLHV�LQVWDQWO\�

:KHWKHU�WKH�WULDO�FRXUW�UHIHUUHG�WR�LWV�GHWHUPLQDWLRQ�DV�D�GHFLVLRQ�RU�YHUGLFW�

5XOH� ������ VWLOO� UHTXLUHV� WKH� ILOLQJ� RI� SRVW�WULDO� PRWLRQV�� � 6HH� 3D�5�&�3�

������F�����DQG�����

��� )LQDOO\��DSSHOODQWV�FODLP�WKDW�SRVW��WULDO�PRWLRQV�PD\�EH�H[FXVHG�XQGHU

WKH�FLUFXPVWDQFHV�RI�WKH�FDVH���$SSHOODQWV�FLWH�WR�3DOODGLQR�Y��'XQQ�����

$��G� ���� �3D�� 6XSHU�� ������ DQG� 'DOH\�6DQG� Y�� :HVW� $PHULFDQ

,QVXUDQFH�&R�������$��G������3D��6XSHU�� ������� � ,Q� ERWK� RI� WKRVH� FDVHV

WKLV� FRXUW� H[FXVHG� WKH� DSSHOODQW¶V� IDLOXUH� WR� ILOH� SRVW�WULDO� PRWLRQV� EDVHG
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XSRQ�6WRUWL�Y��0LQQHVRWD�0XWXDO�/LIH�,QVXUDQFH�&R�������$��G�������3D�

6XSHU����������6WRUWL�ZDV�D�GHFODUDWRU\�MXGJPHQW�DFWLRQ���3D�5�&�3�������D�

SURYLGHV� WKDW� WKH� SUDFWLFH� DQG� SURFHGXUH� JRYHUQLQJ� GHFODUDWRU\� MXGJPHQWV

VKDOO�IROORZ�WKH�UXOHV�RI�HTXLW\���3D�5�&�3�������D��SURYLGHV�WKDW��LQ�DQ�DFWLRQ

LQ�HTXLW\��WKH�WULDO�FRXUW�VKDOO�PDNH�DQ�DGMXGLFDWLRQ�FRQVLVWLQJ�RI�D�VWDWHPHQW

RI� WKH� LVVXHV�� IDFWXDO� ILQGLQJV�� FRQFOXVLRQV� RI� ODZ� DQG� D� GHFUHH� QLVL�� � ,Q

6WRUWL�� WKH� WULDO� FRXUW� GLG�QRW� IROORZ� WKH� GLFWDWHV� RI� 5XOH� �����D�� DQG� WKLV

FRXUW� IRXQG� WKDW� EHFDXVH� WKH� WULDO� FRXUW¶V� RUGHU� FRQWDLQHG� QR� ODQJXDJH� WR

VXJJHVW�WKDW�LW�ZDV�DQ\WKLQJ�EXW�ILQDO��WKH�DSSHOODQW�ZDV�H[FXVHG�IURP�ILOLQJ

H[FHSWLRQV���6WRUWL��,G��DW��������/LNH�6WRUWL��3DOODGLQR�DQG�'DOH\�6DQG

ZHUH�GHFODUDWRU\� MXGJPHQW�DFWLRQV�LQ�ZKLFK�WKH�WULDO� FRXUW�GLG�QRW�FRPSRUW

ZLWK�5XOH������D��

��� $� UHFHQW� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� GHFLVLRQ� FDOOV� LQWR� TXHVWLRQ

6WRUWL¶V�FRQWLQXHG�YLDELOLW\���,Q�/DQH�(QWHUSULVHV�Y��/�%��)RVWHU�&R���BBB

3D�� BBB�� ���� $��G� ��� �������� DQG�)RVWHU� Y�� /DQH� (QWHUSULVHV�� BBB� 3D�

BBB������$��G������������WKH�6XSUHPH�&RXUW�KHOG�WKDW� IDLOXUH�WR� ILOH�SRVW�

WULDO�PRWLRQV�UHVXOWV�LQ�ZDLYHU�RI�LVVXHV�RQ�DSSHDO���7KHVH�GHFLVLRQV�UHYHUVHG

WKH�KROGLQJ�RI�WKH�6XSHULRU�&RXUW�ZKHUH�WKH�DEVHQFH�RI�SRVW�WULDO�PRWLRQV�LQ

DQ� DFWLRQ� DW� ODZ� ZDV� H[FXVHG� RQ� WKH� EDVLV� RI� 6WRUWL�� VXSUD�� � :KLOH� WKH

6XSUHPH�&RXUW� GLG� QRW� VSHFLILFDOO\� DGGUHVV�6WRUWL�� LWV� UHYHUVDO� RI� /DQH�	

)RVWHU�PDNH�LW�FOHDU�WKDW�D�SDUW\¶V�IDLOXUH�WR�ILOH�SRVW�WULDO�PRWLRQV�FRQVWLWXWH

LUUHYHUVLEOH�ZDLYHU���$V�IRU�WKH�GLIIHUHQFH�EHWZHHQ�DFWLRQV�DW�ODZ�DQG�WKRVH
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LQ� HTXLW\��ZH� ILQG� WKH� GLVWLQFWLRQ� WR� EH� LUUHOHYDQW� WR� WKH� TXHVWLRQ� RI� LVVXH

SUHVHUYDWLRQ�� � 3RVW�WULDO� SUDFWLFH� IRU� HTXLW\� DFWLRQV� LV� WR� IROORZ� 3D�5�&�3�

��������6HH�1RWH�WR�3D�5�&�3��������UHVFLQGHG��

��� $FFRUGLQJO\��ZH�ILQG�QR�MXVWLILFDWLRQ�IRU�DSSHOODQWV¶�IDLOXUH�WR�ILOH�SRVW�

WULDO�PRWLRQV�LQ�WKH�LQVWDQW�DFWLRQ�DW�ODZ�

��� -XGJPHQW�DIILUPHG�


