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$SSHDO�IURP�WKH�2UGHU�GDWHG�$SULO���������
�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�

&LYLO�'LYLVLRQ��DW�1R�������)HEUXDU\�7HUP������

%()25(���.(//<��32329,&+�DQG�25,(�0(/9,1��--�

23,1,21�3(5�&85,$0��� ),/('���1RYHPEHU��������

$SSHOODQWV�DUH�EHIRUH�WKLV�&RXUW�VHHNLQJ�UHYLHZ�RI�WKH�$SULO���������

RUGHU�RI�WKH�WULDO�FRXUW�GHQ\LQJ�WKH�DSSHOODQWV¶�3HWLWLRQ�IRU�/HDYH�WR�-RLQ�DQ

$GGLWLRQDO�'HIHQGDQW���7KH�DSSHOOHHV�KDYH�ILOHG�D�PRWLRQ�WR�TXDVK�WKH�DSSHDO

DV�LQWHUORFXWRU\��7KH�LVVXH�LV�ZKHWKHU�WKLV�RUGHU�LV�SURSHUO\�RQ�DSSHDO���$IWHU

FDUHIXO�FRQVLGHUDWLRQ��ZH�ILQG�WKLV�DSSHDO�LV�QRW� IURP�D�ILQDO�RUGHU�QRU� LV� LW

SHUPLWWHG� E\� VWDWXWH�� DQG� WKXV� ZH� DUH� FRPSHOOHG� WR� JUDQW� WKH� PRWLRQ� WR

TXDVK�
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3URFHGXUDOO\�� LW� DSSHDUV� IURP� WKH� UHFRUG� WKDW� RQ� )HEUXDU\� ���� ����

DSSHOOHHV� 5LFKDUG� DQG� 0RQLFD� 7HFKWPDQ� LQVWLWXWHG� DQ� DFWLRQ� DJDLQVW� QLQH

GHIHQGDQWV�� LQFOXGLQJ� $SSHOODQWV� 5R\� +RZLH�� 5REHUW� (�� *UD\¶V� 6RQV�� ,QF��

LQGLYLGXDOO\� DQG� WUDGLQJ� DV� *UD\� 7UXFNLQJ� DQG� *UD\� 7UXFNLQJ� VHHNLQJ� WR

UHFRYHU�GDPDJHV�IRU�SHUVRQDO�LQMXULHV���0U��7HFKWPDQ��D�SRVWDO�FOHUN��DOOHJHV

RQ�0DUFK� ���� �����ZKLOH�KH�ZDV�ZRUNLQJ� DW� D� ORDGLQJ� GRFN� DW� WKH� %ULVWRO

3HQQV\OYDQLD� 3RVW� 2IILFH� KLV� KDQG� EHFDPH� SLQQHG� EHWZHHQ� D� K\GUDXOLF� OLIW

DQG�D�WUXFN���7KH�OLIW�ZDV�RSHUDWHG�E\�DSSHOODQW�5R\�-��+RZLH��DQ�HPSOR\HH

RI�DSSHOODQW�5REHUW�(��*UD\¶V�6RQV��,QF���,Q�WKH�FRXUVH�RI�WUHDWPHQW�IRU�KLV

LQMXULHV��0U��7HFKWPDQ�UHTXLUHG�ILYH�VXUJLFDO�SURFHGXUHV�WR�KLV�KDQG���$IWHU

WKH� ODVW� VXUJHU\�� ZKLFK� ZDV� SHUIRUPHG� E\� -DPHV� 0�� +XQWHU�� 0�'��� WKH

FRQGLWLRQ� RI� WKH� KDQG� DQG� DUP� ZRUVHQHG�� � ,Q� UHVSRQVH� WR� $SSHOODQWV¶

5HTXHVW� IRU� 3URGXFWLRQ� RI� 'RFXPHQWV�� $SSHOOHHV¶� FRXQVHO� WXUQHG� RYHU� D

UHSRUW� E\� 5LFKDUG� +�� %HQQHWW�� 0�'��� GDWHG� 2FWREHU� ���� ������ PDGH� LQ

FRQQHFWLRQ�ZLWK�0U��7HFKWPDQ¶V�:RUNHUV�&RPSHQVDWLRQ�FODLP�� LQ�ZKLFK�'U�

%HQQHWW� FULWLFL]HG� WKH� WUHDWPHQW� UHQGHUHG� E\� 'U�� +XQWHU�� � $SSHOODQWV� DOVR

KDYH�D�UHSRUW� IURP�WKHLU�RZQ�H[SHUW��'U��$VNLQ��H[SUHVVLQJ�FULWLFLVP�RI�'U�

+XQWHU¶V�WUHDWPHQW�

7KLV�FDVH�WRRN�D�SURFHGXUDO�GHWRXU�ZKHQ�WKH�WULDO�FRXUW�LVVXHG�DQ�RUGHU

WUDQVIHUULQJ�WKH�FDVH�IURP�3KLODGHOSKLD�&RXQW\�WR�%XFNV�&RXQW\�� �+RZHYHU�

RXU�6XSUHPH�&RXUW�JUDQWHG�DQ�DOORZDQFH�RI�DSSHDO�DQG�RQ�6HSWHPEHU����

����� WKH� WULDO� FRXUW¶V� RUGHU� ZDV� UHYHUVHG� DQG� WKH� FDVH� ZDV� UHPDQGHG� WR
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3KLODGHOSKLD� &RXQW\� IRU� IXUWKHU� SURFHHGLQJV�� � $Q� DSSOLFDWLRQ� IRU

UHFRQVLGHUDWLRQ�ZDV�GHQLHG�� DQG� WKH� UHFRUG�ZDV� UHPDQGHG�RQ� -DQXDU\����

�������2Q�-DQXDU\�����������GHIHQGDQW�$GYDQFHG�/LIWV��,QF��DJDLQ�PRYHG�IRU

D�WUDQVIHU�RI�YHQXH�WR�%XFNV�&RXQW\��DQG�$SSHOOHHV�UHVSRQGHG�ZLWK�D�0RWLRQ

IRU�6DQFWLRQV�

$SSHOODQW�5REHUW�(��*UD\¶V�6RQV��,QF��ILOHG�D�0RWLRQ�IRU�/HDYH�WR�-RLQ

$GGLWLRQDO� 'HIHQGDQW� -DPHV� 0�� +XQWHU�� 0�'�� � 7KH� UHFRUG� UHIOHFWV� WKDW� RQ

$SULO����������WKH�WULDO�FRXUW�GHQLHG�DOO�RXWVWDQGLQJ�PRWLRQV���$SSHOODQWV�ILOHG

WZR� DSSOLFDWLRQV� UHTXHVWLQJ� FHUWLILFDWLRQ� RI� WKH� WULDO� FRXUW¶V� RUGHU� GHQ\LQJ

FKDQJH� RI� YHQXH� DQG� GHQ\LQJ� /HDYH� WR� -RLQ� $GGLWLRQDO� 'HIHQGDQW� IRU� DQ

LPPHGLDWH� LQWHUORFXWRU\�DSSHDO�� �2Q� -XQH����������ERWK� DSSOLFDWLRQV�ZHUH

GHQLHG� E\� WKH� WULDO� FRXUW�� � ,W� LV� IURP� WKH� $SULO� ���� ����� RUGHU� ZKLFK

VSHFLILFDOO\� GHQLHV� WKH� 0RWLRQ� RI� $SSHOODQW� 5REHUW� *UD\¶V� 6RQV�� ,QF��� IRU

/HDYH�WR�-RLQ�$GGLWLRQDO�'HIHQGDQW��-DPHV�0��+XQWHU��0�'���WKDW�WKLV�DSSHDO

LV�ILOHG�

%HIRUH� WKLV� &RXUW� FDQ� UHYLHZ� DQ\� WULDO� FRXUW¶V� RUGHU�� ZH� PXVW

GHWHUPLQH�ZKHWKHU�LW�LV�SURSHUO\�EHIRUH�XV���,W�LV�ZHOO�VHWWOHG�WKDW�DQ�DSSHDO

ZLOO� OLH� RQO\� IURP� D� ILQDO� RUGHU� XQOHVV� RWKHUZLVH� SHUPLWWHG� E\� VWDWXWH�

5REHF��,QF��Y��3RXO������$��G������3D��6XSHU������������3D��&�6�$��������

0RVW� UHFHQWO\�ZH�HQXPHUDWHG� FHUWDLQ� VLWXDWLRQV�ZKHQ�DQ�DSSHDO� LV� SURSHU�

DQG�ZH�UHSHDW�KHUH�WKDW�

8QGHU� 3HQQV\OYDQLD� ODZ�� DQ� DSSHDO� PD\� EH� WDNHQ� IURP�� ���� D
ILQDO�RUGHU�RU�DQ�RUGHU�FHUWLILHG�E\�WKH�WULDO�FRXUW�DV�D�ILQDO�RUGHU
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�3D�5�$�3�� ������ ���� DQ� LQWHUORFXWRU\� RUGHU� DV� RI� ULJKW� �3D�� 5�
$SS�� 3� ������ ���� DQ� LQWHUORFXWRU\� RUGHU� E\� SHUPLVVLRQ� >3D�� 5�
$SS��3�������������DQG����3$�&�6�$�������E�@��RU�����D�FROODWHUDO
RUGHU��3D�5�$�3�������

3DFH�Y��7KRPDV�-HIIHUVRQ�8QLYHUVLW\�+RVSLWDO�������3D��/H[LV�������DW

���3D��6XSHU��-XO\������������FLWDWLRQV�RPLWWHG��

$� ILQDO� RUGHU� LV� ���� DQ\� RUGHU� WKDW� GLVSRVHV� RI� DOO� FODLPV� RU� RI� DOO

SDUWLHV������DQ\�RUGHU�WKDW�LV�H[SUHVVO\�GHILQHG�DV�D�ILQDO�RUGHU�E\�VWDWXWH��RU

���� DQ\� RUGHU� HQWHUHG� DV� D� ILQDO� RUGHU� SXUVXDQW� WR� VXEVHFWLRQ� �F�� RI� 3D�

5�$�3��������5HGHY��$XWK��2I�&DPEULD�Y��,QWHUQ��,QV�������$��G������3D�

6XSHU����������2EYLRXVO\��WKH�RUGHU�LQ�WKLV�FDVH��GHQ\LQJ�FRXQVHO¶V�3HWLWLRQ

IRU�/HDYH�WR�-RLQ�DQ�$GGLWLRQDO�'HIHQGDQW�GRHV�QRW�GLVSRVH�RI�WKH�FODLPV�RI

DOO�WKH�SDUWLHV��6HH�3D�5�$�3������E�����ZKLFK�VWDWHV���³$�ILQDO�RUGHU�LV�DQ\

RUGHU� WKDW� GLVSRVHV� RI� DOO� FODLPV�DQG�RI� DOO� SDUWLHV�´�7KH�1RWH� WR� 5XOH� ���

SURYLGHV�LQ�SHUWLQHQW�SDUW�

7KH�IROORZLQJ�LV�D�SDUWLDO�OLVW�RI�RUGHUV�SUHYLRXVO\� LQWHUSUHWHG
E\� WKH� FRXUWV� DV� DSSHDODEOH� ILQDO� RUGHUV� XQGHU� 5XOH� ���
WKDW� DUH� QR� ORQJHU� DSSHDODEOH� DV� RI� ULJKW� XQOHVV� WKH� WULDO
FRXUW�RU�DGPLQLVWUDWLYH�DJHQF\�PDNHV�DQ�H[SUHVV�GHWHUPLQDWLRQ
WKDW�DQ�LPPHGLDWH�DSSHDO�ZRXOG�IDFLOLWDWH�UHVROXWLRQ�RI�WKH�HQWLUH
FDVH�DQG�H[SUHVVO\�HQWHUV�D�ILQDO�RUGHU�SXUVXDQW�WR�5XOH�����F��

   

���� DQ� RUGHU� GLVPLVVLQJ� D� FRPSODLQW� WR� MRLQ� DQ� DGGLWLRQDO
GHIHQGDQW� RU� GHQ\LQJ� D� SHWLWLRQ� WR� MRLQ� DQ� DGGLWLRQDO
GHIHQGDQW�RU�GHQ\LQJ�D�SHWLWLRQ�IRU�ODWH�MRLQGHU�RI�DQ�DGGLWLRQDO
GHIHQGDQW�

3D�5�$�3�������1RWH��HPSKDVLV�VXSSOLHG��
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,Q� WKH� LQVWDQW� FDVH�� WKH� WULDO� FRXUW� GLG� QRW� PDNH� DQ� H[SUHVV

GHWHUPLQDWLRQ� RI� ILQDOLW\� XQGHU� 5XOH� ����F���� � 7KHUHIRUH�� ZH� ILQG� WKDW� WKH

GHQLDO�RI�D�SHWLWLRQ�IRU�OHDYH�WR�MRLQ�DQ�DGGLWLRQDO�GHIHQGDQW�LV�XQDSSHDODEOH�

7R� KROG� RWKHUZLVH� ZRXOG� SHUPLW� WKH� NLQG� RI� SLHFHPHDO� OLWLJDWLRQ� WKDW� WKH

6XSUHPH� &RXUW� VSHFLILFDOO\� WULHG� WR� HOLPLQDWH� ZKHQ� LW� HQDFWHG� 5XOH� ����

/LEHUW\� 6WDWH�%DQG� Y�� 1RUWKHDVWHUQ� %DQN� RI� 3HQQV\OYDQLD�� ���� $��G

����������3D��6XSHU��������

7KHUHIRUH�� WKLV�PDWWHU� LV� SURSHUO\� EHIRUH� XV� RQO\� LI� LW� TXDOLILHV� DV� DQ

LQWHUORFXWRU\� RUGHU� DSSHDOHG� DV� RI� ULJKW� SXUVXDQW� WR� 5XOH� ����� DQ

LQWHUORFXWRU\�RUGHU�E\�SHUPLVVLRQ�SXUVXDQW�WR�5XOH������RU�D�FROODWHUDO�RUGHU

SXUVXDQW�WR�5XOH�����

8QGHU� FHUWDLQ� FLUFXPVWDQFHV�� DQ� DSSHOODWH� FRXUW� PD\� HQWHUWDLQ� DQ

DSSHDO� IURP� DQ� LQWHUORFXWRU\� RUGHU� WDNHQ� HLWKHU� DV� D� PDWWHU� RI� ULJKW�

3D�5�$�3������� RU� E\�SHUPLVVLRQ�� 3D�5�$�3�� ����DQG������DQG����3D�&�6�$

�����E����+�5��Y��'HSDUWPHQW�RI�3XEOLF�:HOIDUH������$��G�����������3D�

&PZOWK����������5XOH�����OLVWV�WKH�LQWHUORFXWRU\�RUGHUV�WR�ZKLFK�WKH�ULJKW�RI

DSSHDO�DWWDFKHV���$Q�2UGHU�GHQ\LQJ�MRLQGHU�RI�D�SDUW\�GRHV�QRW�FRQVWLWXWH�D

EDVLV�IRU�DQ�LQWHUORFXWRU\�DSSHDO�DV�RI�ULJKW�ZLWKLQ�WKLV�UXOH���7KXV��SHWLWLRQHU

����������������������������������
��:H�QRWH�WKDW�YHU\� UHFHQWO\� LQ�/DZUHQFH�Y��0HHNHU��1R������+DUULVEXUJ������� VOLS�RS�
�3D�6XSHU�� ILOHG� 6HSWHPEHU� ��� ������ ZH� UHYLHZHG� WKH� LVVXH� RI� MRLQGHU� RI� DGGLWLRQDO
GHIHQGDQW�RQ�WKH�PHULWV���,Q�WKDW�FDVH��WKH�WULDO�FRXUW�DPHQGHG�LWV�SUHYLRXV�RUGHU�WR�SURYLGH
IRU� LPPHGLDWH� DSSHDO� SXUVXDQW� WR� 3D�5�$�3������� � 7KHUH� LV� QR� VXFK� RUGHU� LQ� WKLV� SUHVHQW
FDVH�
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GRHV�QRW�KDYH�WKH�ULJKW�WR�DSSHDO�WKH�2UGHU�GHQ\LQJ�MRLQGHU�SXUVXDQW�WR�5XOH

����

6HFWLRQ� ����E�� UHTXLUHV� WKH� RUGHU� WR� FRQWDLQ� WKH� WULDO� FRXUW¶V

FHUWLILFDWLRQ�WKDW�VXFK�RUGHU�LQYROYHV�D�FRQWUROOLQJ�TXHVWLRQ�RI�ODZ�DV�WR�ZKLFK

WKHUH�LV�VXEVWDQWLDO�JURXQG�IRU�GLIIHUHQFH�RI�RSLQLRQ�DQG�WKDW�DQ�LPPHGLDWH

DSSHDO� IURP� WKH�RUGHU�PD\�PDWHULDOO\� DGYDQFH� WKH�XOWLPDWH� WHUPLQDWLRQ� RI

WKH�PDWWHU���,Q�DGGLWLRQ�WR�WKH�ODQJXDJH�SUHVFULEHG��6HFWLRQ�����E��UHTXLUHV

WKH� DSSHOODQW� WR� ILOH� D� SHWLWLRQ� IRU� SHUPLVVLRQ� WR� DSSHDO�ZLWK� WKH� DSSHOODWH

FRXUW� ZLWKLQ� WKLUW\� ����� GD\V� DIWHU� HQWU\� RI� VXFK� RUGHU� LQ� WKH� WULDO� FRXUW�

&RQWLQHQWDO�%DQN�Y��$QGUHZ�%XLOGLQJ�&R�������$��G�����������3D��6XSHU�

������FLWDWLRQV�RPLWWHG����,Q�WKH�LQVWDQW�FDVH��WKH�RUGHU�GRHV�QRW�FRQWDLQ�WKH

UHTXLVLWH�ODQJXDJH�SXUVXDQW�WR�6HFWLRQ�����E����$V�QRWHG�DERYH��RQ�0D\����

�����DSSHOODQW� ILOHG� WZR� DSSOLFDWLRQV� UHTXHVWLQJ� WKDW� WKH� WULDO� FRXUW� FHUWLI\

WKH� RUGHU� GHQ\LQJ� FKDQJH� RI� YHQXH� DQG� GHQ\LQJ� /HDYH� WR� -RLQ� $GGLWLRQDO

'HIHQGDQW�IRU�LPPHGLDWH�LQWHUORFXWRU\�DSSHDO���7KH�WULDO�FRXUW�GHQLHG�WKHVH

DSSOLFDWLRQV�RQ� -XQH����� ������ 7KHUHIRUH�� WKH� RUGHU� LV�QRW� DSSHDEOH�XQGHU

WKLV�SURYLVLRQ���7KH�RQO\�RWKHU�SRVVLELOLW\�WR�SURFHHG�WR�LPPHGLDWH�DSSHOODWH

UHYLHZ�LV�ZKHQ�WKH�RUGHU�DW�LVVXH�TXDOLILHV�DV�D�FROODWHUDO�RUGHU�

8QGHU� 3D�� 5�$�3�� ����� DQ� DSSHDO� PD\� EH� WDNHQ� DV� RI� ULJKW� IURP� D

FROODWHUDO�RUGHU���5XOH�����E��SURYLGHV�WKH�IROORZLQJ�GHILQLWLRQ�

$�FROODWHUDO�RUGHU�LV�DQ�RUGHU�VHSDUDEOH�IURP�DQG�FROODWHUDO
WR�WKH�PDLQ�FDXVH�RI�DFWLRQ�ZKHUH�WKH�ULJKW�LQYROYHG�LV�WRR



-��0��������

�����

LPSRUWDQW�WR�EH�GHQLHG�UHYLHZ�DQG�WKH�TXHVWLRQ�SUHVHQWHG
LV�VXFK�WKDW�LI�UHYLHZ�LV�SRVWSRQHG��XQWLO�ILQDO�MXGJPHQW�LQ
WKH�FDVH��WKH�FODLP�ZLOO�EH�LUUHSDUDEO\�ORVW�

7R� WDNH�DQ�DSSHDO�XQGHU� WKLV�GRFWULQH��DOO� WKUHH�HOHPHQWV� VHW� IRUWK� LQ�5XOH

���� PXVW� EH� VDWLVILHG�� � %UDZOH\� 'LVWULEXWLQJ� &R�� ,QF�� Y�� +HDUWODQG

3URSHUWLHV�� ���� $��G� ���� �3D�� 6XSHU�� ������� � $V� ZH� UHFHQWO\� VWDWHG� LQ

0F*RXUW\� Y�� 3HQQV\OYDQLD� 0LOOHUV� 0XWXDO� ,QVXUDQFH� &RPSDQ\�� ���

$��G������3D��6XSHU��������

7KH�FROODWHUDO�RUGHU�GRFWULQH�PXVW�EH�FRQVWUXHG�QDUURZO\�LQ
RUGHU� WR� µSURWHFW� WKH� LQWHJULW\� RI� WKH� IXQGDPHQWDO� OHJDO
SULQFLSOH�WKDW�RQO\�ILQDO�RUGHUV�PD\�EH�DSSHDOHG�� �7R�KROG
RWKHUZLVH� ZRXOG� DOORZ� WKH� FROODWHUDO� RUGHU� GRFWULQH� WR
VZDOORZ�XS�WKH� ILQDO�RUGHU� UXOH��«�FDXVLQJ� OLWLJDWLRQ�WR�EH
LQWHUUXSWHG�DQG�GHOD\HG�E\�SLHFHPHDO�UHYLHZ�RI�WULDO�FRXUW
GHFLVLRQV�¶

���� $��G� DW� ����� � �FLWDWLRQV� RPLWWHG��� � 6HH� 3DFH� Y�� 7KRPDV� -HIIHUVRQ

8QLYHUVLW\�+RVSLWDO��VXSUD��ZKHUH�ZH�KHOG�WKDW�DQ�RUGHU�GHQ\LQJ�D�PRWLRQ

IRU�OHDYH�WR�ILOH�DQ�DPHQGHG�FRPSODLQW�WR�DGG�DQ�DGGLWLRQDO�FDXVH�RI�DFWLRQ�LV

LQWHUORFXWRU\�DQG�QRW�DSSHDODEOH�XQGHU�WKH�FROODWHUDO�RUGHU�GRFWULQH����0LOOHU

Y��6WHLQEDFK������$��G������3D��6XSHU��������ZKHUHLQ�ZH�KHOG�WKDW�RUGHU

GLUHFWLQJ� IDWKHU� WR� VXEPLW� WR� DQG� SD\� IRU� SV\FKRORJLFDO� HYDOXDWLRQV� EHIRUH

FXVWRG\�GHWHUPLQDWLRQ�ZDV� LQWHUWZLQHG�ZLWK�WKH�FXVWRG\�GHWHUPLQDWLRQ� DQG

ZDV� WKHUHIRUH� QRW� DSSHDODEOH� XQGHU� WKH� FROODWHUDO� RUGHU� GRFWULQH��� � ,Q� WKH

SUHVHQW� FDVH�� WKH�$SSHOODQWV� VHHN� UHYLHZ�RI� DQ� RUGHU� WKDW� LV� SURFHGXUDO� LQ

QDWXUH�DQG�JRHV�WR�WKH�KHDUW�RI�WKH�FDVH��WKDW�LV��HVWDEOLVKLQJ�WKH�LGHQWLW\�RI

WKH�SDUW\�OLDEOH�IRU�WKH�0U��7HFKWPDQ¶V�LQMXULHV���,W�LV�QRW�VHSDUDEOH�IURP�DQG
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FROODWHUDO�WR�WKH�PDLQ�FDXVH�RI�DFWLRQ��7KHUHIRUH��LW�GRHV�QRW�VDWLVI\�WKH�ILUVW

UHTXLVLWH�RI�5XOH�������$FFRUGLQJO\��ZH�JUDQW�$SSHOOHHV¶�0RWLRQ�WR�4XDVK�WKLV

DSSHDO�DV�LQWHUORFXWRU\�DQG�XQDSSHDODEOH�

$SSHDO�TXDVKHG�


