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$SSHOODQW�� � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�GDWHG�)HEUXDU\����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�
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7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�DIWHU�WKH�UHYRFDWLRQ

RI�$SSHOODQW¶V�SDUROH�DQG�SUREDWLRQ���7KH�&RPPRQZHDOWK�KDV�ILOHG�D�PRWLRQ

WR�TXDVK�WKLV�DSSHDO�DV�XQWLPHO\�ILOHG���)RU�WKH�UHDVRQV�WKDW�IROORZ��ZH�JUDQW

WKH�&RPPRQZHDOWK¶V�PRWLRQ�WR�TXDVK�WKLV�DSSHDO�

2Q� 0D\� ���� ������ $SSHOODQW� ZDV� VHQWHQFHG� WR� D� WHUP� RI� WKUHH� WR

WZHQW\�WKUHH� PRQWKV¶� LQFDUFHUDWLRQ�� SOXV� D� FRQVHFXWLYH� WZR�\HDU� WHUP� RI

SUREDWLRQ�� SXUVXDQW� WR� D� QHJRWLDWHG� SOHD� RI� JXLOW\� WR� UREEHU\� FKDUJHV�

$SSHOODQW�ZDV�LPPHGLDWHO\�SDUROHG����$IWHU�WKH�WULDO�FRXUW�KHOG�D�KHDULQJ�DQG

GHWHUPLQHG�WKDW�KH�KDG�YLRODWHG�WKH�FRQGLWLRQV�RI�KLV�SUREDWLRQ��$SSHOODQW¶V

SDUROH� DQG� SUREDWLRQ� ZHUH� UHYRNHG� RQ� )HEUXDU\� ���� ������ DQG� KH� ZDV

VHQWHQFHG� WR� D� SHULRG� RI� IRXU� WR� HLJKW�\HDUV¶� LQFDUFHUDWLRQ�� � $SSHOODQW�ZDV

DGYLVHG��DW�WKH�FRQFOXVLRQ�RI�WKH�YLRODWLRQ�RI�SUREDWLRQ�KHDULQJ��RI�KLV�ULJKW

WR� ILOH� D� PRWLRQ� WR� PRGLI\� KLV� VHQWHQFH� ZLWKLQ� WHQ� GD\V� DQG� KLV� ULJKW� WR

DSSHDO� WR� WKLV�&RXUW�ZLWKLQ� WKLUW\� GD\V�� � $SSHOODQW� ILOHG� D� WLPHO\�PRWLRQ� WR
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PRGLI\�KLV�VHQWHQFH�RQ�)HEUXDU\�����������EXW�KLV�QRWLFH�RI�DSSHDO�ZDV�QRW

ILOHG�XQWLO� 1RYHPEHU� ��� ������� � $SSHOODQW¶V�PRWLRQ� WR�PRGLI\� KLV� VHQWHQFH

ZDV�GHQLHG�RQ�-XO\����������

7KH� &RPPRQZHDOWK�� LQ� LWV�PRWLRQ� WR� TXDVK� WKLV� DSSHDO�� DUJXHV� WKDW

WKLV� DSSHDO� ZDV� XQWLPHO\� ILOHG� EHFDXVH� WKH� WULDO� FRXUW¶V� RUGHU� GHQ\LQJ� WKH

DSSHOODQW¶V� PRWLRQ� WR� PRGLI\� KLV� VHQWHQFH� ZDV� HQWHUHG� RXWVLGH� WKH� WLPH

OLPLWV�HVWDEOLVKHG�E\�3D�5�&ULP�3���������7KXV��WKH�&RPPRQZHDOWK�UHDVRQV

WKDW�WKH�DSSHDO�KDG�WR�KDYH�EHHQ�ILOHG�ZLWKLQ�WKLUW\�GD\V�RI�WKH�)HEUXDU\����

������RUGHU�� �7KH�&RPPRQZHDOWK� LV� FRUUHFW� LQ�VWDWLQJ�WKDW� WKH�DSSHDO�ZDV

UHTXLUHG� WR� EH� ILOHG�ZLWKLQ� WKLUW\� GD\V� RI� WKH� )HEUXDU\� ��WK� RUGHU�� EXW� QRW

EHFDXVH�RI�WKH�WULDO�FRXUW¶V�IDLOXUH�WR�FRPSO\�ZLWK�5XOH�������VLQFH�WKDW�UXOH

LV�LQDSSOLFDEOH�LQ�WKLV�PDWWHU�

3D�5�&ULP�3�� ����� JRYHUQV� WKH� SURFHGXUHV� WR� EH� IROORZHG� ZKHQ

SUREDWLRQ� RU� SDUROH� LV� UHYRNHG�� � 5XOH� �����'�� GLFWDWHV� WKDW� D� PRWLRQ� WR

PRGLI\�VHQWHQFH�VKDOO�EH�ILOHG�ZLWKLQ�WHQ�GD\V�RI�WKH�GDWH�RI�LPSRVLWLRQ�RI�WKH

VHQWHQFH�� �7KH������&RPPHQW� WR�5XOH������H[SODLQV� WKDW�5XOH������GRHV

QRW�DSSO\�WR�UHYRFDWLRQ�FDVHV���$GGLWLRQDOO\��WKH������&RPPHQW�WR�5XOH�����

                                                       
1 $SSHOODQW�KDV�LQFOXGHG��LQ�KLV�UHVSRQVH�WR�WKH�PRWLRQ�WR�TXDVK�WKLV�DSSHDO�
D�FRS\�RI�D�QRWLFH�RI�DSSHDO�WKDW�ZDV�GDWH�VWDPSHG�$XJXVW�����������E\�WKH
ORZHU� FRXUW¶V� ILOLQJ� RIILFH�� � 7KH� $XJXVW� ���� ������ QRWLFH� RI� DSSHDO� LV� QRW
FRQWDLQHG�LQ�WKH�FHUWLILHG�UHFRUG���7KLV�&RXUW�PD\�FRQVLGHU�RQO\�WKH�IDFWV�WKDW
KDYH�EHHQ�GXO\�FHUWLILHG�LQ�WKH�UHFRUG�RQ�DSSHDO���6HH�3D�5�$�3�������QRWH�
&RPPRQZHDOWK�Y��<RXQJ������3D����������������$��G�����������������
+RZHYHU�� HYHQ� LI� WKH� WULDO� FRXUW� ZHUH� WR� SURYLGH� WKLV� &RXUW� ZLWK� D
VXSSOHPHQWDO�UHFRUG�FRQVLVWLQJ�RI�WKH�$XJXVW���WK�QRWLFH�RI�DSSHDO��LW�ZRXOG
QRW�DIIHFW�RXU�GLVSRVLWLRQ�RI�WKLV�PDWWHU�
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H[SODLQV� WKDW� WKH� SXUSRVH� RI� WKDW� UXOH� SHUWDLQV� RQO\� WR� LVVXHV� UHODWLQJ� WR

JXLOW\�SOHDV��WULDO��DQG�VHQWHQFH��WKDW�LV�WR�VD\��RUGLQDU\�FULPLQDO�FDVHV���7KH

JHQHUDO� UXOHV� VHWWLQJ� IRUWK� WKH� VHQWHQFLQJ� DQG� SRVW�VHQWHQFLQJ� SURFHGXUHV

DSSOLFDEOH� WR� VXFK� PDWWHUV� GR� QRW� DSSO\� ZKHQ� WKH� FDVH� LQYROYHV� WKH

UHYRFDWLRQ�RI�SDUROH��SUREDWLRQ��RU�D�VHQWHQFH�RI� LQWHUPHGLDWH�SXQLVKPHQW�

:H��WKHUHIRUH��KROG�WKDW�5XOH������GRHV�QRW�DSSO\�WR�UHYRFDWLRQ�RI�SDUROH�RU

SUREDWLRQ�SURFHHGLQJV�

6LQFH� WKH�H[WHQGHG�WLPH�SHULRG� IRU� ILOLQJ�D�QRWLFH� RI� DSSHDO� SURYLGHG

IRU� LQ� 5XOH� ����� LV� QRW� DYDLODEOH� LQ� UHYRFDWLRQ� SURFHHGLQJV�� D� GHIHQGDQW

VHHNLQJ�WR�DSSHDO�D�UHYRFDWLRQ�RUGHU�PXVW�GR�VR�ZLWKLQ�WKH�WKLUW\�GD\�WLPH

SHULRG�SUHVFULEHG�E\�3D�5�$�3������D���� �6HH�&RPPRQZHDOWK�Y��%DUQHWW�

���� $��G� ���� �3D�� 6XSHU�� ������ �KROGLQJ� WKDW� WKH� GHQLDO� RI� D� PRWLRQ� WR

PRGLI\� VHQWHQFH�� IROORZLQJ�D� UHYRFDWLRQ� RI� SUREDWLRQ�� GRHV�QRW� H[WHQG� WKH

���GD\�DSSHDO�SHULRG����0RUHRYHU��WKH�WULDO�FRXUW�ZDV�GLYHVWHG�RI�MXULVGLFWLRQ

WR�HQWHU�WKH�-XO\�����������RUGHU�GHQ\LQJ�WKH�DSSHOODQW¶V�PRWLRQ�WR�PRGLI\

KLV�VHQWHQFH���6HH����3D�&�6�$����������&RPPRQZHDOWK�Y��%RJGHQ�����

$��G�����������3D��6XSHU���������DSSHDO�GHQLHG������3D�����������$��G����

������� �VWDWLQJ� WKDW� ³D� VHQWHQFLQJ� FRXUW� KDV� RQO\� WKLUW\� GD\V� IURP� WKH

LPSRVLWLRQ�RI�VHQWHQFH�ZLWKLQ�ZKLFK�WR�DFW�WR�PRGLI\�WKH�VHQWHQFH�´��

                                                       
�� +RZHYHU�� WKH� WULDO� FRXUW� PD\� H[WHQG� WKH� DSSHDO� SHULRG� E\� H[SUHVVO\
JUDQWLQJ�UHFRQVLGHUDWLRQ�RU�YDFDWLQJ�WKH�VHQWHQFLQJ�RUGHU�ZLWKLQ�WKH����GD\
MXULVGLFWLRQDO� SHULRG�� �6HH� 3D�5�$�3�� �����E�����LL�� 	� QRWH�� � ,QVWDQWO\�� WKH
WULDO�FRXUW�GLG�QRW�H[SUHVVO\�JUDQW�UHFRQVLGHUDWLRQ�RU�YDFDWH�WKH�)HEUXDU\����
������VHQWHQFLQJ�RUGHU�ZLWKLQ�WKLUW\�GD\V�RI�LPSRVLWLRQ�
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7KH�LQVWDQW�RUGHU�RI�UHYRFDWLRQ�DQG�VHQWHQFH�ZDV�HQWHUHG�RQ�)HEUXDU\

�����������$SSHOODQW�ILOHG�D�WLPHO\�PRWLRQ�WR�PRGLI\�WKH�VHQWHQFH�WKDW�ZDV

LPSRVHG���+RZHYHU��KH�IDLOHG�WR�ILOH�D�QRWLFH�RI�DSSHDO�ZLWKLQ�WKLUW\�GD\V�RI

WKDW� ILQDO� RUGHU�� � $FFRUGLQJO\�� WKH� &RPPRQZHDOWK¶V� PRWLRQ� WR� TXDVK� WKLV

DSSHDO�DV�XQWLPHO\�ILOHG�PXVW�EH�JUDQWHG���6HH�%DUQHWW������$��G�DW�����

$SSHOODQW�KDV�ILOHG�D�SHWLWLRQ�RI�DOORZDQFH�RI�DSSHDO�QXQF�SUR�WXQF�ZLWK

WKLV�&RXUW���,Q�KLV�EULHI��KH�DUJXHV�WKDW�WKLV�&RXUW�VKRXOG�JUDQW�KLP�DQ�DSSHDO

QXQF� SUR� WXQF� EHFDXVH� LW� LV� FOHDU� IURP� WKH� UHFRUG� WKDW� KH� GHVLUHG� DQG

UHTXHVWHG�KLV�DWWRUQH\�WR�ILOH�DQ�DSSHDO�DQG�WKH�IDLOXUH�WR�GR�VR�ZDV�GXH�WR

H[WUDRUGLQDU\�FLUFXPVWDQFHV���:KLOH�$SSHOODQW¶V�DOOHJDWLRQV�PD\�EH�DFFXUDWH�

WKH\�DUH�QRW�FOHDUO\�HVWDEOLVKHG�E\�WKH�UHFRUG���$V�WKH�&RPPRQZHDOWK�QRWHV

LQ�LWV�UHVSRQVH��$SSHOODQW�PD\�SHWLWLRQ�WKH�WULDO�FRXUW�IRU�DQ�DSSHDO�QXQF�SUR

WXQF�SXUVXDQW�WR�&RPPRQZHDOWK�Y��+DOO������$��G������3D��6XSHU��������

0RWLRQ� WR� 4XDVK� $SSHDO� JUDQWHG�� � 3HWLWLRQ� IRU� $OORZDQFH� RI� $SSHDO

1XQF�3UR�7XQF�GHQLHG�ZLWKRXW�SUHMXGLFH�WR�WKH�$SSHOODQW¶V�ULJKW�WR�DSSO\�WR

WKH�WULDO�FRXUW�IRU�UHOLHI�


