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��� ��7KLV�LV�DQ�DSSHDO� IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG� LQ�WKH

&RXUW� RI� &RPPRQ� 3OHDV� RI� $OOHJKHQ\� &RXQW\� IROORZLQJ� $SSHOODQW¶V

FRQYLFWLRQ�RQ�WKH�FKDUJHV�RI�LQGHFHQW�DVVDXOW��VLPSOH�DVVDXOW��DQG�WKH

VXPPDU\�RIIHQVH�RI�KDUDVVPHQW���2Q�DSSHDO��$SSHOODQW�FRQWHQGV�WKDW

KLV� VHQWHQFH� ZDV� H[FHVVLYH� DQG� WKDW� WKH� WULDO� FRXUW� IDLOHG� WR� SODFH

DGHTXDWH� UHDVRQV� RQ� WKH� UHFRUG� IRU� WKH� LPSRVLWLRQ� RI� KLV� VHQWHQFH��

:H�DIILUP�

������7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�DUH�DV�IROORZV��,Q�WKH

HDUO\� HYHQLQJ� RI� $SULO� ���� ������ WKH� YLFWLP� DQG� KHU� VL[�\HDU�ROG

GDXJKWHU� H[LWHG� WKHLU� FDU��ZKLFK� ZDV� ORFDWHG� LQ� DQ� HQFORVHG� SDUNLQJ

JDUDJH� RI� D� VKRSSLQJ�PDOO�� DQG�ZDONHG� WRZDUG� WKH� ORFNHG� GRRU� RI� D

����������������������������������
��$SSHOODQW�GRHV�QRW�GLVSXWH�WKDW�KLV�VHQWHQFH�LV�ZLWKLQ�WKH�VWDWXWRU\
OLPLWV�
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GD\FDUH�IDFLOLW\��ZKHUH�WKH�YLFWLP¶V�RWKHU�FKLOG�KDG�VSHQW�WKH�ZRUNGD\�

$V�WKH\�DSSURDFKHG� WKH�GRRU�� WKH�YLFWLP�QRWLFHG�D�PDQ�PXPEOLQJ�WR

KLPVHOI���7KH�YLFWLP��ZKR�ZDV�VHYHQ�PRQWKV�SUHJQDQW��LQVWUXFWHG�KHU

GDXJKWHU�WR�LJQRUH�WKH�PDQ��DQG�WKH�WZR�FRQWLQXHG�ZDONLQJ�WRZDUG�WKH

GD\FDUH¶V� GRRU�� � ,Q� D� PDWWHU� RI� VHFRQGV�� $SSHOODQW� UDQ� WRZDUG� WKH

YLFWLP�DQG�VKRXWHG�DW�KHU�LQ�VOXUUHG�VSHHFK��³>Z@K\�DUHQ¶W�\RXU�OLJKWV

RQ�� \RX� EHWWHU� WXUQ� \RXU� OLJKWV� RQ�� \RX�GRQ¶W� \RX� NQRZ� \RX� DUH

VXSSRVHG�WR�KDYH�\RXU�OLJKWV�RQ"´�1�7����������DW�����$SSHOODQW�WKHQ

JUDEEHG�WKH�YLFWLP�E\�WKH�VKRXOGHUV��VKRRN�KHU��DQG�EDQJHG�KHU�KHDG

DJDLQVW� D� FHPHQW�ZDOO�� � $SSHOODQW� DOVR� JUDEEHG� WKH� YLFWLP¶V� EUHDVWV�

FDXVLQJ�WKH�YLFWLP�SDLQ�

���� � � )ULJKWHQHG� IRU� KHU� VDIHW\�� DV�ZHOO� DV� WKDW� RI�KHU� GDXJKWHU� DQG

XQERUQ�FKLOG��WKH�YLFWLP�VFUHDPHG�DW�KHU�GDXJKWHU�WR�ULQJ�WKH�GRRUEHOO

RI�WKH�ORFNHG�GD\FDUH�IDFLOLW\���7KH�FKLOG�GLG�VR�DQG�WKH�YLFWLP�DQG�WKH

FKLOG� ZHQW� LQVLGH� LQ� DQ� DWWHPSW� WR� IOHH� IURP� $SSHOODQW�� KRZHYHU�

$SSHOODQW�IROORZHG�WKH�GXR�LQWR�WKH�IDFLOLW\�DQG�FRQWLQXHG�\HOOLQJ�DW�DQG

IROORZLQJ�WKH�YLFWLP���$V�WKH�YLFWLP�FDOOHG������$SSHOODQW�FRQWLQXHG�WR

DVVDXOW� KHU� XQWLO� WKH� YLFWLP� ³WKUHDWHQHG� KLP� ZLWK� D� KROH� SXQFK� RU

VRPHWKLQJ�´�1�7����������DW������$SSHOODQW�IOHG�WKH�EXLOGLQJ�EHIRUH�WKH

SROLFH�DUULYHG��KRZHYHU��KH�ZDV� ODWHU�DSSUHKHQGHG�DQG�FKDUJHG�ZLWK

YDULRXV�FULPHV�LQ�FRQQHFWLRQ�ZLWK�WKH�LQFLGHQW�
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��� ��2Q�6HSWHPEHU�����������$SSHOODQW�SURFHHGHG�WR�D�EHQFK�WULDO�DQG

ZDV� FRQYLFWHG� RI� LQGHFHQW� DVVDXOW�� VLPSOH� DVVDXOW�� DQG� KDUDVVPHQW�

7KH� ORZHU� FRXUW� VHQWHQFHG� $SSHOODQW� WR� VL[� WR� WZHOYH� PRQWKV� IRU

LQGHFHQW� DVVDXOW�� DQG� WKUHH� WR� VL[� PRQWKV� IRU� VLPSOH� DVVDXOW�� WKH

VHQWHQFHV�WR�UXQ�FRQVHFXWLYHO\���7KH�UHVXOWLQJ�DJJUHJDWH�VHQWHQFH�ZDV

QLQH�WR�HLJKWHHQ�PRQWKV�LQFDUFHUDWLRQ���1R�SHULRG�RI�LQFDUFHUDWLRQ�ZDV

LPSRVHG�DV�D�UHVXOW�RI�WKH�VXPPDU\�FRQYLFWLRQ���5HSUHVHQWHG�E\�QHZ

FRXQVHO��$SSHOODQW�ILOHG�WKLV�WLPHO\�DSSHDO�

��� � � 2Q� DSSHDO�� $SSHOODQW¶V� FRQWHQWLRQV� DUH� ���� WKDW� KLV� DJJUHJDWH

VHQWHQFH� LV� PDQLIHVWO\� H[FHVVLYH� VLQFH� WKH� ORZHU� FRXUW� IDLOHG� WR

FRQVLGHU�D�PLWLJDWLQJ�IDFWRU�LQ�VHQWHQFLQJ�$SSHOODQW�LQ�WKH�DJJUDYDWHG

UDQJH�IRU�ERWK�KLV�LQGHFHQW�DVVDXOW�DQG�VLPSOH�DVVDXOW�FRQYLFWLRQV�����

WKDW�KLV�DJJUHJDWH�VHQWHQFH�LV�PDQLIHVWO\�H[FHVVLYH�VLQFH�FRQVHFXWLYH

VHQWHQFHV� ZHUH� LPSRVHG�� DQG� ���� WKH� ORZHU� FRXUW� IDLOHG� WR� VWDWH

DGHTXDWH�UHDVRQV�VXSSRUWLQJ�LWV�LPSRVLWLRQ�RI�$SSHOODQW¶V�VHQWHQFH��

����������������������������������
��,Q�LWV�EULHI��WKH�&RPPRQZHDOWK�DYHUV�WKDW�$SSHOODQW�KDV�ZDLYHG�KLV
FKDOOHQJHV�WR�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ�VLQFH�KH�IDLOHG�WR
ILOH�D�SRVW�VHQWHQFH�PRWLRQ���*HQHUDOO\��WKH�IDLOXUH�WR�ILOH�D�SRVW�
VHQWHQFH�PRWLRQ�UHVXOWV�LQ�ZDLYHU�RI�FKDOOHQJHV�WR�WKH�GLVFUHWLRQDU\
DVSHFWV�RI�VHQWHQFLQJ��6HH�&RPPRQZHDOWK�Y��6KRWZHOO������$��G
������3D�6XSHU���������%XW�6HH�&RPPRQZHDOWK�Y��&OLQWRQ�����
$��G�������3D�6XSHU���������KROGLQJ�WKDW�WKH�DEVHQFH�RI�D�SRVW�
VHQWHQFH�PRWLRQ�GRHV�QRW�UHVXOW�LQ�ZDLYHU�RI�FODLPV�WKDW�WKH�WULDO�FRXUW
IDLOHG�WR�VWDWH�LWV�UHDVRQV�IRU�WKH�LPSRVLWLRQ�RI�D�VHQWHQFH�RQ�WKH
UHFRUG����,Q�KLV�UHSO\�EULHI��$SSHOODQW�DGPLWV�WKDW�D�SRVW�VHQWHQFH
PRWLRQ�ZDV�QRW�ILOHG���+RZHYHU��KH�UHVSRQGV�WR�WKH�&RPPRQZHDOWK¶V
DOOHJDWLRQ�RI�ZDLYHU�E\�LQGLFDWLQJ�WKDW�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH�LQ
IDLOLQJ�WR�ILOH�D�SRVW�VHQWHQFH�PRWLRQ�RU�RWKHUZLVH�UDLVH�$SSHOODQW¶V



-�6��������

�����

�� �� � $SSHOODQW¶V� FKDOOHQJHV� DUH� WR� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� KLV

VHQWHQFH�� DQG�� DV� VXFK�� WKH\� PXVW� EH� FRQVLGHUHG� D� SHWLWLRQ� IRU

SHUPLVVLRQ� WR� DSSHDO�� DV� WKH� ULJKW� WR� DSSHDO� IURP� WKH� GLVFUHWLRQDU\

DVSHFWV�RI� VHQWHQFLQJ� LV�QRW�DEVROXWH��&RPPRQZHDOWK�Y��:LOOLDPV�

����$��G�������3D�6XSHU���������HQ�EDQF����%HIRUH�D�FKDOOHQJH�WR�WKH

VHQWHQFH�ZLOO�EH�KHDUG�RQ�WKH�PHULWV��DQ�DSSHOODQW�PXVW�VHW�IRUWK�LQ�KLV

EULHI� D� FRQFLVH� VWDWHPHQW� RI� UHDVRQV� UHOLHG� XSRQ� IRU� DOORZDQFH� RI

DSSHDO� ZLWK� UHVSHFW� WR� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� KLV� VHQWHQFH�

3D�5�$�3�������I����+HUH��$SSHOODQW�KDV�VHW�IRUWK�D�VHSDUDWH�VWDWHPHQW�

DV�UHTXLUHG�E\�5XOH������I���E\�ZKLFK�KH�DWWHPSWV�WR�GHPRQVWUDWH�WKDW

D� VXEVWDQWLDO� TXHVWLRQ� H[LVWV� UHJDUGLQJ� WKH� DSSURSULDWHQHVV� RI� WKH

VHQWHQFH�LPSRVHG�

7KH�GHWHUPLQDWLRQ�RI�ZKHWKHU�D�SDUWLFXODU�LVVXH�FRQVWLWXWHV
D� VXEVWDQWLDO� TXHVWLRQ� PXVW� EH� HYDOXDWHG� RQ� D� FDVH� E\
FDVH�EDVLV���+RZHYHU��ZH�ZLOO�EH�LQFOLQHG�WR�DOORZ�DQ�DSSHDO
ZKHUH� DQ� DSSHOODQW� DGYDQFHV� D� FRORUDEOH� DUJXPHQW� WKDW
WKH� WULDO� MXGJH¶V� DFWLRQV� ZHUH�� ���� LQFRQVLVWHQW� ZLWK� D
VSHFLILF�SURYLVLRQ�RI�WKH�6HQWHQFLQJ�&RGH��RU� ����FRQWUDU\

����������������������������������������������������������������������������������������������������
LVVXHV�LQ�WKH�ORZHU�FRXUW���0RUHRYHU��$SSHOODQW�FODLPV�WKDW��HYHQ
WKRXJK�KLV�WULDO�DQG�DSSHOODWH�DWWRUQH\V�DUH�IURP�WKH�VDPH�SXEOLF
GHIHQGHU¶V�RIILFH��WKLV�&RXUW�LV�SHUPLWWHG�WR�UHYLHZ�KLV�VHQWHQFLQJ
FODLPV�DQG�QHHG�QRW�UHPDQG�IRU�DQ�HYLGHQWLDU\�KHDULQJ�VLQFH�FRXQVHO¶V
IDLOXUH�WR�ILOH�D�SRVW�VHQWHQFH�PRWLRQ�LV�FOHDU�IURP�WKH�UHFRUG��6HH
&RPPRQZHDOWK�Y��0F%HH������3D�����������$��G�����������

:H�KDYH�GHFLGHG�WR�DGGUHVV�WKH�PHULWV�RI�$SSHOODQW¶V�VHQWHQFLQJ
FODLP���+RZHYHU��IRU�WKH�UHDVRQV�GLVFXVVHG�LQIUD��ZH�FRQFOXGH�WKDW
$SSHOODQW¶V�VHQWHQFLQJ�FODLPV�DUH�PHULWOHVV�DQG��WKHUHIRUH��WKDW�WULDO
FRXQVHO�ZDV�QRW�LQHIIHFWLYH�LQ�IDLOLQJ�WR�UDLVH�WKH�LVVXHV�LQ�WKH�ORZHU
FRXUW��&RPPRQZHDOWK�Y��*UDQEHUU\������$��G������3D�6XSHU�
�������KROGLQJ�WKDW�LQ�RUGHU�IRU�FRXQVHO�WR�EH�LQHIIHFWLYH��$SSHOODQW
PXVW�SURYH��LQWHU�DOLD��WKDW�WKH�XQGHUO\LQJ�FODLP�LV�RI�DUJXDEOH�PHULW��
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WR� WKH� IXQGDPHQWDO� QRUPV� ZKLFK� XQGHUOLH� WKH� VHQWHQFLQJ
SURFHVV�

�&RPPRQZHDOWK� Y�� $QGUHZV�� ���� $��G� ����� ������� �3D�6XSHU�

�������FLWDWLRQ�DQG�TXRWDWLRQ�RPLWWHG��

����� ,Q�KLV� ILUVW� LVVXH��$SSHOODQW�FODLPV� WKDW�KLV� LQGHFHQW�DVVDXOW�DQG

VLPSOH� DVVDXOW� VHQWHQFHV��ZKLFK�ZHUH� LQ� WKH� DJJUDYDWHG� UDQJH��ZHUH

PDQLIHVWO\� H[FHVVLYH� VLQFH� WKH� ORZHU� FRXUW� IDLOHG� WR� FRQVLGHU� D

PLWLJDWLQJ�IDFWRU�LQ�VHQWHQFLQJ�KLP��

������7KLV�&RXUW�KDV�KHOG�WKDW�

DQ�DOOHJDWLRQ�WKDW�WKH�VHQWHQFLQJ�FRXUW� µIDLOHG�WR�FRQVLGHU¶
RU�µGLG�QRW�DGHTXDWHO\�FRQVLGHU¶�YDULRXV�IDFWRUV�LV��LQ�HIIHFW�
D� UHTXHVW� IRU� WKLV� >&@RXUW� WR� VXEVWLWXWH� LWV� MXGJPHQW� IRU
WKDW� RI� WKH� ORZHU� FRXUW� LQ� IDVKLRQLQJ� >$@SSHOODQW¶V
VHQWHQFH���6XFK�DQ�DOOHJDWLRQ�GRHV�QRW�UDLVH�D�VXEVWDQWLDO
TXHVWLRQ� WKDW� WKH� VHQWHQFH� LPSRVHG� ZDV� LQ� IDFW
LQDSSURSULDWH�

&RPPRQZHDOWK� Y�� 5LYHUD�� ���� $��G� ������ ����� �3D�6XSHU�� �����

�FLWDWLRQ�RPLWWHG��

�� �� � ,Q� KLV� VHFRQG� LVVXH�� $SSHOODQW� DOOHJHV� WKDW� KLV� VHQWHQFH� ZDV

PDQLIHVWO\� H[FHVVLYH� VLQFH� WKH� ORZHU� FRXUW� LPSRVHG� FRQVHFXWLYH

VHQWHQFHV�� LQVWHDG� RI� FRQFXUUHQW� VHQWHQFHV�� IRU� KLV� LQGHFHQW� DVVDXOW

DQG�VLPSOH�DVVDXOW�FRQYLFWLRQV�

>,@Q�LPSRVLQJ�VHQWHQFH��D�WULDO�MXGJH�KDV�WKH�GLVFUHWLRQ�WR
GHWHUPLQH�ZKHWKHU��JLYHQ�WKH�IDFWV�RI�D�SDUWLFXODU�FDVH��D

����������������������������������
��$SSHOODQW�FRQWHQGV�WKDW�KH�DSSURDFKHG�WKH�YLFWLP�EHFDXVH�KH�ZDV
DQJU\�WKDW�VKH�ZDV�GULYLQJ�ZLWK�KHU�YHKLFOH¶V�KHDGOLJKWV�WXUQHG�RII�DQG
KH�ZDV�ZRUULHG�DERXW�WKH�VDIHW\�RI�KLV�RZQ�FKLOG���7KLV�IDFWRU�
$SSHOODQW�FRQWHQGV��LV�D�PLWLJDWLQJ�IDFWRU�
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JLYHQ� VHQWHQFH� VKRXOG� EH� FRQVHFXWLYH� WR�� RU� FRQFXUUHQW
ZLWK��RWKHU�VHQWHQFHV�EHLQJ�LPSRVHG���)RU�WKLV�UHDVRQ��WKLV
&RXUW�KDV�SUHYLRXVO\�KHOG�WKDW�VXFK�D�FKDOOHQJH� µGRHV�QRW
SUHVHQW�D�VXEVWDQWLDO�TXHVWLRQ� UHJDUGLQJ� WKH�GLVFUHWLRQDU\
DVSHFWV�RI�VHQWHQFH�¶

&RPPRQZHDOWK� Y�� 5LFNDEDXJK�� ���� $��G� ����� ���� �3D�6XSHU�

������ �TXRWLQJ� &RPPRQZHDOWK� Y�� +RDJ�� ���� $��G� ������ ����

�3D�6XSHU���������

�������,Q�KLV�ILQDO�LVVXH��$SSHOODQW�FODLPV�WKDW�WKH�ORZHU�FRXUW�IDLOHG�WR

VWDWH� RQ� WKH� UHFRUG� DGHTXDWH� UHDVRQV� IRU� LPSRVLQJ� VHQWHQFHV� LQ� WKH

DJJUDYDWHG� UDQJH�� �7KLV�&RXUW� KDV�KHOG� WKDW� VXFK�D� FKDOOHQJH� WR� WKH

VHQWHQFH�UDLVHV�D�VXEVWDQWLDO�TXHVWLRQ��&RPPRQZHDOWK�Y��&RVV�����

$��G������3D�6XSHU��������� �$V�VXFK��ZH�VKDOO�DGGUHVV� WKH�PHULWV�RI

WKLV�LVVXH�

�� ��� � 'XULQJ� WKH� VHQWHQFLQJ� KHDULQJ�� WKH� ORZHU� FRXUW� VWDWHG� WKDW� LW

FRQVLGHUHG� WKH� SUH�VHQWHQFH� LQYHVWLJDWLRQ� UHSRUW�� ZKLFK� PDGH

UHIHUHQFH� WR� $SSHOODQW¶V� QXPHURXV� SULRU� FULPLQDO� FRQYLFWLRQV�� KLV

HGXFDWLRQDO� DQG� IDPLO\� KLVWRU\�� KLV� ZRUN� H[SHULHQFH�� KLV� YLROHQW

WHPSHU�� KLV� XQUHVSRQVLYHQHVV� WR� UHKDELOLWDWLRQ�� DQG� WKH� GHVWUXFWLYH

HIIHFW�KLV�DFWLRQV�KDG�RQ�WKH�YLFWLP���0RUHRYHU��WKH�ORZHU�FRXUW�VWDWHG

WKDW� LW� FRQVLGHUHG� WKH� 6HQWHQFLQJ� *XLGHOLQHV¶� UHFRPPHQGHG� UDQJHV

DQG� FRQVLGHUHG� WKH� VWDWHPHQWV� PDGH� E\� $SSHOODQW� DQG� KLV� FRXQVHO�

7KH�ORZHU�FRXUW�GLVFXVVHG�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�DVVDXOW�

WKH�IDFW�WKDW�WKH�YLFWLP¶V�VL[�\HDU�ROG�FKLOG�ZLWQHVVHG� WKH�DWWDFN��DQG
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WKH�YLFWLP¶V�VXEVHTXHQW�SK\VLFDO�DLOPHQWV�DQG�PHQWDO�DQ[LHW\���)LQDOO\�

WKH� ORZHU� FRXUW� FKDUDFWHUL]HG� $SSHOODQW¶V� EHKDYLRU� DV� ³UHPDUNDEO\

DEHUUDQW�´� FRQFOXGHG� WKDW� $SSHOODQW� ZDV� ³DQ� DEVROXWH� PHQDFH�´� DQG

YRLFHG� WKH� QHHG� WR� SURWHFW� VRFLHW\� IURP� $SSHOODQW�� 1�7�� ��������� DW

������

����� �%DVHG�RQ� WKH�DIRUHPHQWLRQHG��ZH�FRQFOXGH�WKDW� WKH� WULDO� FRXUW

SURSHUO\� ZHLJKHG� DOO� RI� WKH� UHOHYDQW� IDFWRUV� DQG� SURYLGHG� DGHTXDWH

UHDVRQV� RQ� WKH� UHFRUG� IRU� VHQWHQFLQJ� $SSHOODQW� LQ� WKH� DJJUDYDWHG

UDQJH���$V�VXFK��ZH�ILQG�QR�PHULW�LQ�$SSHOODQW¶V�FODLP�DQG�QR�UHDVRQ�WR

FRQFOXGH�WKDW�WKH�ORZHU�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�

���� -XGJPHQW�RI�6HQWHQFH�$IILUPHG�


