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This is a challenge to the discretionary aspects of sentencing.  Appellant,

Danny Andrews, was found guilty of five counts of robbery,1 two counts of

conspiracy,2 and two counts of possession of an instrument of crime.3  He was

initially sentenced to sixty-five to one hundred thirty years in prison.  After a direct

appeal to the Superior Court of Pennsylvania, we remanded for re-sentencing

based on the sentencing court’s failure, on the record, to indicate an awareness of

                                        
1  18 Pa. C.S.A. § 3701.

2  18 Pa. C.S.A. § 903.
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the applicable guideline ranges, and to provide a statement of reasons supporting

deviation from the guidelines.4  On remand, the sentencing court created a record

that included the recitation of the applicable ranges of sentence and again imposed

a sentence of sixty-five to one hundred thirty years in prison.  This appeal follows.

We affirm.

Mr. Andrews’ issues on appeal are all related to the contention that the

sentence imposed on his conviction was an abuse of discretion because the

sentencing court allegedly exceeded the applicable guideline range and failed to

state its reasons for imposing such a sentence.  Mr. Andrews’ brief correctly

includes a separate statement, as required by the Pennsylvania Rules of Appellate

Procedure, by which he attempts to demonstrate that a substantial question exists

regarding the appropriateness of the sentence imposed.  See 42 Pa. C.S.A. §

9781(b); Pa. R.A.P., Rule 2119 (f), 42 Pa. C.S.A.; Commonwealth v. Tuladziecki,

522 A.2d 17 (Pa. 1987).

                                                                                                                                  
3  18 Pa. C.S.A. § 907(a).

4 For the sake of completing the procedural history, we note that we denied appellant’s motion
for reconsideration of portions of our decision. Commonwealth v. Andrews, 641 A.2d 1218
(Pa.Super. 1993) (unpublished memorandum).  In addition, our Supreme Court denied
appellant’s petition for allowance of appeal.  Finally, the Supreme Court of United States denied
appellant’s subsequent petition for certiorari.
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The determination of whether a particular issue constitutes a substantial

question must be evaluated on a case by case basis.  Commonwealth v. Losch, 535

A.2d 115, 119 n.7 (Pa. Super. 1987).  “However, we will be inclined to allow an

appeal where an appellant advances a colorable argument that the trial judge’s

actions were:  (1) inconsistent with a specific provision of the Sentencing Code; or

(2) contrary to the fundamental norms which underlie the sentencing process.”  Id.

We find that Mr. Andrews' averments advance a colorable argument that the

fundamental norms underlying the sentencing process have been compromised in

his case.  We may therefore consider the merits of his claim.

First, Mr. Andrews claims that the trial court erred in not granting his

request for a new pre-sentence report to be prepared and considered prior to re-

sentencing.  Mr. Andrews accurately notes that sentencing is a matter vested in the

sound discretion of the sentencing court whose judgment will not be disturbed on

appeal absent an abuse of discretion.  Commonwealth v. Campion, 672 A.2d 1328,

1333 (Pa. Super. 1996). Further, as we stated in Losch, supra, on remand: “the

judge at a second sentencing hearing should reassess the penalty to be imposed on

the defendant - especially where defense counsel comes forward with relevant
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evidence which was not previously available.”  535 A.2d at 122.5  However, Mr.

Andrews' favorable adjustment to life in the penitentiary is only one of several

variables upon which the trial judge should focus; there is no right to have this one

factor take precedence over all others.  Losch, 535 A.2d at 123.

In the case presently before us, we note that the sentencing court had

available to it the pre-sentence report issued in 1992 at the time of the original

sentencing.  A new pre-sentence report would have advised the sentencing court of

Mr. Andrews' activities while incarcerated.  However, Mr. Andrews' counsel

provided this information to the sentencing court.  The Commonwealth conceded

that Mr. Andrews had no institutional citation during his incarceration.  The

sentencing court indicated his willingness to accept this as a fact and to be mindful

of the information about Mr. Andrews' behavior while incarcerated.  An updated

pre-sentence report presumably would have provided the same information.  We

see no reason that an updated report would be required under the circumstances.

The sentencing court took the additional information into consideration.  There

was no need to seek an updated pre-sentence report.  Furthermore, as stated above,

the fact that Mr. Andrews adjusted favorably to life in prison is only one of several

                                        
5  The sentencing court incorrectly stated that he was required to take a retrospective view of
sentencing, i.e. sentence on remand as if no time had passed.  However, as discussed more fully
below, the sentencing court did not disregard the information supplied by Mr. Andrews’ counsel.
Instead, he accepted it as true and indicated a willingness to be mindful of the information.
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variables considered by the sentencing court and there is no right to have this one

factor take precedence over all others.  Id.

Mr. Andrews’ second issue is a conglomeration of allegations that the

sentencing court abused its discretion and violated the sentencing code. These

bases include the allegations that the sentencing court: (a) imposed sentences

which were manifestly excessive; (b) unjustifiably and unreasonably deviated

above the aggravated range of the Sentencing Guidelines without a sufficient

identification of individualized aggravating factors, or sufficient explanation of

reasons for the departure; (c) relied upon factors already considered and

incorporated into the Sentencing Guideline ranges; (d) erred in imposing upon Mr.

Andrews the same lengthy sentence as imposed upon his co-defendant, without

distinguishing the disparity in their criminal histories; and (e) gave insufficient

consideration to Mr. Andrews’ potential for rehabilitation, and to the other factors

required to be fully considered and balanced in the sentencing decision.  These

bases are interrelated and where possible, will be considered together.

In selecting an appropriate sentence, a court is required to consider the

protection of the public, the gravity of the offense and the rehabilitative needs of

the defendant.  42 Pa. C.S.A. § 9721 (b).  When imposing a sentence of total

confinement, the court must consider the history, character and condition of the

defendant as well as the nature and circumstances of the crime.  Id. at § 9725.
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Mr. Andrews claims that the sentence imposed is manifestly excessive.  In

determining whether a sentence is manifestly excessive, “the appellate court must

give great weight to the sentencing judge’s discretion, as he or she is in the best

position to measure factors such as the nature of the crime, the defendant’s

character, and the defendant’s display of remorse, defiance, or indifference.”

Commonwealth v. Ellis, 700 A.2d 948, 958 (Pa. Super. 1997), citing

Commonwealth v. Anderson, 552 A.2d 1064 (Pa. Super. 1988). In light of the fact

that the trial court is in the best position to determine an appropriate sentence, we

find that the trial court did not abuse its discretion and impose a manifestly

excessive sentence.

Mr. Andrews next claims that the sentencing court failed to explain

sufficiently it’s deviation from the sentencing guidelines and gave insufficient

consideration to his potential for rehabilitation.  A review of the sentencing hearing

transcript belies these contentions.  The sentencing court specifically noted that it

took into consideration the sentencing guidelines, the previous pre-sentence

evaluations, the psychiatric reports, and prior record reports as well as counsel’s

report that Mr. Andrews had not experienced any problems while incarcerated.

The sentencing court further stated its reasons for sentencing him outside the

sentencing guidelines.  The sentencing judge specifically opined that the Mr.

Andrews was a distinct threat to the community, had not been deterred by his prior
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convictions and commitments, and had a long history of crimes of violence.  We

find that the sentencing court complied with the appropriate requirements and did

not abuse its discretion in sentencing Mr. Andrews in this case.

Mr. Andrews also claims that the sentencing court relied on factors that were

already considered and incorporated into the sentencing guidelines.  Specifically,

he argues that the existence of a prior record has already been factored into the

sentencing guidelines and cannot serve to justify a sentence above the guidelines.

In making this argument, Mr. Andrews again is attempting to single out and attack

just one of many factors considered by the sentencing court.  We do not find that

the sentencing court put undue weight on this one factor or any other.  Instead, it is

apparent from our review of the transcript of the sentencing hearing that the judge,

as noted above, took a number of factors into consideration, not just Mr. Andrews’

prior record.

Further, we note that a defendant’s criminal history is not entirely reflected

in his prior record score.  Commonwealth v. Darden 531 A.2d 1144 (Pa. Super.

1987).  Specifically, in the case presently before us, the pre-sentence report6

indicates that Mr. Andrews is a career offender beginning with being arrested ten

                                        
6   The pre-sentence report was not provided in the certified record.  Although we requested the
original report from the Philadelphia Probation Office, that office has failed to comply with our
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times as a juvenile, resulting in two delinquency adjudications, both for robbery

and related charges.  As an adult, Mr. Andrews has been arrested seventeen times,

resulting in six convictions for robbery, burglary or receiving stolen goods.  In

addition, Mr. Andrews was on parole for only one month at the time of the

robberies at issue in this case, and he pleaded guilty to two other robberies

committed after the offenses at issue in this case.  The prior record score does not

reflect either the juvenile adjudications or the robberies he committed after the

instant crimes.  As stated by the court in Darden:

When relevant sentencing factors have not been incorporated
into the computation of the standard minimum range, it
necessarily follows that such factors may be considered as
factors to justify a sentence in the mitigated minimum range,
the aggravated minimum range, or outside the guideline ranges.

Id. 531 A.2d at 1149.  Thus, we find that the sentencing court was justified in

considering these factors to sentence outside the guideline ranges.

Mr. Andrews next contends that the sentencing court erred in imposing on

him the same sentence as his co-defendant without distinguishing the disparity of

their criminal histories.  While it is true that the co-defendant’s prior record score

was greater, Mr. Andrews can cite no authority that this factor alone requires the

sentencing court to proportionately adjust its sentence as between the co-

                                                                                                                                  

request.  However, both parties have referred to the pre-sentence report and there is no dispute as
to its contents.
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defendants.  As mentioned above, the sentencing court has wide discretion in

imposing sentence. Campion, supra.  The disparity in prior record scores is but

one factor that the sentencing court may consider.  It is not dispositive.

Mr. Andrews’ final issue on appeal is that principles of double jeopardy and

statutory analysis require that his multiple consecutive sentences for conspiracy

and possession of instruments of a crime must be vacated.7  In making this

argument, he reasons that if the three robbery incidents constituted a continuous,

overlapping common scheme, then the inchoate crimes of conspiracy and

possession of instruments of crime constitute a single, continuing offense such that

only one sentence can be imposed.  We disagree.  The three robbery incidents do

not constitute an overlapping common scheme.  They were separate incidents that

were consolidated for trial.  This is why Mr. Andrews was charged with three

counts of criminal conspiracy and three counts of possession of an instrument of

crime.  Mr. Andrews is apparently confusing two separate legal concepts:

consolidation and merger.  Consolidation refers to when different crimes may be

tried at one proceeding.  Specifically, where: “the evidence of each of the offenses

would be admissible in a separate trial for the other and is capable of separation by

                                        

7  While Mr. Andrews did not raise this issue before the trial court, it questions the legality of the
sentence.  The legality of a sentence is a nonwaivable issue and may be raised at any time or sua
sponte by the court.  Commonwealth v. Moran, 675 A.2d 1269 (Pa. Super. 1996).
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the jury so that there is no danger of confusion.”  Pa. R.Crim.P. 1127A (1)(a), 42

Pa. C.S.A.  The doctrine of merger, though, is a rule of statutory construction

designed to determine whether the legislature intended for the punishment of one

offense to encompass that for another offense arising from the same criminal act or

transaction.  Commonwealth v. Anderson, 650 A.2d 20 (Pa. 1994)

In the case presently before this court, the criminal information reveals that

the charges against Mr. Andrews involved three different robberies, of different

individuals, at three different apartment buildings, over a two-day period.  Mr.

Andrews was charged with six counts of robbery.  However, the Commonwealth

charged Mr. Andrews with three counts of criminal conspiracy and three counts of

possession of an instrument of a crime.  Therefore, Mr. Andrews was charged with

one count of conspiracy and one count of possession of an instrument of crime for

each apartment building robbed.  However, the charges were consolidated for the

purpose of trial.  This was proper because the crimes are so similar.  The jury

convicted Mr. Andrews on five counts of robbery, two counts of conspiracy and

two counts of possession of an instrument of crime.  Because robbery, conspiracy

and possession of an instrument of crime do not merge for purposes of sentencing,

the court was entitled to impose separate sentences on each count.

There is nothing about the concept of consolidation that invokes the concept

of merger.  Mr. Andrews does not describe any basis for merger or violation of
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double jeopardy except for the reference to the court permitting consolidation.  He

cites no case law, and we can find none that would support this argument.

Consolidation of the offenses for the purposes of trial did not require merger of the

offenses for the purposes of sentencing.  There was no need to merge the offenses

for the purposes of sentencing.  Furthermore, there was no violation of double

jeopardy because both the convictions for conspiracy and the convictions for

possession of an instrument of crime were for two different offenses.8

Judgment of sentence affirmed.

         Tamilia, J. joins the Opinion and files a Concurring Statement.

         Brosky, J. files a Dissenting Opinion.

                                        
8  We are aware of the recently decided case of Commonwealth v. Woods (No. 3238
Philadelphia 1996) cited by the dissent.  However, these two cases are distinguishable.  In
Woods, the defendant was convicted of two counts of carrying a firearm on a public street (18
Pa. C.S.A. § 6108) because there were two assaults involved.  We reversed recognizing that there
was not a break in possession of the weapon between the two assaults.  In fact, Mr. Woods
remained in his car, fleeing from a hit and run accident and assaulted each victim to facilitate his
flight. The entire incident was one continuing event.  In the instant case, Mr. Andrews was
convicted of two separate counts of robbery, in two separate apartment complexes, albeit on the
same day. In each of these robberies, he employed a handgun to facilitate the crimes.  Therefore,
the Commonwealth sought convictions for possession of an instrument of crime associated with
each of these incidents.  18 Pa. C.S.A. § 907(a). We find it possible for the trial court to conclude
that these two robberies were two separate unrelated events that each began when Mr. Andrews
entered the different apartments and ended when he left.
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VHUYHG� ZLWKRXW� JRLQJ� RXWVLGH� WKH� JXLGHOLQHV�� � 7KH� JXLGHOLQHV� KDYH� EHHQ
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FDUHIXOO\�GHVLJQHG�WR�IXOILOO� WKH�OHJLVODWLYH�LQWHQW�IRU�EDODQFHG�VHQWHQFLQJ�RQ

DQ�LQGLYLGXDO�EDVLV�DQG�JHRJUDSKLFDOO\�ZKLOH�JLYLQJ�DSSURSULDWH�ZHLJKW�WR�WKH

QDWXUH�RI�WKH�FULPH���7KH�YDVW�PDMRULW\�RI�VHQWHQFHV�DUH�LQ�FRPSOLDQFH�ZLWK

WKH� JXLGHOLQHV�� ZKLFK� DOORZ� FRQVLGHUDEOH� MXGLFLDO� GLVFUHWLRQ�� � 6KRXOG� DQ

H[FHVVLYH�QXPEHU�RI�VHQWHQFHV�H[FHHG�WKH�JXLGHOLQHV�WR�WKH�GHJUHH�WKHUH�LV

QR�OLNHOLKRRG�RI�UHOHDVH�EHIRUH�GHDWK��SULVRQV��ZKLFK�DUH�EHFRPLQJ�D�OLPLWHG

UHVRXUFH�� ZLOO� VHUYH� DV� UHSRVLWRULHV� IRU� LQILUP� DQG� LQFDSDFLWDWHG� HOGHUO\

SDWLHQWV� LQ� WKHLU� GHFOLQLQJ� \HDUV�� � $OUHDG\�� WKH� FRVW� RI� LQFDUFHUDWLRQ� LQ

&DOLIRUQLD� H[FHHGV� WKH� FRVW� RI� HGXFDWLRQ�� � 7KH� JUD\LQJ� RI� RXU� SULVRQ

SRSXODWLRQ�XOWLPDWHO\�ZLOO�UHVXOW�LQ�WKH�OHQJWK�RI�VHQWHQFHV�EHLQJ�GHWHUPLQHG

E\�SULVRQ�RIILFLDOV�UDWKHU�WKDQ�WKH�FRXUWV�ZKHQ�WKH�FRVW�EHFRPHV�XQEHDUDEOH�

&DUHIXO� DSSOLFDWLRQ� RI� DQG� DGKHUHQFH� WR� WKH� JXLGHOLQHV� FDQ� PLWLJDWH� WKLV

IRUHVHHDEOH�FRQFHUQ�

,� DP� DOVR� FRJQL]DQW� RI� WKH� WKRXJKWIXO� GLVVHQW� E\� RXU� HVWHHPHG

FROOHDJXH�� -XGJH� -RKQ� *�� %URVN\�� LQ� ZKLFK� KH� FLWHV� WZR� FDVHV�� ZKLFK� ,

DXWKRUHG��WR�VXSSRUW�KLV�SRVLWLRQ���&RPPRQZHDOWK�Y��6LPSVRQ������$��G

���� �3D�� 6XSHU�� ������� &RPPRQZHDOWK� Y�� 3DUULVK�� ���� $��G� ���� �3D�

6XSHU���������8QIRUWXQDWHO\�� LQ� WKH� LQWHUYHQLQJ�\HDUV� VLQFH� WKRVH�2SLQLRQV

ZHUH�SXEOLVKHG��RXU�6XSUHPH�&RXUW�KDV�KDUGHQHG�LWV�SRVLWLRQ�RQ�VHQWHQFLQJ

DQG�VRFLRORJLFDO�RU�SKLORVRSKLF�DUJXPHQWV�DUH�QRW�VXIILFLHQW�WR�RYHUUXOH�D�WULDO

MXGJH�ZKR�KDV�JRQH�RXWVLGH�WKH�JXLGHOLQHV�LQ�DQ�RWKHUZLVH�OHJDO�VHQWHQFH�LI

KH�JLYHV�DGHTXDWH�UHDVRQV�IRU�GRLQJ�VR�



J. S04020/98

-14-

&20021:($/7+�2)�3(116</9$1,$� � ,1�7+(�683(5,25�&2857�2)

$SSHOOHH � 3(116</9$1,$

�

Y� �

�

'$11<�$1'5(:6� �

$SSHOODQW � 1R�������3KLODGHOSKLD������

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�LQ�WKH

&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�

&ULPLQDO�'LYLVLRQ��1R�����������������

%()25(���7$0,/,$��25,(�0(/9,1�DQG�%526.<��--�

',66(17,1*�23,1,21�%<�%526.<��-�

$SSHOODQW� ZDV� FRQYLFWHG� RI� ILYH� FRXQWV� RI� UREEHU\�� WZR� FRXQWV� RI

FRQVSLUDF\�DQG�WZR�FRXQWV�RI�SRVVHVVLRQ�RI�DQ�LQVWUXPHQW�RI�FULPH�UHODWLQJ

WR� WZR� DUPHG� UREEHULHV� RFFXUULQJ� DW� WZR� DSDUWPHQW� EXLOGLQJ� FRPSOH[HV� LQ



J. S04020/98

-15-

3KLODGHOSKLD� LQ� D� VLQJOH� DIWHUQRRQ�� � 7KH� VHQWHQFLQJ� FRXUW�� SHUKDSV

XQGHUVWDQGDEO\� RXWUDJHG�� H[DVSHUDWHG� DQG� IUXVWUDWHG� E\� DSSHOODQW
V

FRQWLQXLQJ� LQYROYHPHQW� LQ� FULPLQDO� FRQGXFW� GHVSLWH� QXPHURXV� SUHYLRXV

HQFRXQWHUV� ZLWK� WKH� FULPLQDO� MXVWLFH� V\VWHP�� LQFOXGLQJ� SHULRGV� RI

LQFDUFHUDWLRQ�� WKUHZ� WKH� SURYHUELDO� �ERRN�� DW� DSSHOODQW� DQG� LPSRVHG� WKH

PD[LPXP�VHQWHQFHV�DOORZHG�E\�ODZ�RQ�DOO�FKDUJHV�DQG�RUGHUHG�WKHP�WR�EH

VHUYHG� FRQVHFXWLYHO\�� � $OO� WROG�� DSSHOODQW� ZDV� VHQWHQFHG� WR� VHUYH� D� WRWDO

SHULRG�RI����WR�����\HDUV�RI�LPSULVRQPHQW���,�XQGHUVWDQG�WKDW�DSSHOODQW�KDV

HQJDJHG� LQ� UHSUHKHQVLEOH� EHKDYLRU� DQG� GRHV� QRW� LQVSLUH� D� ORW� RI� KRSH� IRU

VXFFHVVIXO�UHKDELOLWDWLRQ��SDUWLFXODUO\�LQ�WKH�VKRUW�UXQ���1HYHUWKHOHVV��DW�VRPH

SRLQW� LW� EHFRPHV� QHFHVVDU\� WR� WDNH� D� VWHS� EDFNZDUGV�� REVHUYH� WKH� ODUJHU

SLFWXUH� LQ� DV� GHWDFKHG�D�PDQQHU� DV� SRVVLEOH� DQG� VD\� �HQRXJK� LV� HQRXJK��

7KH�LPSRVLWLRQ�RI�D����WR�����\HDU�VHQWHQFH�IRU�DSSHOODQW
V�SDUWLFLSDWLRQ�LQ

WZR�KROGXSV�LV�LQ�HIIHFW�D��OLIH�VHQWHQFH����$�OLIH�VHQWHQFH�LQ�3HQQV\OYDQLD�LV

LPSRVHG�IRU�ILUVW�GHJUHH�PXUGHU�DQG��DV�VXFK��WKH�VHQWHQFLQJ�FRXUW
V�DFWLRQ

FRXOG� EH� WKRXJKW� RI� DV� HTXDWLQJ� DSSHOODQW
V� FRQGXFW� ZLWK� FROG�EORRGHG

PXUGHU�

,� ILQG�WKH�SUHVHQW�FDVH� WRR�VLPLODU� WR�RXU�GHFLVLRQ� UHQGHUHG����\HDUV

DJR� LQ�&RPPRQZHDOWK� Y�� 6LPSVRQ�� ���� 3D�� 6XSHU�� ����� ���� $��G� ���

��������WR�LJQRUH���,Q�WKH�UHVSHFW�,�FRQVLGHU�PRVW�UHOHYDQW�WKH�WZR�FDVHV�DUH

TXLWH�VLPLODU��H[FHSW�WKDW�WKH�VHQWHQFH�LPSRVHG�KHUH�LV�HVVHQWLDOO\�WZLFH�DV

KDUVK� DV� WKH� RQH� LPSRVHG� LQ� 6LPSVRQ�� � ,Q� 6LPSVRQ� ZH� GHDOW� ZLWK� WKH
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LPSRVLWLRQ� RI� D� WRWDO� RI� ��� WR� ��� \HDUV� LPSULVRQPHQW� IRU� VL[� FRXQWV� RI

UREEHU\�� IRXU� FRXQWV� RI� FRQVSLUDF\� DQG� VL[� FRXQWV� RI� SRVVHVVLQJ� DQ

LQVWUXPHQW�RI�FULPH�ZKLFK�DURVH�IURP�VL[�UREEHULHV�RI�WZR�DSSOLDQFH�VWRUHV

LQ� D� ILYH� PRQWK� SHULRG�� � ,Q� YDFDWLQJ� WKH� VHQWHQFH� ZH� VWDWHG� WKDW� ZKLOH

FRQVLGHULQJ� WKH� JUDYLW\� RI� WKH� RIIHQVH� DQG� WKH� QHHG� IRU� VRFLHW\� WR� EH

SURWHFWHG� LW� ZDV� DOVR� LQFXPEHQW� XSRQ� WKH� VHQWHQFLQJ� FRXUW� WR� �ZHLJK� WKH

HIIHFW�RI�D�FXPXODWLYH�PLQLPXP�VHQWHQFH�RI�WKLUW\�\HDUV��ZKLFK�ZRXOG�WDNH�D

UHODWLYHO\�\RXQJ�PDQ�WKURXJK�WKH�SULPH�RI�KLV�OLIH�IRU�D�WHUP�WZLFH�DV�ORQJ�DV

WKH�DYHUDJH�OLIH�VHQWHQFH�«��:H�IXUWKHU�QRWHG�WKDW�FULPLQDO�FRQGXFW�WHQGV�WR

GLPLQLVK� LQ� RIIHQGHUV� DV� WKH\� DJH� DQG� WKDW� WKH� LPSRVLWLRQ� RI� D� WKLUW\� \HDU

VHQWHQFH� �HIIHFWLYHO\� UHPRYHV� DSSHOODQW� IURP� VRFLHW\� IRU� KLV� SRWHQWLDO

ZRUNLQJ� OLIH�� SUHFOXGLQJ� WKH� SRVVLELOLW\� RI� KLV� HYHU� EHFRPLQJ� D� FRQWULEXWLQJ

PHPEHU�RI�VRFLHW\����,I�WKH�DERYH�LV�WUXH�RI�D�WKLUW\�\HDU�VHQWHQFH�WKHQ�LW�LV

GRXEO\�WUXH�RI�D�VL[W\�ILYH�\HDU�VHQWHQFH�

,W� FRXOG� EH� DUJXHG� WKDW� DSSHOODQW� KDV� D� VLJQLILFDQWO\� ZRUVH� FULPLQDO

KLVWRU\� WKDQ� GLG� 6LPSVRQ� SULRU� WR� KLV� FULPH� VSUHH�� ZKLFK� LV� WUXH�

1HYHUWKHOHVV��ZKHQ�GHDOLQJ�ZLWK�WKH�LPSRVLWLRQ�RI�D�VL[W\�ILYH�\HDU�PLQLPXP

VHQWHQFH�WKH�VKHHU�OHQJWK�RI�WKH�VHQWHQFH�RYHUZKHOPV�VXFK�GLIIHUHQFHV���$

GHIHQGDQW
V�FULPLQDO�KLVWRU\�PD\�EH�KLJKO\�UHOHYDQW�ZKHQ�GHFLGLQJ�ZKHWKHU

WR� LPSRVH� D� WHQ�\HDU� VHQWHQFH� RU� D� ILIWHHQ�\HDU� VHQWHQFH�� � %XW� ZKHQ

FRQVLGHULQJ� ORFNLQJ� VRPHRQH� XS� IRU� OLIH�� IRU� DOO� SUDFWLFDO� SXUSRVHV�� WKDW

FULPLQDO�KLVWRU\�LV�OHVV�VLJQLILFDQW�WKDQ�WKH�RYHUULGLQJ�TXHVWLRQ�RI�ZKHWKHU�D
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GH�IDFWR� OLIH�VHQWHQFH�VKRXOG�EH�LPSRVHG�IRU�SDUWLFLSDWLRQ�LQ�WZR�UREEHULHV�

&RQYHUVHO\�� LW� FRXOG� EH� DUJXHG� LQ� DSSHOODQW
V� EHKDOI� WKDW� 6LPSVRQ

SDUWLFLSDWHG�LQ�VL[�VHSDUDWH�UREEHU\�HSLVRGHV�ZKHUHDV�KHUH�WKH�DSSHOODQW�ZDV

FRQYLFWHG� RI� SDUWLFLSDWLRQ� LQ� WZR�� � 7KH� IDFW� WKDW� WKHUH� ZHUH� ILYH� YLFWLPV�

WKHUHE\� DOORZLQJ� WKH� FKDUJLQJ� RI� ILYH� UREEHULHV�� GRHV� QRW� FKDQJH� WKH

HVVHQWLDO� QDWXUH� RI� WKH� FULPLQDO� FRQGXFW� DSSHOODQW� HQJDJHG� LQ�� � ,W� PHUHO\

SURYLGHG� D� YHKLFOH� ZKHUHE\� WKH� &RPPRQZHDOWK� DQG� WKH� VHQWHQFLQJ� FRXUW

FRXOG� HIIHFWLYHO\� SXW� DSSHOODQW� DZD\� IRU� OLIH�� � 3UHVXPDEO\�� LI� DSSHOODQW� KDG

KHOG� XS� D� WUDQVLW� EXV� ZLWK� IRUW\� SDVVHQJHUV� KH� ZRXOG� KDYH� UHFHLYHG� ���

\HDUV�LQ�SULVRQ�� �,QGHHG��WKH�VHQWHQFH� LPSRVHG�KHUH�VPDFNV�RI�D� MXGLFLDOO\

LPSRVHG� �WKUHH� VWULNHV�� WKHQ� OLIH� W\SH� RI� VHQWHQFH� HYHQ� WKRXJK� RXU

OHJLVODWXUH�KDV�QRW�VHHQ�ILW�WR�DGRSW�VXFK�D�PHDVXUH�

$OWKRXJK�DSSDUHQWO\�RXW�RI�YRJXH�WKHUH�ZDV�D� WLPH��VKRUWO\�DIWHU�WKH

LPSRVLWLRQ� RI� WKH� VHQWHQFLQJ� JXLGHOLQHV��ZKHUH� WKLV� FRXUW� WRRN� WR� KHDUW� LWV

REOLJDWLRQ�WR�UHYLHZ�VHQWHQFHV�UDWKHU�WKDQ�WR�EOLQGO\�GHIHU�WR�WKH�VHQWHQFLQJ

FRXUW��DQG�ZDV�ZLOOLQJ�WR�YDFDWH�D�VHQWHQFH�IRU�QR�RWKHU�UHDVRQ�WKDQ�EHFDXVH

WKH�VHQWHQFH�ZDV�GHHPHG�PDQLIHVWO\�H[FHVVLYH�E\� WKH�SDQHO� UHYLHZLQJ� WKH

VHQWHQFH���6LPSVRQ�ZDV�VXFK�D�FDVH�DV�ZDV�&RPPRQZHDOWK�Y��3DUULVK�

����$��G������3D�6XSHU���������DQG�&RPPRQZHDOWK�Y��6PDUW������$��G

�����3D�6XSHU��������� �6LQFH� WKHVH�FDVHV� UHPDLQ�JRRG� ODZ� ,�ZRXOG�YDFDWH

WKH�VHQWHQFH�LPSRVHG�DQG�UHPDQG�IRU�UHVHQWHQFLQJ�XSRQ�WKHLU�DXWKRULW\�
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,� ZRXOG� QRWH� P\� DJUHHPHQW� ZLWK� WKH� JHQHUDO� H[SUHVVLRQ� RI� P\

FRQFXUULQJ�FROOHDJXH��-XGJH�7DPLOLD�DV�VHW�IRUWK�LQ�KLV�&RQFXUULQJ�6WDWHPHQW�

1HYHUWKHOHVV�� ,� GR� QRW� EHOLHYH� WKDW� WKH� DUJXPHQWV� ,� DGYDQFH� DUH� PHUHO\

VRFLRORJLFDO� RU� SKLORVRSKLFDO�� �7KH�6XSHULRU�&RXUW� H[LVWV� IRU� WKH� SXUSRVH� RI

UHYLHZLQJ�DFWLRQV�RI�WKH�WULDO�FRXUW��MXVW�DV�WKH�6XSUHPH�&RXUW��LQ�ODUJH�SDUW�

H[LVWV� IRU� WKH�SXUSRVH�RI� UHYLHZLQJ�DFWLRQV� RI� WKLV� FRXUW�� � 7KHUH� DUH�PDQ\

WLPHV�ZKHQ� WKLV� FRXUW� WDNHV� DFWLRQ�PHUHO\� EHFDXVH� WKH� DVVXPHG� FROOHFWLYH

ZLVGRP�RI�D�SDQHO�RI�WKUHH�MXGJHV�LV�GHHPHG�WR�EH�JUHDWHU�WKDQ�WKH�ZLVGRP

RI� D� VLQJOH� MXGJH�� � 7KHUH� LV� QRWKLQJ� LQKHUHQWO\� ZURQJ� ZLWK� WKLV� DVSHFW� RI

DSSHOODWH�UHYLHZ���&RQFHSWV�RI�UHDVRQDEOHQHVV�SHUPHDWH�GHFLVLRQV�UHODWLQJ�WR

FKLOG� FXVWRG\� PDWWHUV�� FRQWUDFW� LQWHUSUHWDWLRQV� DQG� VHDUFK� DQG� VHL]XUH

LVVXHV��WR�QDPH�D�IHZ���:KHQ�UHYLHZLQJ�WKHVH�FDVHV�ZH�ZLOO�URXWLQHO\�YDFDWH

RU�UHYHUVH�WKH�MXGJPHQW�RI�WKH�ORZHU�FRXUW�EDVHG�XSRQ�QRWKLQJ�PRUH� WKDQ

WKDW� RXU� FROOHFWLYH� VHQVH� RI� UHDVRQDEOHQHVV� GLIIHUV� IURP� WKDW� RI� WKH� ORZHU

FRXUW���,�VHH�QR�UHDVRQ�WKDW�WKH�VDPH�DSSURDFK�VKRXOG�EH�DEGLFDWHG�ZKHQ�LW

FRPHV�WR�VHQWHQFLQJ�PDWWHUV�

8QGHU�WKH�FXUUHQW�VHQWHQFLQJ�VFKHPH�MXGJHV�DUH�VXSSRVHG�WR�QRW�RQO\

UHIHU� WR� WKH� VHQWHQFLQJ� JXLGHOLQHV� EXW� WR� DGKHUH� WR� WKHP�� � 7KLV� GRHV� QRW

PHDQ� WKDW� VHQWHQFHV� FDQQRW� EH� LPSRVHG� LQ� WKH� DJJUDYDWHG� UDQJHV� RI� WKH

JXLGHOLQHV� RU� HYHQ� RXWVLGH� WKH� JXLGHOLQHV� ZKHUH� FLUFXPVWDQFHV� ZDUUDQW�

+RZHYHU�� WKHUH� DUH� VXSSRVHG� WR� EH� YDOLG� UHDVRQV� IRU� VHQWHQFLQJ� LQ� WKH

DJJUDYDWHG� RU� PLWLJDWHG� UDQJHV� RU� IRU� JRLQJ� RXWVLGH� WKH� JXLGHOLQHV



J. S04020/98

-19-

DOWRJHWKHU���,I�WKLV�FRXUW�LV�QRW�HPSRZHUHG�WR�UHYLHZ�WKH�VHQWHQFLQJ�FRXUW
V

UHDVRQV�DQG�GLVUHJDUG�WKHP�LI�FRQVLGHUHG�LQYDOLG�RU�LQVXIILFLHQW�WKHQ��IURP�D

SUDFWLFDO�VWDQGSRLQW��WKHUH�LV�QR�DSSHOODWH�UHYLHZ�DQG�WKH�JXLGHOLQHV�EHFRPH

HVVHQWLDOO\�D�YROXQWDU\�H[HUFLVH�

,Q�&RPPRQZHDOWK�Y��6PDUW������$��G������3D�6XSHU���������ZKLOH

ZULWLQJ�IRU�D�PDMRULW\�RI�D�SDQHO�RI� WKLV� FRXUW�� ,� LQGLFDWHG� WKDW� �>D@SSHOODWH

UHYLHZ� RI� VHQWHQFLQJ�PDWWHUV� ZRXOG� EHFRPH� D�PRFNHU\� DQG� D� VKDP� LI� DOO

VHQWHQFHV�ZHUH�URXWLQHO\�DIILUPHG�XQGHU� WKH�JXLVH�RI�GLVFUHWLRQ�RI�WKH� WULDO

FRXUW����,G�������$��G�DW�������1RZ��PRUH�WKDQ�HLJKW�\HDUV�ODWHU��,�GDUH�VD\

WKDW�WKLV�LV�SUHFLVHO\�WKH�VWDWH�RI�DSSHOODWH� UHYLHZ�RI� VHQWHQFLQJ�PDWWHUV� LQ

WKLV�&RPPRQZHDOWK���-XGJH�7DPLOLD�VWDWHV�WKDW�D�YDVW�PDMRULW\�RI�VHQWHQFHV

DUH�LQ�FRPSOLDQFH�ZLWK�WKH�JXLGHOLQHV���$OWKRXJK�,�ZRXOG�OLNH�WR�EHOLHYH�WKLV

WR�EH�WKH�FDVH��,�DP�QRW�VR�VXUH���%XW�,�DP�VXUH�WKDW�QXPHURXV�VHQWHQFHV

DUH� URXWLQHO\� DIILUPHG�E\� WKLV� FRXUW� WKDW� DUH� RXWVLGH� WKH�JXLGHOLQHV�� RU� DUH

PD[LPXP�VHQWHQFHV��GHVSLWH�WKH�IDFW�WKDW�WKH�FLUFXPVWDQFHV�RI�WKH�FDVH�DUH

QRW�RXW�RI�WKH�UHDOP�RI�WKH�RUGLQDU\�IRU�WKH�W\SH�RI�FULPH�FRPPLWWHG�

,�IXUWKHU�DJUHH�ZLWK�-XGJH�7DPLOLD�WKDW�WKH�JXLGHOLQHV�DUH�GHVLJQHG�WR

JLYH� �DSSURSULDWH� ZHLJKW� WR� WKH� QDWXUH� RI� WKH� FULPH��� � $V� ,� REVHUYHG� LQ

&RPPRQZHDOWK� Y�� *DXVH�� ���� $��G� ����� �3D�� 6XSHU�� ������� WKH

JXLGHOLQHV� WDNH� LQWR� DFFRXQW� WKH� LQKHUHQW� HJUHJLRXVQHVV� RI� WKH� FULPH� LQ

TXHVWLRQ� E\� FDOOLQJ� IRU� �LQFUHDVLQJO\� JUHDWHU� VHQWHQFHV� IRU� LQFUHDVLQJO\

HJUHJLRXV� FRQGXFW��� �,G��� ����$��G�DW� ������ � (DFK� RIIHQVH� LV� DVVLJQHG� DQ
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RIIHQVH�JUDYLW\� VFRUH�ZKLFK�� JHQHUDOO\� VSHDNLQJ�� VHWV� IRUWK� WKH� DSSURSULDWH

SHULRG�RI�LQFDUFHUDWLRQ�IRU�WKDW�SDUWLFXODU�RIIHQVH���:H�PXVW�DVVXPH�WKDW�WKH

VHQWHQFLQJ�FRPPLVVLRQ�XQGHUVWRRG�ZKDW�D�UREEHU\�ZDV�ZKHQ�LW�DVVLJQHG�DQ

RIIHQVH�JUDYLW\�VFRUH�IRU�UREEHU\��RU�ZKDW�D� UDSH�ZDV�ZKHQ� LW�DVVLJQHG�DQ

RIIHQVH�JUDYLW\�VFRUH�IRU�WKDW�SDUWLFXODU�RIIHQVH�

$V� ,� IXUWKHU� QRWHG� LQ�*DXVH�� ZKHQ� WKH� FRXUW� VHQWHQFHV� RXWVLGH� WKH

JXLGHOLQHV� IRU� FRQGXFW� ZKLFK� LV� QRW� XQXVXDO� IRU� WKH� FULPH� FRPPLWWHG�� LQ

UHDOLW\� LW� UHIOHFWV� WKH� VHQWHQFLQJ� FRXUW
V� UHMHFWLRQ� RI� WKH� OHJLVODWXUH
V� DQG

VHQWHQFLQJ� FRPPLVVLRQ
V� VHQVH� RI� DSSURSULDWH� SXQLVKPHQW� DQG� WKH

VXEVWLWXWLRQ�RI�LWV�RZQ���$OWKRXJK�ZKHQ�WKLV�SUDFWLFH�RFFXUV�WKHUH�DUH�OLNHO\

WR� EH� LQGLYLGXDOV� LQ� IXOO� DJUHHPHQW� ZLWK� WKH� VHQWHQFH� KDQGHG� GRZQ�

QHYHUWKHOHVV�� WKLV� LV� FRQWUDU\� WR� WKH� SXUSRVH� EHKLQG� LPSRVLWLRQ� RI� WKH

JXLGHOLQHV�LQ�WKH�ILUVW�SODFH���$V�ZH�QRWHG�LQ�&RPPRQZHDOWK�Y��&KHVVRQ�

���� $��G� ���� �3D�6XSHU�� ������� WKH� JXLGHOLQHV� ZHUH� IRUPXODWHG� ZLWK� WKH

SXUSRVH� RI� VWDQGDUGL]LQJ� VHQWHQFHV� DQG� GLPLQLVKLQJ� WKH� GLVSDULW\� LQ

VHQWHQFLQJ�WKDW�RIWHQ�GHYHORSHG�IURP�FRXQW\�WR�FRXQW\�DQG�HYHQ�FRXUWURRP

WR�FRXUWURRP���/HVW�WKH�LPSDFW�RI�WKLV�JRDO�HVFDSHV�DQ\RQH��LPSOHPHQWDWLRQ

RI� WKLV�SROLF\�QHFHVVDULO\� UHTXLUHV� WKH� UHLQLQJ� LQ�RI� VHQWHQFLQJ�GLVFUHWLRQ�� D

PDWWHU� WKDW� ZDV� UHFRJQL]HG� E\� ERWK� WKH� OHJLVODWXUH� LQ� SDVVDJH� RI� WKH

JXLGHOLQHV�DQG�WKLV�FRXUW�EDFN�LQ��������6HH��&KHVVRQ��IRU�GLVFXVVLRQ�

)RU�WKH�DERYH�UHDVRQV�� ,�EHOLHYH� WKDW�QRW�RQO\�DUH�ZH�HPSRZHUHG� WR

UHMHFW� VHQWHQFHV� IRU� PDQLIHVW� �H[FHVVLYHQHVV��� ,� DOVR� EHOLHYH� ZH� DUH� GXW\
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ERXQG�WR�GR�VR�DV�ORQJ�DV�WKH�JXLGHOLQHV�UHPDLQ�LQ�HIIHFW���,I�WKH�OHJLVODWXUH

VHHV�ILW�WR�UHSHDO�WKH�VHQWHQFLQJ�JXLGHOLQHV�DQG�UHVWRUH�PD[LPXP�GLVFUHWLRQ

WR� WKH� VHQWHQFLQJ� FRXUWV� WKHQ� WKLV� FRXUW
V� FXUUHQW� UHYLHZLQJ�SUDFWLFHV� DV� LW

UHODWHV�WR�VHQWHQFHV�ZLOO�EH�MXVWLILHG���+RZHYHU��XQWLO�VXFK�WLPH�,�EHOLHYH�ZH

DUH�DEGLFDWLQJ�RXU�UHVSRQVLELOLW\�DV�DQ�DSSHOODWH�FRXUW�E\�URXWLQHO\�DIILUPLQJ

VHQWHQFHV� OLNH� WKDW� SUHVHQWHG� KHUH� XQGHU� WKH� JXLVH� RI� GHIHUHQFH� WR

VHQWHQFLQJ�GLVFUHWLRQ�

/DVWO\��,�DOVR�EHOLHYH�LW�ZDV�HUURU�WR�VHQWHQFH�DSSHOODQW�IRU�WZR�FRXQWV

RI� FRQVSLUDF\� DQG� WZR� FRXQWV� RI� SRVVHVVLQJ� DQ� LQVWUXPHQW� RI� FULPH�

$OWKRXJK�LGHDOO\�D�FKDOOHQJH�WR�WKH�LPSRVLWLRQ�RI�PXOWLSOH�VHQWHQFHV�IRU�ZKDW

LV� HVVHQWLDOO\� RQH� FULPH� VKRXOG� EH� PDGH� WKURXJK� D� VXIILFLHQF\� RI� WKH

HYLGHQFH�FKDOOHQJH��WKHUH�LV�SUHFHGHQW�IRU�YDFDWLQJ�VHQWHQFHV�YLD�D�FKDOOHQJH

WR�WKH�VHQWHQFH���,W�LV�ZHOO�HVWDEOLVKHG�WKDW�FRQVSLUDF\�LV�DQ�LQFKRDWH�FULPH

DQG�WKH�QXPEHU�RI�FRQVSLUDFLHV�GHSHQGV�XSRQ�WKH�QXPEHU�RI�FRQVSLUDWRULDO

DJUHHPHQWV� UHDFKHG� QRW� WKH� QXPEHU� RI� FULPHV� FRPPLWWHG� ZLWKLQ� D

FRQVSLUDWRULDO� DUUDQJHPHQW�� � ,Q� WKH� SUHVHQW� FDVH� WKHUH� LV� QRWKLQJ� WKDW

VXJJHVWV� WKDW� WKH� FRPPLVVLRQ� RI� WKH� FULPHV� UHVXOWHG� IURP� VHSDUDWH

FRQVSLUDWRULDO�DJUHHPHQWV���,QGHHG��JLYHQ�WKH�VKRUW�WLPH�EHWZHHQ�UREEHULHV

LW�VWUDLQV�ORJLF�WR�VXJJHVW�WKDW�ERWK�UREEHULHV�ZHUH�QRW�WKH�UHVXOW�RI�D�VLQJOH

FULPLQDO�FRQVSLUDF\���,Q�&RPPRQZHDOWK�Y��3HUH]������$��G�����3D�6XSHU�

�������ZH�YDFDWHG�D�VHQWHQFH�IRU�FRQVSLUDF\�XSRQ�DSSHDO�HYHQ�WKRXJK�WKH

DSSHOODQW� KDG� SOHG� JXLOW\� WR� WZR� FRQVSLUDFLHV�� � :H� QRWHG� WKDW� WKHUH� ZDV
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QRWKLQJ� LQ� WKH� UHFRUG�� QRU� DQ\WKLQJ� RIIHUHG� E\� WKH� &RPPRQZHDOWK�� WR

VXJJHVW�WKDW�WKHUH�ZHUH�WZR�VHSDUDWH�FRQVSLUDFLHV���7KH�VDPH�ORJLF�DSSOLHV

KHUH���1RWKLQJ�SURIIHUHG�E\�WKH�&RPPRQZHDOWK��LQ�LWV�EULHI��RU�LQ�LWV�SHWLWLRQ

IRU� FRQVROLGDWLRQ�� VXSSRUWV� D� FRQFOXVLRQ� WKDW� WKHUH� ZDV� PRUH� WKDQ� RQH

FULPLQDO�FRQVSLUDF\���&RQVHTXHQWO\��,�ZRXOG�EH�LQFOLQHG�WR�UHYHUVH�RQH�RI�WKH

VHQWHQFHV�IRU�FULPLQDO�FRQVSLUDF\�

7KH�DERYH�UDWLRQDOH�LV�HYHQ�VWURQJHU�LQ�WKH�FRQWH[W�RI� WKH�SRVVHVVLRQ

RI� DQ� LQVWUXPHQW� RI� FULPH� FRQWH[W�� � 7KH� RIIHQVH� FKDUJHG� UHODWHV� WR� WKH

SRVVHVVLRQ� RI� DQ� LQVWUXPHQW� RI� FULPH� ZLWK� WKH� LQWHQW� WR� HPSOR\� LW

FULPLQDOO\�� � 6LQFH� DSSHOODQW� GLG� LQ� IDFW� HPSOR\� D� KDQGJXQ� FULPLQDOO\�� WKDW

DVSHFW�RI�WKH�RIIHQVH�LV�HVWDEOLVKHG���+RZHYHU��WKH�&RPPRQZHDOWK
V�SUDFWLFH

RI� W\LQJ� WKLV� RIIHQVH� WR� WKH� QXPEHU� RI� UREEHULHV� LV� QRW� VXSSRUWHG� E\� WKH

ODQJXDJH�RI�WKH�VWDWXWH���:KDW�WKH�RIIHQVH�SURKLELWV�LV�WKH�SRVVHVVLRQ�RI�WKH

ZHDSRQ� ZLWK� FULPLQDO� LQWHQW�� � 3RVVHVVLRQ� LV� D� FRQWLQXLQJ� VWDWXV�� � 7KHUH� LV

QRWKLQJ� WR� LQGLFDWH� WKDW� DSSHOODQW
V� SRVVHVVLRQ� RI� WKH� KDQGJXQ� ZDV

LQWHUUXSWHG�DW�DQ\�WLPH�GXULQJ�WKH�FRPPLVVLRQ�RI� WKH�RIIHQVHV� LQ�TXHVWLRQ�

$V� VXFK�� DOWKRXJK� DSSHOODQW� PD\� KDYH� HPSOR\HG� WKH� KDQGJXQ� LQ� WZR

VHSDUDWH�UREEHULHV�WKHUH� LV�QRWKLQJ� WR�VXJJHVW� WKDW�KH�GLG�QRW�SRVVHVV� WKH

JXQ� FRQWLQXRXVO\� WKURXJKRXW� WKH� UHOHYDQW� WLPH� IUDPH�� � &RQVHTXHQWO\�� KH

FRPPLWWHG�EXW�RQH�RIIHQVH�RI�ZHDSRQ�SRVVHVVLRQ�

,�ZRXOG�QRWH� WKDW�XQGHU� D� VLPLODU� VFHQDULR� WKLV� YHU\�SDQHO� YDFDWHG�D

VHFRQG�VHQWHQFH�IRU�D�SRVVHVVLRQ�RI�D�ZHDSRQ�RIIHQVH� LQ�&RPPRQZHDOWK
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Y�� :RRGV�� ���� $��G� ���� �3D�6XSHU�� ������� � 7KH� PDMRULW\� DWWHPSWV� WR

GLVWLQJXLVK�:RRGV�IURP�WKH�SUHVHQW�FDVH�EXW�WKH�SRLQW�ZH�PDGH�LQ�:RRGV

KDV�QRW�EHHQ� UHIXWHG�� � ,Q�:RRGV�ZH�VWUHVVHG� WKDW�SRVVHVVLRQ�RI�ZHDSRQV

RIIHQVHV�ZHUH�QRW�WLHG�WR�WKH�FRPPLVVLRQ�RI�DQ�RIIHQVH�ZLWK�WKH�ZHDSRQ�DQG�

LQ� IDFW�� D� YLRODWLRQ� ZRXOG� RFFXU� HYHQ� LI� QR� FULPH� ZHUH� DFWXDOO\� FRPPLWWHG

ZLWK� WKH� ZHDSRQ�� � 7KH� FRQWUROOLQJ� IDFWRU�� DV� VWDWHG� LQ�:RRGV�� ZDV� WKH

SRVVHVVLRQ�RI�WKH�ZHDSRQ���:H�FRQFOXGHG�LQ�:RRGV�WKDW�VLQFH�WKHUH�ZDV�QR

HYLGHQFH� WKDW� WKH� SRVVHVVLRQ� RI� WKH� ZHDSRQ� ZDV� LQWHUUXSWHG� :RRGV� KDG

FRPPLWWHG� RQO\� RQH� SRVVHVVLRQ� RIIHQVH�� HYHQ� WKRXJK� WKHUH� ZHUH� WZR

VHSDUDWH� DVVDXOWV�� � 7KH� PDMRULW\� KDV� QRW� SUHVHQWHG� D� PHDQLQJIXO

GLVWLQJXLVKLQJ�IDFWRU�IURP�:RRGV�DQG��WKHUHIRUH��SULQFLSOHV�RI�VWDUH�GHFLVLV

GLFWDWH�WKDW�WKH�VDPH�UHVXOW�VKRXOG�EH�UHDFKHG�KHUH�

)RU� WKH� DERYH� UHDVRQV�� ,� EHOLHYH� WKH� VHQWHQFH� VKRXOG� EH� YDFDWHG� DV

PDQLIHVWO\�H[FHVVLYH�DQG�UHPDQGHG�IRU�UHVHQWHQFLQJ���)XUWKHU��,�EHOLHYH�WKDW

WKH�VHQWHQFHV�IRU�RQH�FRXQW�RI� FRQVSLUDF\�DQG�RQH�FRXQW� RI� SRVVHVVLQJ�DQ

LQVWUXPHQW�RI�FULPH�VKRXOG�EH�UHYHUVHG�DV�LOOHJDO�


