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23,1,21�%<�2/6=(:6.,��-�� )LOHG���-XO\���������

�� 7KLV� DSSHDO� FKDOOHQJHV� WKH� GHQLDO� RI� DSSHOODQWV¶� PRWLRQ� WR� VXSSUHVV

HYLGHQFH� E\� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� 9HQDQJR� &RXQW\�� 6SHFLILFDOO\�

DSSHOODQWV�DVN�³>Z@KHWKHU�WKH�WULDO�FRXUW�FRPPLWWHG�HUURU�E\�SHUPLWWLQJ�WKH

DGPLVVLRQ�RI�HYLGHQFH�DW�WULDO�GH�QRYR�ZKLFK�ZDV�REWDLQHG�E\�SROLFH�RIILFHUV

SXUVXDQW�WR�FRQVWLWXWLRQDOO\� LQYDOLG�FRQVHQW� WR�VHDUFK�´�$SSHOODQWV¶� EULHI�� DW

���)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�DIILUP�

�� 2Q� 6HSWHPEHU� ���� ������ DW� DSSUR[LPDWHO\� ������ D�P��� WKH� )UDQNOLQ

&LW\� 3ROLFH� UHFHLYHG� DQ� DQRQ\PRXV� FRPSODLQW� RI� ORXG� QRLVH� DQG� XQGHUDJH

GULQNLQJ�DW� D� KRXVH� ORFDWHG� LQ� WKH� FLW\�� 3ROLFH� RIILFHUV� %DXJKPDQ�� +RRYHU�

DQG�3DFRUL�UHVSRQGHG�WR�WKH�KRXVH�DQG��DV�WKH\�DSSURDFKHG��WKH\�FRXOG�KHDU

ORXG�PXVLF�DQG�VLQJLQJ�FRPLQJ� IURP�WKH� UHVLGHQFH�� �2IILFHU� 3DFRUL�ZHQW� WR

WKH�UHDU�RI�WKH�KRXVH��2IILFHU�%DXJKPDQ�ORRNHG�LQWR�D�VLGH�ZLQGRZ�DQG�VDZ

VHYHUDO� SHRSOH�� LQFOXGLQJ� DSSHOODQW� -DPHV� (GZDUGV�� VLQJLQJ� WR� WKH� ORXG

PXVLF�� 2IILFHU� %DXJKPDQ� DOVR� VDZ� 0U�� (GZDUGV� GULQNLQJ� RXW� RI� D� FXS

FRQWDLQLQJ�D�UHG�OLTXLG��2IILFHUV�%DXJKPDQ�DQG�+RRYHU�WKHQ�DSSURDFKHG�WKH

IURQW�GRRU�RI�WKH�KRXVH�

�� 8SRQ�NQRFNLQJ�DW�WKH�GRRU��D�ILIWHHQ�\HDU�ROG�QDPHG�%ULGJHWWH�.QLJKW

DQVZHUHG� DQG�� DFFRUGLQJ� WR� WKH� RIILFHUV¶� WHVWLPRQ\�� VKH� JDYH� WKHP

SHUPLVVLRQ� WR� HQWHU� WKH� KRXVH� XSRQ� WKHLU� UHTXHVW�� $FFRUGLQJ� WR� 2IILFHU

%DXJKPDQ��KH�DVNHG�0V��.QLJKW�LI�VKH�ZDV�WKH�RZQHU�DQG�VKH�UHSOLHG�WKDW

VKH�ZDV�QRW��EXW�WKDW�VKH�ZRXOG�JR�JHW�WKH�RZQHU���$W�WKDW�SRLQW��WKH�RIILFHUV
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VWRSSHG�SURFHHGLQJ�LQWR�WKH�KRXVH��EXW�WKH\�FRXOG�REVHUYH�WKH�OLYLQJ� URRP

IURP� WKHLU� SRVLWLRQ� ZKHUH� WKH\� VDZ� VHYHUDO� SHRSOH� LQ� WKH� OLYLQJ� URRP

GULQNLQJ��$� IHZ�PLQXWHV� ODWHU�� DSSHOODQW� /RJXH��ZKR�ZDV� WKH� RZQHU� RI� WKH

KRXVH�� DSSHDUHG� DQG� VSRNH� WR� WKH� RIILFHUV�� 2IILFHU� %DXJKPDQ� DVNHG� 0V�

/RJXH�LI�WKHUH�ZDV�DQ\PRUH�EHHU�LQ�WKH�KRXVH��VKH�UHSOLHG�WKDW�VKH�GLG�QRW

WKLQN� WKHUH� ZDV� DQ\PRUH� EHHU�� EXW� WKDW� WKH� RIILFHU� FRXOG� ³JR� DKHDG� DQG

FKHFN�´� 1�7�� 6XSSUHVVLRQ�� ��������� DW� ���� 8SRQ� RSHQLQJ� WKH� UHIULJHUDWRU�

2IILFHU�%DXJKPDQ�IRXQG�VHYHUDO�ERWWOHV�RI�UHG�PDOW�OLTXRU�EHHU�

�� %DVHG� XSRQ� WKH� DERYH� IDFWV�� WKH� DSSHOODQWV� ZHUH� FKDUJHG� ZLWK

XQGHUDJH�GULQNLQJ�� 7KH\�ZHUH� IRXQG� JXLOW\� DW� WKH� GLVWULFW� MXVWLFH� OHYHO� DQG

DSSHDOHG�WR�WKH�FRXUW�RI�FRPPRQ�SOHDV��$SSHOODQWV�ILOHG�D�SUH�WULDO�PRWLRQ�WR

VXSSUHVV� WKH� HYLGHQFH� REWDLQHG� E\� WKH� RIILFHUV� DOOHJLQJ� WKDW� WKH� HYLGHQFH

ZDV�REWDLQHG�WKURXJK�DQ�LOOHJDO�VHDUFK�RI�WKH�KRXVH��7KH�WULDO�FRXUW�GHQLHG

WKH�PRWLRQ��ILQGLQJ�WKDW�FRQVHQW�ZDV�JLYHQ�IRU�WKH�VHDUFK��)ROORZLQJ�D�WULDO

GH�QRYR��WKH�FRQYLFWLRQV�ZHUH�XSKHOG��7KLV�WLPHO\�DSSHDO�RI�WKH�GHQLDO�RI�WKH

VXSSUHVVLRQ�PRWLRQ�IROORZHG�

�� 7KH�VWDQGDUG�RI�UHYLHZ�RI�D�VXSSUHVVLRQ�FRXUW¶V�GHQLDO�RI�D�PRWLRQ�WR

VXSSUHVV�LV�ZHOO�VHWWOHG�

³,Q�DQ�DSSHDO�IURP�WKH�GHQLDO�RI�D�PRWLRQ�WR�VXSSUHVV�RXU�UROH�LV
WR� GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH� VXSSUHVVLRQ
FRXUW¶V�IDFWXDO�ILQGLQJV�DQG�WKH�OHJLWLPDF\�RI�WKH�LQIHUHQFHV�DQG
OHJDO� FRQFOXVLRQV� GUDZQ� IURP� WKRVH� ILQGLQJV�� ,Q� PDNLQJ� WKLV
GHWHUPLQDWLRQ�� ZH� PD\� FRQVLGHU� RQO\� WKH� HYLGHQFH� RI� WKH
SURVHFXWLRQ¶V� ZLWQHVVHV� DQG� VR� PXFK� RI� WKH� GHIHQVH� DV�� IDLUO\
UHDG� LQ� WKH� FRQWH[W� RI� WKH� UHFRUG� DV� D� ZKROH�� UHPDLQV
XQFRQWUDGLFWHG�� :KHQ� WKH� IDFWXDO� ILQGLQJV� RI� WKH� VXSSUHVVLRQ
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FRXUW� DUH� VXSSRUWHG� E\� WKH� HYLGHQFH�� ZH� PD\� UHYHUVH� RQO\� LI
WKHUH� LV� DQ� HUURU� LQ� WKH� OHJDO� FRQFOXVLRQV� GUDZQ� IURP� WKRVH
IDFWXDO�ILQGLQJV�´

&RPPRQZHDOWK� Y�� /RKU�� ���� $��G� ����� ���� �3D�6XSHU�� ������ �TXRWLQJ

&RPPRQZHDOWK�Y��&DUOVRQ������$��G�����������3D�6XSHU���������

�� $SSHOODQWV� FRQWHQG� WKDW� DSSHOODQW� /RJXH¶V� FRQVHQW� WR� VHDUFK� ZDV

FRQVWLWXWLRQDOO\�LQYDOLG�XQGHU�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�EHFDXVH�VKH�ZDV

QRW� LQIRUPHG� RI� KHU� ULJKW� WR� UHIXVH� FRQVHQW� WR� D� ZDUUDQWOHVV� VHDUFK��� $

VHDUFK� RU� VHL]XUH� LV� QRW� UHDVRQDEOH� XQOHVV� LW� LV� FRQGXFWHG� SXUVXDQW� WR� D

VHDUFK�ZDUUDQW� LVVXHG�E\�D�PDJLVWUDWH�XSRQ�D� VKRZLQJ�RI� SUREDEOH� FDXVH�

&RPPRQZHDOWK� Y�� %ODVLROL�� ���� $��G� ����� ���� �3D�6XSHU�� ������� 2QH

H[FHSWLRQ�WR�WKH�ZDUUDQW�UHTXLUHPHQW�LV�ZKHQ�D�SHUVRQ�YROXQWDULO\�FRQVHQWV

WR�WKH�VHDUFK��,G���,Q�RUGHU�IRU�FRQVHQW�WR�EH�YDOLG��LW�PXVW�EH�XQHTXLYRFDO�

VSHFLILF��DQG�YROXQWDU\��,G���&RQVHQW�PXVW�DOVR�EH�JLYHQ�IUHH�IURP�FRHUFLRQ�

����������������������������������
��:H�QRWH�WKDW�DSSHOODQWV�IDLOHG�WR�VHW�IRUWK�WKLV�FRQVWLWXWLRQDO� FODLP�LQ� WKH
PDQQHU�SUHVFULEHG�LQ�&RPPRQZHDOWK�Y��(GPXQGV������3D�����������$��G
������������7KH�(GPXQGV�FRXUW�HVWDEOLVKHG�IRXU�IDFWRUV�WKDW�DUH�LPSRUWDQW
IRU�OLWLJDQWV�WR�EULHI�DQG�DQDO\]H�LQ�RUGHU�WR�DLG�WKH�FRXUWV�LQ�UHYLHZLQJ�VWDWH
FRQVWLWXWLRQDO� FODLPV�� 7KHVH� IRXU� IDFWRUV� DUH�� ³���� WH[W� RI� WKH� 3HQQV\OYDQLD
FRQVWLWXWLRQDO�SURYLVLRQ������KLVWRU\�RI�WKH�SURYLVLRQ��LQFOXGLQJ�3HQQV\OYDQLD
FDVH�ODZ������UHODWHG�FDVH�ODZ�IURP�RWKHU�VWDWHV������SROLF\�FRQVLGHUDWLRQV�
LQFOXGLQJ� XQLTXH� LVVXHV� RI� VWDWH� DQG� ORFDO� FRQFHUQ�� DQG� DSSOLFDELOLW\�ZLWKLQ
PRGHUQ� 3HQQV\OYDQLD� MXULVSUXGHQFH�´� ���� 3D�� DW� ����� ���� $��G� DW� ����
6XEVHTXHQWO\��RXU�6XSUHPH�&RXUW�KHOG�WKDW�WKH�IDLOXUH�WR�DGGUHVV�WKHVH�IRXU
HOHPHQWV�LV�QRW�IDWDO�WR�D�FODLP�DVVHUWHG�XQGHU�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ
VR� ORQJ�DV� WKH�FODLP�LV� FOHDUO\� UDLVHG��&RPPRQZHDOWK�Y��:KLWH�� ����3D�
������������$��G������������������$SSHOODQWV�KDYH�VHW�IRUWK�D�FODLP�XQGHU
WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ��KDYH�FLWHG�3HQQV\OYDQLD�FDVH�ODZ��DQG�UHODWHG
WKH�FDVHV�WR�WKHLU�FODLP��:H�ILQG�WKLV�VXIILFLHQW�XQGHU�:KLWH��EXW�HQFRXUDJH
OLWLJDQWV� WR� XVH� WKH� (GPXQGV� IDFWRUV� ZKHQ� SUHVHQWLQJ� D� FODLP� XQGHU� WKH
3HQQV\OYDQLD�&RQVWLWXWLRQ�
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GXUHVV��RU�GHFHSWLRQ��,G���7KH�YROXQWDULQHVV�RI�FRQVHQW�LV�D�TXHVWLRQ�RI�IDFW

WKDW�LV�GHWHUPLQHG�E\�ORRNLQJ�DW�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV��,G�

�� $SSHOODQWV� FODLP� WKDW� XQGHU� $UW��,�� ���� RI� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ���D�SHUVRQ�PXVW�EH�LQIRUPHG�RI�WKH�ULJKW�WR�UHIXVH�FRQVHQW�WR�D

ZDUUDQWOHVV�VHDUFK�EHIRUH�DQ�HIIHFWLYH�ZDLYHU�RI�WKLV�ULJKW�FDQ�EH�IRXQG��7KLV

FODLP�LV�EDVHG�XSRQ�WKH�SUHPLVH�WKDW�RXU�6XSUHPH�&RXUW�DQG�WZR�PHPEHUV

RI� WKLV� &RXUW� KDYH� UHWUDFWHG� IURP� WKH� 6XSUHPH� &RXUW¶V� GHFLVLRQ� LQ

&RPPRQZHDOWK�Y��+XEEDUG������3D�����������$��G�������������ZKHUHLQ

LW� DGRSWHG� WKH� FRQVHQW� VWDQGDUG� DUWLFXODWHG�E\� WKH�8QLWHG� 6WDWHV� 6XSUHPH

&RXUW� LQ�6FKQHFNORWK� Y�� %XVWDPRQWH�� ���� 8�6�� ����� ��� 6�&W�� ������ ��

/�(G��G� �������� 7KH� 6FKQHFNORWK� &RXUW� UHMHFWHG� WKH� DUJXPHQW� WKDW� WKH

FRQVWLWXWLRQDO� JXDUDQWHH� DJDLQVW� XQUHDVRQDEOH� VHDUFKHV� DQG� VHL]XUHV

UHTXLUHG�WKH�DSSOLFDWLRQ�RI�WKH�NQRZLQJ�DQG� LQWHOOLJHQW�ZDLYHU� UHTXLUHPHQW�

ZKLFK� LV� XVHG� WR� DQDO\]H� WKH� UHOLQTXLVKPHQW� RI� RWKHU� FRQVWLWXWLRQDO

SURWHFWLRQV�� )XUWKHU�� WKH� &RXUW� DOVR� UHMHFWHG� WKH� LGHD� WKDW� ³WKH� &RXUW¶V

GHFLVLRQ� LQ� WKH� 0LUDQGD� FDVH� UHTXLUHV� WKH� FRQFOXVLRQ� WKDW� NQRZOHGJH� RI� D

ULJKW� WR� UHIXVH� LV� DQ� LQGLVSHQVDEOH� HOHPHQW� RI� D� YDOLG� FRQVHQW�´

6FKQHFNORWK������8�6��DW���������6�&W��DW����������/�(G��G�DW������)LQDOO\�

WKH�&RXUW�HVWDEOLVKHG�WKDW

ZKHQ� WKH� VXEMHFW� RI� D� VHDUFK� LV� QRW� LQ� FXVWRG\� DQG� WKH� 6WDWH
DWWHPSWV� WR� MXVWLI\� D� VHDUFK� RQ� WKH� EDVLV� RI� KLV� FRQVHQW�� WKH

����������������������������������
��$UWLFOH�,��6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�SURYLGHV�WKDW�³>W@KH
SHRSOH�VKDOO�EH�VHFXUH�LQ�WKHLU�SHUVRQV��KRXVHV��SDSHUV�DQG�SRVVHVVLRQV�IURP
XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV�´
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)RXUWK�DQG�)RXUWHHQWK�$PHQGPHQWV�UHTXLUH�WKDW�LW�GHPRQVWUDWH
WKDW�WKH�FRQVHQW�ZDV�LQ�IDFW�YROXQWDULO\�JLYHQ��DQG�QRW�WKH�UHVXOW
RI� GXUHVV� RU� FRHUFLRQ�� H[SUHVV� RU� LPSOLHG�� 9ROXQWDULQHVV� LV� D
TXHVWLRQ� RI� IDFW� WR� EH� GHWHUPLQHG� IURP� DOO� WKH� FLUFXPVWDQFHV�
DQG�ZKLOH�WKH�VXEMHFW¶V�NQRZOHGJH�RI�D�ULJKW�WR�UHIXVH�LV�D�IDFWRU
WR� EH� WDNHQ� LQWR� DFFRXQW�� WKH� SURVHFXWLRQ� LV� QRW� UHTXLUHG� WR
GHPRQVWUDWH� VXFK� NQRZOHGJH� DV� D� SUHUHTXLVLWH� WR� HVWDEOLVKLQJ
YROXQWDU\�FRQVHQW�

6FKQHFNORWK������8�6��DW������������6�&W��DW����������/�(G��G�DW������,Q

+XEEDUG��WKH�GHIHQGDQW�FRQVHQWHG�WR�DQ�LQVSHFWLRQ�RI�KLV�YHKLFOH�DQG�ERRWV

GXULQJ� TXHVWLRQLQJ� E\� SROLFH� ZKR� ZHUH� LQYHVWLJDWLQJ� D� PXUGHU�� 7KH

GHIHQGDQW�DUJXHG�WKDW�KLV�FRQVHQW�ZDV�LQYROXQWDU\�EHFDXVH�KH�ZDV�QRW�JLYHQ

0LUDQGD� ZDUQLQJV� SULRU� WR� KLV� FRQVHQW�� � 5HO\LQJ� RQ� WKH� 6FKQHFNORWK

GHFLVLRQ�� RXU� 6XSUHPH� &RXUW� GLVDJUHHG� DQG� KHOG� WKDW� WKH� GHIHQGDQW¶V

FRQVHQW� ZDV� YROXQWDU\�� ,Q� FRQFOXVLRQ�� +XEEDUG� HVWDEOLVKHG� WKDW�� LQ

3HQQV\OYDQLD��D�SHUVRQ�QHHG�QRW�EH�LQIRUPHG�RI�KLV�ULJKW�WR�UHIXVH�FRQVHQW

WR�D�ZDUUDQWOHVV�VHDUFK�LQ�RUGHU�IRU�WKH�FRQVHQW�WR�EH�IRXQG�YROXQWDU\��EXW

WKDW� VXFK�NQRZOHGJH�ZLOO� EH� FRQVLGHUHG�ZKHQ� DVVHVVLQJ� WKH� WRWDOLW\� RI� WKH

FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�VHDUFK�

�� ,Q�������RXU�6XSUHPH�&RXUW�UHQGHUHG�D�GHFLVLRQ�LQ�&RPPRQZHDOWK

Y��*LEVRQ������3D�����������$��G������������� �7KH�IDFWXDO�EDFNJURXQG�RI

WKH� FDVH� LQYROYHG� WKH� SROLFH� JRLQJ� WR� DQ� DSDUWPHQW� EXLOGLQJ� LQ� RUGHU� WR

LQYHVWLJDWH�D�SDUW\� LQ�D�VHFRQG�IORRU�DSDUWPHQW�� 7KH�SROLFH� GLG�QRW� KDYH�D

VHDUFK�ZDUUDQW�IRU�DQ\�XQLW�LQ�WKH�EXLOGLQJ���$IWHU�WKH�SROLFH�GLVFRYHUHG�WKDW

WKH�SDUW\�RQ�WKH�VHFRQG�IORRU�ZDV�DOUHDG\�RYHU�� WKH\�SURFHHGHG�WR�D� ILUVW�

IORRU�DSDUWPHQW��7KHUH�ZDV�QR� ORXG�QRLVH�FRPLQJ� IURP�WKLV�DSDUWPHQW�DQG
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QR�SHRSOH�FRPLQJ�LQ�DQG�RXW�RI�WKH�DSDUWPHQW��,Q�DGGLWLRQ��WKH�SROLFH�KDG�QR

NQRZOHGJH�RI�D�SDUW\�RU�XQGHUDJH�GULQNLQJ� WDNLQJ�SODFH� LQ� WKLV� DSDUWPHQW�

1HYHUWKHOHVV�� WKH�SROLFH�NQRFNHG�RQ�WKH�GRRU�� HQWHUHG� WKH� DSDUWPHQW�� DQG

TXHVWLRQHG�WKH�DSSHOODQWV��$W�QR�SRLQW�GLG�WKH�SROLFH�DGYLVH�DSSHOODQWV�ZK\

WKH\�ZHUH�SUHVHQW�RU�WKDW�WKH\�ZHUH�LQYHVWLJDWLQJ�IRU�XQGHUDJH�GULQNLQJ��7KH

SROLFH�GLG�QRW�DVN�IRU�FRQVHQW�WR�HQWHU�WKH�DSDUWPHQW�DQG�WKH�RZQHU�QHLWKHU

JDYH�KLV�FRQVHQW��QRU�UHIXVHG�WR�OHW�WKHP�HQWHU�

�� ,QLWLDOO\��WKH�*LEVRQ�FRXUW�KHOG�WKDW� LW�ZDV�H[DPLQLQJ� WKH�FDVH�XVLQJ

WKH�WUDGLWLRQDO�)RXUWK�$PHQGPHQW�VHDUFK�MXULVSUXGHQFH������3D��DW�BBB�����

$��G�DW� ��������:KHQ�GLVFXVVLQJ�ZKHWKHU� WKH� GHIHQGDQW� FRQVHQWHG� WR� WKH

VHDUFK�RI�WKH�DSDUWPHQW��WKH�FRXUW�VHW�IRUWK�WKH�IROORZLQJ�ODQJXDJH�

,W� LV� RQO\� ZKHUH� WKHUH� LV� DQ� LQWHQWLRQDO� UHOLQTXLVKPHQW� RU
DEDQGRQPHQW� RI� D� NQRZQ� ULJKW� RU� SULYLOHJH� WKDW� DQ� HIIHFWLYH
ZDLYHU� FDQ� EH� IRXQG��8QLWHG� 6WDWHV� Y�� %ODORFN�� ���� )�6XSS�
���� �(�'�3D�� ������� 7KH� VXEMHFW� RI� D� VHDUFK� PXVW� EH� PDGH
DZDUH�RI�KLV�ULJKWV�DJDLQVW�D�ZDUUDQWOHVV�VHDUFK�IRU�D�ZDLYHU�WR
EH�LQWHOOLJHQW��,G�

*LEVRQ�� ���� 3D�� DW� BBB�� ���� $��G� DW� ����� 7KHUH� LV� QR� LQGLFDWLRQ� LQ� WKH

RSLQLRQ�� KRZHYHU�� WKDW� WKH� FRXUW� ZDV� LQWHUSUHWLQJ� $UWLFOH� ,�� �� �� RI� WKH

3HQQV\OYDQLD�&RQVWLWXWLRQ�WR� LQFOXGH�D�ZDLYHU�VWDQGDUG�ZKHQ�DVVHVVLQJ� WKH

YDOLGLW\�RI�FRQVHQW���)XUWKHU��WKH�FRXUW�UHVROYHG�WKDW�XQGHU�WKH�FLUFXPVWDQFHV

RI� WKH� FDVH� WKH� GHIHQGDQW� GLG� QRW� JLYH� DQ� XQHTXLYRFDO�� VSHFLILF�� DQG

YROXQWDU\� FRQVHQW� EHFDXVH� KH� QHLWKHU� H[SUHVVO\� FRQVHQWHG� WR� WKH� SROLFH

HQWU\��QRU�UHIXVHG�LW�DQG�WKH�SROLFH�QHYHU�LQIRUPHG�KLP�DV�WR�ZK\�WKH\�ZHUH

SUHVHQW��0RUH�LPSRUWDQWO\��WKH�FRXUW�VWDWHG�WKDW�³>K@DG�WKH�SROLFH�DQQRXQFHG
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WKHLU� SXUSRVH��ZH� FRXOG� WKHQ� LQIHU� FRQVHQW� KDG� WKH� RZQHU� IDLOHG� WR� UHIXVH

DFFHVV�´�*LEVRQ������3D��DW�BBB������$��G�DW��������

��� ,Q�DGGLWLRQ�WR�WKH�WKUHH�SRLQWV�PDGH�DERYH��ZH�QRWH�WKDW�WKH�*LEVRQ

FRXUW�FLWHV�WR�8QLWHG�6WDWHV�Y��%ODORFN������)�6XSS�������(�'��3D���������D

SUH�6FKQHFNORWK� GHFLVLRQ�� WR� VXSSRUW� LWV� ZDLYHU� VWDQGDUG� ODQJXDJH�

%ODORFN�KHOG�WKDW�WKH�&RPPRQZHDOWK�PXVW�VKRZ�HLWKHU�WKDW�WKH�SHUVRQ�ZDV

LQIRUPHG�RI�KLV�ULJKW�WR�UHIXVH�RU�WKDW�KH�ZDV�DZDUH�RI�WKLV�ULJKW�LQ�RUGHU�WR

ILQG� DQ� LQWHOOLJHQW� ZDLYHU� RI� WKH� ULJKW� WR� UHIXVH� D� ZDUUDQWOHVV� VHDUFK�� 2XU

UHVHDUFK�UHYHDOV�WKDW�WKLV�GHFLVLRQ�KDV�QRW�EHHQ�IROORZHG�LQ�WKH�7KLUG�&LUFXLW�

DQG�KDV�EHHQ�XQHTXLYRFDOO\� UHMHFWHG�E\� VHYHUDO� RWKHU� FLUFXLW� FRXUWV��� $OVR�

WKH�6XSUHPH�&RXUW� LQ�6FKQHFNORWK� VSHFLILFDOO\� IRXQG� WKDW� UHTXLULQJ� WKDW�D

SHUVRQ�EH�LQIRUPHG�RI�WKH�ULJKW�WR�UHIXVH�EHIRUH�UHTXHVWLQJ�KLV�FRQVHQW�KDV

EHHQ�³XQLYHUVDOO\�UHSXGLDWHG�E\�ERWK�IHGHUDO�DQG�VWDWH�FRXUWV�´�����8�6��DW

��������6�&W�� DW� ������ ��� /�(G��G� DW� ����� 7KHUHIRUH��ZH� ILQG� UHOLDQFH� RQ

%ODORFN�GXELRXV�DW�EHVW�

��� 5HJDUGOHVV�RI�WKH�DPELJXRXV�SURFODPDWLRQ�LQ�*LEVRQ��WKH�GHFLVLRQ�KDV

FDXVHG� WZR� MXGJHV�RQ� WKLV�&RXUW� WR� UHIOHFW� XSRQ�ZKHWKHU� RU� QRW� XQGHU� WKH

����������������������������������
�� 8QLWHG� 6WDWHV� Y�� 0HQNH�� ���� )��G� ��� ��G� &LU�� ������� +DUULV� Y�
+HQGULFNV������)��G��������G�&LU���������*RYHUQPHQW�RI�9LUJLQ�,VODQGV
Y��%HUQH�� ���� )��G������ ��G�&LU�� �������8QLWHG�6WDWHV� Y�� 5XQGOH�� ���
)�6XSS�������(�'�3D��������

��8QLWHG�6WDWHV�Y��6KHDUG������)��G������'�&��&LU���������8QLWHG�6WDWHV
H[�UHO��&RPEV�Y��/D�9DOOHH������)��G�������G�&LU���������8QLWHG�6WDWHV
Y��+DPPRQG�0LOOLQJ�&R�������)��G�������WK�&LU���������*RUPDQ�Y��8QLWHG
6WDWHV������)��G�������VW�&LU��������
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3HQQV\OYDQLD�&RQVWLWXWLRQ�D�SHUVRQ�PXVW�EH�LQIRUPHG�RI�WKH�ULJKW�WR�UHIXVH

FRQVHQW�D�ZDUUDQWOHVV�VHDUFK�EHIRUH�ZH�FDQ�ILQG�HLWKHU�D�YROXQWDU\�FRQVHQW

RU�DQ�LQWHOOLJHQW�ZDLYHU�RI�WKLV�ULJKW���,Q�RUGHU�WR�UHVROYH�WKLV�LVVXH��ZH�ZLOO

VHW�IRUWK�DQG�GLVFXVV�GHFLVLRQV�VXEVHTXHQW�WR�*LEVRQ�

��� ,Q�&RPPRQZHDOWK�Y��*XHUUHUR������$��G������3D�6XSHU���������WKH

DSSHOODQW� ZDV� DSSURDFKHG� E\� SROLFH� ZKHQ� KH� H[LWHG� D� EXV� EHFDXVH� RI

VXVSHFWHG� GUXJ� WUDIILFNLQJ�� $SSHOODQW� GLG� QRW� XQGHUVWDQG� (QJOLVK�� EXW� DQ

RIILFHU� PDGH� JHVWXUHV� LQGLFDWLQJ� WKDW� KH� ZLVKHG� WR� ORRN� LQVLGH� DSSHOODQW¶V

FDPHUD�EDJ��5DWKHU� WKDQ�JLYH� WKH�EDJ� WR� WKH�SROLFH�� WKH� DSSHOODQW� RSHQHG

WKH�EDJ�DQG�SXOOHG�RXW�YDULRXV�LWHPV�LQ�WKH�EDJ��GLVSOD\HG�WKHP��DQG�SODFHG

WKHP�EDFN� LQ� WKH�EDJ�� 7KH�RQO\� LWHP� WKH�DSSHOODQW� GLG�QRW� SXOO� RXW�ZDV� D

EURZQ�SDSHU�EDJ��7KH�RIILFHU�UHDFKHG�LQWR�WKH�FDPHUD�EDJ�DQG�SXOOHG�RXW�WKH

SDSHU�EDJ�KLPVHOI��,Q�WKH�SDSHU�EDJ�ZDV�WZHOYH�JUDPV�RI�KHURLQ��$SSHOODQW

FKDOOHQJHG�WKH�VHDUFK�RI�KLV�FDPHUD�EDJ��FRQWHQGLQJ�WKDW�KH�KDG�QRW�JLYHQ

FRQVHQW� WR� VHDUFK� LW��:H� IRXQG� WKDW� WKHUH�ZDV�QR� YHUEDO� FRQVHQW� JLYHQ� WR

VHDUFK�WKH�EDJ�DQG�WKDW�WKH�DSSHOODQW��E\�KLV�DFWLRQV��UHVWULFWHG�KLV�FRQVHQW

WR�DOORZLQJ�WKH�RIILFHU�WR�YLHZ�RQO\�WKRVH�LWHPV�LQ�WKH�EDJ�WKDW�KH�FKRVH�WR

GLVSOD\�DQG�QRWKLQJ�PRUH��$V�D�UHVXOW��WKH�VHL]XUH�RI�WKH�SDSHU�EDJ�YLRODWHG

WKH�DSSHOODQW¶V�ULJKWV�XQGHU�WKH�)RXUWK�$PHQGPHQW�DQG�XQGHU�$UWLFOH�,�����

RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�

��� &RQFXUULQJ�ZLWK�WKH�PDMRULW\¶V�GHFLVLRQ�WR�VXSSUHVV�WKH�KHURLQ�LOOHJDOO\

VHL]HG��-XGJH�'HO�6ROH�ZURWH�VHSDUDWHO\�WR�H[SUHVV�KLV�YLHZ�WKDW�QR�FRQVHQW
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FRXOG� EH� IRXQG� DW� DOO� EHFDXVH� WKH� DSSHOODQW� KDG�QRW� EHHQ� LQIRUPHG� RI� KLV

ULJKW� WR� UHIXVH� WKH� VHDUFK�� *XHUUHUR�� ���� $��G� DW� ���� �'HO� 6ROH�� -�

FRQFXUULQJ��� -XGJH� 'HO� 6ROH� IRXQG� WKDW� ³>W@KHUH� ZDV� QR� WHVWLPRQ\� ZKLFK

ZRXOG�VXSSRUW�D�ILQGLQJ�WKDW�WKH�GHIHQGDQW�FRQVHQWHG�WR�D�VHDUFK��PHDQLQJ

WKDW� LW� ZDV� ZLWK� WKH� NQRZOHGJH� WKDW� D� VHDUFK� ZRXOG� QRW� EH� FRQGXFWHG� LI

UHIXVHG�´�,G���,Q�VR�VWDWLQJ��-XGJH�'HO�6ROH�UHOLHG�XSRQ�WKH�*LEVRQ�GHFLVLRQ�

7KH�PDMRULW\�UHVSRQGHG�WR�-XGJH�'HO�6ROH¶V�FRQFXUUHQFH�ZKHUHLQ�LW�H[SODLQHG

WKDW� ³>L@I�RXU�KLJK�FRXUW�PHDQW� WR� LQWHUSUHW�$UW�� ,������ RI� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ�WR�LQFRUSRUDWH�WKH�ZDLYHU�VWDQGDUG��LW�GLG�QRW�VR�LQGLFDWH�>LQ�WKH

*LEVRQ�GHFLVLRQ@�´�,G��DW�����Q���

��� 6XEVHTXHQWO\�� RXU� 6XSUHPH� &RXUW� UHQGHUHG� D� GHFLVLRQ� LQ

&RPPRQZHDOWK� Y�� 0HOHQGH]�� ���� 3D�� ����� ���� $��G� ���� �������� � ,Q

0HOHQGH]��WKH�SROLFH�KDG�DSSHOODQW¶V�KRXVH�XQGHU�VXUYHLOODQFH�IRU�VXVSHFWHG

GUXJ�DFWLYLW\��7KH�SROLFH�ZHUH�ZDLWLQJ�IRU�D�VHDUFK�ZDUUDQW� WR�EH� LVVXHG� WR

VHDUFK� KRXVH�� :KLOH� WKH\� ZDLWHG�� WKH� DSSHOODQW� OHIW� KHU� KRXVH� DQG� GURYH

DZD\� LQ�KHU� FDU�� 7KH�SROLFH� VWRSSHG�DSSHOODQW� LQ�KHU� YHKLFOH� DQG� VHDUFKHG

KHU�DQG�KHU�FDU��7KHQ�WKH�SROLFH�WRRN�DSSHOODQW�EDFN�WR�KHU�KRXVH�DQG�XVHG

KHU� NH\V� WR� RSHQ� WKH� GRRU�� � $IWHU� ZDLWLQJ� DQ� KRXU� LQ� WKH� KRXVH� XQWLO� WKH

VHDUFK� ZDUUDQW� DUULYHG�� WKH� SROLFH� FRQGXFWHG� D� VHDUFK� RI� WKH� KRXVH�� 2Q

DSSHDO��WKH�DSSHOODQW�FKDOOHQJHG�ERWK�WKH�VWRS�DQG�VHDUFK�LQ�KHU�FDU�DQG�WKH

ZDUUDQWOHVV�HQWU\�LQWR�KHU�KRPH�
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��� 8SRQ� ILQGLQJ� WKDW� WKH� VWRS� DQG� VHDUFK� RI� DSSHOODQW� LQ� KHU� FDU� ZDV

LOOHJDO�� RXU� 6XSUHPH� &RXUW� WXUQHG� WR� WKH� ZDUUDQWOHVV� HQWU\� RI� DSSHOODQW¶V

KRXVH��2QH�RI� WKH�VHYHUDO� WKHRULHV� SUHVHQWHG� WR� MXVWLI\� WKH� HQWU\�ZDV� WKDW

DSSHOODQW� KDG�JLYHQ�KHU� FRQVHQW��7KH� RQO\� FRQVHQW� VWDQGDUG� VHW� IRUWK�ZDV

WKDW�WKH�&RPPRQZHDOWK�ZDV� UHTXLUHG� WR�VKRZ� WKDW� WKH� FRQVHQW�ZDV� IUHHO\

DQG� YROXQWDULO\� JLYHQ�� ZKLFK� FRXOG� QRW� EH� SURYHQ� E\� VKRZLQJ� D� PHUH

DFTXLHVFHQFH�WR�D�FODLP�RI�DXWKRULW\�������3D��DW�BBB������$��G�DW������7KH

&RXUW� IRXQG� WKDW� WKHUH� ZDV� QR� HYLGHQFH� WKDW� WKH� DSSHOODQW� FRQVHQWHG� WR

DFFRPSDQ\�WKH�SROLFH�RU�WR�DOORZ�WKHP�WR�HQWHU�KHU�KRXVH���&RQFOXGLQJ�WKDW

DSSHOODQW�GLG�QRW�FRQVHQW��WKH�&RXUW�VWDWHG�WKDW

>L@Q�WKLV�FDVH��>DSSHOODQW@�ZDV�QRW�LQIRUPHG�RI�KHU�ULJKW�WR�UHIXVH
WR� DFFRPSDQ\�SROLFH� RU� KHU� ULJKW� WR� UHIXVH� WKHLU� HQWU\� LQWR� KHU
KRXVH�� &OHDUO\�� VKH� ZDLYHG� QRWKLQJ�� DQG� VKH� FHUWDLQO\� GLG� QRW
IUHHO\�DQG�YROXQWDULO\�FRQVHQW�WR�WKH�SROLFH�HQWU\�LQWR�KHU�KRXVH�

����3D��DW�BBB������$��G�DW������HPSKDVLV�LQ�RULJLQDO��

��� $JDLQ��DV�LQ�*LEVRQ��VXSUD�� WKHUH� LV�QR� LQGLFDWLRQ� WKDW�RXU�6XSUHPH

&RXUW� ZDV� LQFRUSRUDWLQJ� D� ZDLYHU� VWDQGDUG� XQGHU� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ�� 7KHUH� LV� QR� GLVFXVVLRQ� DERXW� H[WHQGLQJ� WKH� SURWHFWLRQ� XQGHU

WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� WR� UHTXLUH� WKDW� D� SHUVRQ� EH� LQIRUPHG� RI� WKH

ULJKW�WR�UHIXVH�D�ZDUUDQWOHVV�VHDUFK�SULRU�WR�ILQGLQJ�FRQVHQW�YROXQWDU\���$OVR�

LW� KDV� DOUHDG\� EHHQ� DFNQRZOHGJHG� LQ� 6FKQHFNORWK� DQG� +XEEDUG� WKDW� D

SHUVRQ¶V� NQRZOHGJH� RI� WKH� ULJKW� WR� UHIXVH� LV� D� IDFWRU� WR� WDNH� LQWR� DFFRXQW

ZKHQ�DVVHVVLQJ�WKH�YROXQWDULQHVV�RI�D�FRQVHQW�WR�VHDUFK��,W�LV�FOHDU�WKDW�WKH

0HOHQGH]�&RXUW�DVVHVVHG�WKH�IDFWV�DV�D�ZKROH� LQ�FRPLQJ� WR� LWV� FRQFOXVLRQ
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WKDW� WKH� DSSHOODQW� GLG�QRW�YROXQWDU\� FRQVHQW� WR� D�ZDUUDQWOHVV� HQWU\� RI� KHU

KRXVH���7KHUHIRUH��ZH�FRQFOXGH�WKDW�RXU�6XSUHPH�&RXUW�LQ�0HOHQGH]�GLG�QRW

LQFRUSRUDWH�D�ZDLYHU�VWDQGDUG�UHTXLULQJ�WKDW�D�SHUVRQ�PXVW�EH� LQIRUPHG�RI

WKH� ULJKW� WR� UHIXVH� D� ZDUUDQWOHVV� VHDUFK� SULRU� WR� ILQGLQJ� WKDW� FRQVHQW� ZDV

YROXQWDU\�

��� )LQDOO\��DSSHOODQWV�FLWH�WR�-XGJH�-RKQVRQ¶V�GLVVHQW�LQ�&RPPRQZHDOWK

Y��+RDN������$��G�������������3D�6XSHU���������WR�VXSSRUW�WKHLU�FODLP�WKDW

WKH� YROXQWDULQHVV� VWDQGDUG� RI� 6FKQHFNORWK� DQG� +XEEDUG� KDV� EHHQ

LPSOLFLWO\� UHMHFWHG� LQ� 3HQQV\OYDQLD�� $SSHOODQWV¶� EULHI�� DW� ���� ,Q�+RDN�� WKH

LVVXH�ZDV�ZKHWKHU� WKH� GHIHQGDQW� YROXQWDULO\� FRQVHQWHG� WR� D� VHDUFK� RI� KLV

GXIIHO�EDJ�DIWHU�KH�ZDV�OHJDOO\�VWRSSHG�LQ�KLV�DXWRPRELOH��JLYHQ�D�ZDUQLQJ�

DQG�WROG�KH�ZDV�IUHH�WR�OHDYH���7KH�PDMRULW\�KHOG�WKDW�WKH�VHDUFK�ZDV�OHJDO

EHFDXVH�WKH�DSSHOODQW�ZDV�QRW�VHL]HG�DW�WKH�WLPH�KH�JDYH�KLV�FRQVHQW�WR�WKH

VHDUFK� DQG� EHFDXVH� KLV� FRQVHQW� ZDV� YROXQWDU\� LQ� WKDW� LW� ZDV� RIIHUHG�� QRW

DVNHG�IRU��+RDN������$��G�DW����������� 2Q�WKH�RWKHU�KDQG�� -XGJH�-RKQVRQ

RSLQHG�WKDW�RXU�6XSUHPH�&RXUW¶V�KROGLQJ� LQ�*LEVRQ��VXSUD��ZDV� ³DW�RGGV´

ZLWK� WKH�8QLWHG� 6WDWHV� 6XSUHPH� &RXUW¶V� GHFLVLRQ� LQ�6FKQHFNORWK�� 5HO\LQJ

XSRQ�*LEVRQ��VXSUD��DQG�0HOHQGH]��VXSUD��-XGJH�-RKQVRQ�FRQFOXGHG�WKDW

³WKH�FRQWUROOLQJ�SUHFHGHQW�RI�RXU�VXSUHPH�FRXUW�LPSOLFLWO\�UHMHFWV�WKH�FHQWUDO

KROGLQJV� RI� WKH�6FKQHFNORWK� &RXUW�´�+RDN�� ���� $��G� DW� ����� �-RKQVRQ�� -�

GLVVHQWLQJ�� �HPSKDVLV� DGGHG��� 1RWZLWKVWDQGLQJ� WKLV� FRQFOXVLRQ�� -XGJH

-RKQVRQ�DFNQRZOHGJHG�WKDW�DOWKRXJK�³QHLWKHU�WKH�0HOHQGH]�QRU� WKH�*LEVRQ
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FRXUWV� H[SOLFLWO\� JURXQGHG� WKHLU� GHFLVLRQV� LQ� $UWLFOH� ,�� 6HFWLRQ� �� RI� WKH

3HQQV\OYDQLD�&RQVWLWXWLRQ�´�KH�ZDV�³FRQVWUDLQHG�WR�FRQFOXGH�WKDW�WKH�FHQWUDO

KROGLQJV�RI�6FKQHFNORWK�������>ZHUH@�UHMHFWHG�E\�RXU�VXSUHPH�FRXUW�´�,G�

��� ,QLWLDOO\�� ZH� QRWH� WKDW� -XGJH� -RKQVRQ� GLG� QRW� DGGUHVV� RXU� 6XSUHPH

&RXUW¶V�GHFLVLRQ� LQ�+XEEDUG��VXSUD�� � ,Q�DGGLWLRQ��-XGJH�-RKQVRQ�SURYLGHG

QR�H[SODQDWLRQ�IRU�RXU�6XSUHPH�&RXUW¶V�VWDWHPHQW�LQ�*LEVRQ�WKDW�³>K@DG�WKH

SROLFH�DQQRXQFHG�WKHLU�SXUSRVH��ZH�FRXOG�WKHQ�LQIHU�FRQVHQW�KDG�WKH�RZQHU

IDLOHG�WR�UHIXVH�DFFHVV�´�*LEVRQ������$��G�DW����������,QWHUHVWLQJO\��-XGJH

'HO�6ROH��ZKR�DOVR�UHOLHG�RQ�*LEVRQ�LQ�KLV�FRQFXUUHQFH�LQ�&RPPRQZHDOWK

Y��*XHUUHR������$��G������3D�6XSHU���������GLG�QRW�DGGUHVV�WKLV�VWDWHPHQW

HLWKHU���0RUHRYHU��DV�GLVFXVVHG�DERYH��WKH�DXWKRULW\�FLWHG�WR�E\�WKH�*LEVRQ

FRXUW��8QLWHG�6WDWHV�Y��%ODORFN������)�6XSS�������(�'�3D���������LV�D�SUH�

6FKQHFNORWK� GHFLVLRQ� WKDW� KDV� QRW� EHHQ� IROORZHG� LQ� WKH� IHGHUDO� FRXUWV�

7KXV�� LW� LV� FOHDU� WKDW� RXU� 6XSUHPH�&RXUW� KDV� \HW� WR� SURQRXQFH� WKDW� XQGHU

$UWLFOH� ,�� �� �� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ� D� SHUVRQ� LV� HQWLWOHG� WR� EH

LQIRUPHG� RI� WKH� ULJKW� WR� UHIXVH� FRQVHQW� WR� D� ZDUUDQWOHVV� VHDUFK� SULRU� WR

JLYLQJ�FRQVHQW�

��� $GGUHVVLQJ� WKH� FLUFXPVWDQFHV� RI� WKH� VHDUFK� DW� LVVXH� KHUHLQ�� ZH� ILQG

WKDW�DSSHOODQW�/RJXH�JDYH�KHU�YROXQWDU\�� VSHFLILF��DQG�XQHTXLYRFDO� FRQVHQW

WR� VHDUFK�� � 7KH� VXSSUHVVLRQ� FRXUW� FRQFOXGHG� WKDW� DSSHOODQW� /RJXH� LQYLWHG

2IILFHU�%DXJKPDQ�WR�VHDUFK�DIWHU�KH�DVNHG�KHU�LI�WKHUH�ZDV�DQ\�PRUH�EHHU�LQ

WKH�KRXVH�� � � 7KH� HYLGHQFH� SUHVHQWHG� DW� WKH� VXSSUHVVLRQ� KHDULQJ� VXSSRUWV
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WKLV� FRQFOXVLRQ�� � %DVHG� XSRQ� WKLV� ILQGLQJ�� WKH� VXSSUHVVLRQ� FRXUW� IRXQG� D

YROXQWDU\� FRQVHQW� JLYHQ� WR�2IILFHU� %DXJKPDQ� WR� VHDUFK� IRU� DOFRKRO� RQ� WKH

SUHPLVHV�� :H� ILQG� QR� HUURU� LQ� WKLV� FRQFOXVLRQ� DQG� DIILUP� WKH� GHQLDO� RI

DSSHOODQWV¶� PRWLRQ� WR� VXSSUHVV� WKH� HYLGHQFH� RI� WKH� DOFRKRO� IRXQG� LQ� WKH

VHDUFK�

��� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�

��� &RQFXUULQJ�2SLQLRQ�E\�'(/�62/(��-�
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�� ,� DJUHH� ZLWK� WKH� PDMRULW\� WKDW� WKH� DGMXGLFDWLRQV� RI� JXLOW\� VKRXOG� EH

XSKHOG�� EXW� ,� GLVDJUHH� ZLWK� WKH� PDMRULW\� WKDW� WKLV� FDVH� LPSOLFDWHV� DQ\

FRQVWLWXWLRQDO�TXHVWLRQ�RQ�WKH�LVVXH�RI�LQWHOOLJHQW�ZDLYHU�RI�WKH�ULJKW�WR�UHIXVH

FRQVHQW�WR�D�ZDUUDQWOHVV�VHDUFK���7KH� LVVXH� LQ� WKLV�FDVH��DV� IUDPHG�E\� WKH

PDMRULW\�� LV� ZKHWKHU� ³«� /RJXH¶V� FRQVHQW� WR� VHDUFK� ZDV� FRQVWLWXWLRQDOO\

LQYDOLG�XQGHU�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�EHFDXVH�VKH�ZDV�QRW�LQIRUPHG�RI

KHU�ULJKW�WR�UHIXVH�FRQVHQW�WR�D�ZDUUDQWOHVV�VHDUFK�´��0DMRULW\�2SLQLRQ�DW���

,� GR� QRW� EHOLHYH�ZH� KDYH� WR� UHDFK� WKH�PHULWV� RI� WKLV� LVVXH�� � 7KH� XOWLPDWH

LVVXH� LQ� WKLV� FDVH�ZDV� ZKHWKHU� WKH� SROLFH� HQWU\� LQWR� WKH� KRXVH� ZDV� YDOLG�

7KH�IDFWV�HVWDEOLVK�WKDW�WKH�SROLFH�REWDLQHG�SHUPLVVLRQ�IURP�%ULGJHWWH�.QLJKW

WR� HQWHU� WKH� KRXVH�� �8SRQ� OHDUQLQJ� WKDW� .QLJKW� ZDV� QRW� WKH� RZQHU� RI� WKH

KRXVH�� WKH� RIILFHUV� VWRSSHG� DQG� ZDLWHG� IRU� WKH� RZQHU�� � :KLOH� WDONLQJ� WR

/RJXH��WKH�RZQHU��EXW�SULRU�WR�DVNLQJ�KHU�IRU�DQ\�FRQVHQW�WR�VHDUFK��RQH�RI

WKH� RIILFHUV� REVHUYHG� .DUHQ� (GZDUGV� SLFN� XS� D� EHHU� FDQ� IURP� WKH� NLWFKHQ

WDEOH�DQG�DWWHPSW�WR�KLGH�LW���1�7��6XSSUHVVLRQ�����������DW������7KH�RIILFHU

WHVWLILHG� WKDW� .DUHQ� (GZDUGV�� E\�KLV� REVHUYDWLRQ��ZDV� REYLRXVO\� XQGHU� WKH

DJH� RI� ���� � 1�7��� 6XSUHVVLRQ�� ��������� DW� ���� � 7KH� WULDO� FRXUW� IRXQG� WKH

RIILFHU¶V�WHVWLPRQ\�FUHGLEOH���7ULDO�&RXUW�)LQGLQJV�RI�)DFW�����������DW���

�� 7KXV��EDVHG�XSRQ�FUHGLEOH�SROLFH�WHVWLPRQ\��SULRU�WR�DVNLQJ�/RJXH�IRU

KHU� FRQVHQW�� WKH� RIILFHUV� KDG� REWDLQHG� YDOLG� HQWU\� LQWR� WKH� KRXVH� DQG
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REVHUYHG� LOOHJDO� DFWLYLW\� LQ� SODLQ� YLHZ��� � $W� WKDW� SRLQW�� WKH\� KDG� SUREDEOH

FDXVH� WR� LQYHVWLJDWH�� �7KH�RIILFHUV�GLG�QRW�QHHG� WR� REWDLQ� /RJXH¶V� FRQVHQW�

LQWHOOLJHQW� RU� RWKHUZLVH�� WR� VHDUFK� WKH� KRXVH� IRU� HYLGHQFH� RI� XQGHUDJH

GULQNLQJ��

�� 7KXV��ZKLOH�WKH�PDMRULW\¶V�H[DPLQDWLRQ�RI�WKH�VWDWH�RI�3HQQV\OYDQLD�ODZ

RQ� WKH� LVVXH� RI� LQWHOOLJHQW� ZDLYHU� RI� WKH� ULJKW� WR� UHIXVH� FRQVHQW� WR� D

ZDUUDQWOHVV�VHDUFK� LV� LQWHUHVWLQJ�� LW� LV�XQQHFHVVDU\� WR� WKH� UHVROXWLRQ� RI� WKH

LVVXH�LQ�WKH�FDVH���7KLV�&RXUW�VKRXOG�QRW�GHFLGH�FRQVWLWXWLRQDO�LVVXHV�XQOHVV

DEVROXWHO\�UHTXLUHG�WR�GR�VR���.UHQ]HODN�Y��.UHQ]HODN������$��G���������

�3D���������0W��/HEDQRQ�Y��&RXQW\�%G��RI�(OHFWLRQV������$��G���������

�3D���������,Q�UH�-�&�������$��G�����������3D��6XSHU����������$FFRUGLQJO\��,

ZRXOG�DIILUP�WKH�MXGJPHQWV�RI�VHQWHQFH�ZLWKRXW�UHDFKLQJ�WKH�PHULWV�RI� WKH

LQWHOOLJHQW�ZDLYHU�LVVXH�

����������������������������������
���7KH�WULDO�FRXUW�IRXQG�WKH�RIILFHUV¶�HQWU\�SXUVXDQW�WR�.QLJKW¶V�SHUPLVVLRQ�YDOLG���7ULDO�&RXUW
2SLQLRQ������������)XUWKHU��WKLV�LVVXH�LV�QRW�RQ�DSSHDO�

�� �$GGLWLRQDOO\��,�QRWH�WKDW�WKH�HYLGHQFH�IRFXVHG�RQ� LQ�WKLV�DSSHDO�� VHYHUDO�ERWWOHV�RI�PDOW
OLTXRU�LQ�WKH�UHIULJHUDWRU��ZDV�PHDQLQJOHVV�IRU�SXUSRVHV�RI�WKHVH�FRQYLFWLRQV���$OWKRXJK�ZH
GR�QRW�KDYH�D�WUDQVFULSW�RI�WKH�WULDO��ZH�DVVXPH�WKDW�WKH�FRQYLFWLRQV�ZHUH�EDVHG�XSRQ�WKH
SROLFH�RIILFHUV¶�REVHUYDWLRQV�DW�WKH�VFHQH�DV�ZHOO�DV�EUHDWKDO\]HU�HYLGHQFH�


