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��� 2Q� 2FWREHU� ��� ������ DSSHOODQW�� $OH[DQGHU� 6HUUDQR�� SOHG� JXLOW\� WR

GHOLYHU\�RI�D�FRQWUROOHG�VXEVWDQFH��FRFDLQH����FULPLQDO�FRQVSLUDF\��DQG�PDNLQJ

IDOVH� UHSRUWV� WR� ODZ�HQIRUFHPHQW� DXWKRULWLHV�� DQG�ZDV� VHQWHQFHG� WR� ILYH� ���

\HDUV� LQ� WKH� %HUNV� &RXQW\� ,QWHUPHGLDWH� 3XQLVKPHQW� 3URJUDP��� � 7KHUHDIWHU�
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�
�$SSHOODQW�ZDV� VHQWHQFHG� WR� SDUWLFLSDWLRQ� LQ� WKH� %HUNV� &RXQW\� LQWHUPHGLDWH
SXQLVKPHQW�SURJUDP�LQ�DFFRUGDQFH�ZLWK����3D�&�6�$����������,QWHUPHGLDWH
3XQLVKPHQW�� DQG� VHFWLRQ� ������6HQWHQFH� RI� LQWHUPHGLDWH� SXQLVKPHQW�
3RUWLRQV�RI�WKH�UHFRUG�UHIHU�WR�³LQWHUPHGLDWH�SXQLVKPHQW�SURJUDP�SUREDWLRQ´
DQG�DSSHOODQW¶V�³SUREDWLRQ�UHYRFDWLRQ´�� � ,Q�&RPPRQZHDOWK�Y��3KLOLSS�����
$��G� ���� �3D�� 6XSHU�� ������� WKLV� &RXUW� H[SODLQHG� WKH� UXOH� RI� UHVHQWHQFLQJ
IROORZLQJ� UHYRFDWLRQ� RI� LQWHUPHGLDWH� SXQLVKPHQW� ³LV� DQDORJRXV� WR� WKDW� VHW
IRUWK� IRU� UHVHQWHQFLQJ� IROORZLQJ� UHYRFDWLRQ� RI� SUREDWLRQ´�� � ,G�� DW� ����
3KLOLSS�� VXSUD�� GRHV� QRW� SXUSRUW� WR� DQDORJL]H� WKH� HIIHFWV� RI� LQWHUPHGLDWH
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KDYLQJ� IRXQG�DSSHOODQW�WR�EH� LQ�YLRODWLRQ�RI� WKH� WHUPV�DQG� FRQGLWLRQV� RI� WKH

SURJUDP�� DSSHOODQW¶V� LQWHUPHGLDWH� SXQLVKPHQW� ZDV� UHYRNHG� SXUVXDQW� WR� ��

3D�&�6�$�� �������� 0RGLILFDWLRQ� RU� UHYRFDWLRQ� RI� LQWHUPHGLDWH

SXQLVKPHQW�VHQWHQFH���E��5HYRFDWLRQ���2Q�0DUFK�����������DQ�DJJUHJDWH

VHQWHQFH�RI�WZHOYH������WR�WKLUW\�VL[������PRQWKV¶� LPSULVRQPHQW� IROORZHG�E\

WZR� ���� \HDUV¶� SUREDWLRQ� ZDV� LPSRVHG�� � )ROORZLQJ� PRWLRQV� WR� PRGLI\� WKH

VHQWHQFH���D�KHDULQJ�RQ�WKH�PRWLRQV�ZDV�KHOG�RQ�$SULO���������DW�ZKLFK�WLPH

WKH� 0DUFK� ���� ����� MXGJPHQW� RI� VHQWHQFH� ZDV� YDFDWHG� DQG� DSSHOODQW� ZDV

UHVHQWHQFHG�WR�D�WHUP�RI����WR����PRQWKV¶�LPSULVRQPHQW�IROORZHG�E\�WZR����

\HDUV¶� SUREDWLRQ��� � 7LPHO\� DSSHDOV� ZHUH� ILOHG� DW� 1RV�� ����� ���� DQG� ���

+DUULVEXUJ�� ������ � %HFDXVH� VHQWHQFLQJ� RQ� DSSHOODQW¶V� FRQVSLUDF\� FRQYLFWLRQ

DSSDUHQWO\�ZDV�RYHUORRNHG��WKH�VHQWHQFLQJ�FRXUW��RQ�-XQH�����������LPSRVHG

���������������������������������������������������������������������������������������������������������������
SXQLVKPHQW� VHQWHQFHV� DQG� SUREDWLRQDU\� VHQWHQFHV� DQG� ZH� HPSKDVL]H� WKH
PDQ\� SUDFWLFDO� GLIIHUHQFHV� EHWZHHQ� SUREDWLRQ� DQG� LQWHUPHGLDWH� SXQLVKPHQW
DQG� WKH� LQDFFXUDF\� LQ� XVLQJ� WKH� WHUPV� LQWHUFKDQJHDEO\�� � $� VHFWLRQ� �����
2UGHU�RI�SUREDWLRQ��GLIIHUV�IURP�D�VHFWLRQ�������6HQWHQFH�RI�LQWHUPHGLDWH
SXQLVKPHQW�� LQ� VHYHUDO� UHVSHFWV� LQFOXGLQJ� WKH� FRQGLWLRQV� WKH� FRXUW� PD\
LPSRVH� DV� SDUW� RI� DQ� LQWHUPHGLDWH� SXQLVKPHQW� RU� SUREDWLRQDU\� VHQWHQFH�
&RPSDUH� VHFWLRQ� �����E��� &RQGLWLRQV� JHQHUDOO\�� DQG� �F�� 6SHFLILF
FRQGLWLRQV��DQG�VHFWLRQ������E���&RQGLWLRQV�JHQHUDOO\�

�
� 7KH� RIIHQVHV� IRU� ZKLFK� DSSHOODQW� KDV� EHHQ� FRQYLFWHG� RULJLQDWHG� DW� WKUHH
VHSDUDWH�FULPLQDO�DFWLRQ�QXPEHUV���$SSHOODQW�FKRVH�WR�FKDOOHQJH�KLV�MXGJPHQW
RI�VHQWHQFH�LQ�VHSDUDWH�PRWLRQV�DQG�EULHIV�EDVHG�XSRQ�WKH�LQGLYLGXDO�FULPLQDO
DFWLRQ�QXPEHUV�

�
�6XEVHTXHQW�PRWLRQV�WR�PRGLI\�ZHUH�GHQLHG�RQ�$SULO���������
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DQ�DGGLWLRQDO�HOHYHQ������WR�WZHQW\�IRXU������PRQWK�WHUP�RI�LPSULVRQPHQW�WR

UXQ�FRQFXUUHQWO\�ZLWK�WKH�$SULO���������MXGJPHQW�RI�VHQWHQFH�DQG�WKH�DSSHDO

DW� 1R�� ����� +DUULVEXUJ�� ����� ZDV� ILOHG�� $SSHOODQW� UDLVHV� WKH� IROORZLQJ

FKDOOHQJH�WR�KLV�$SULO���DQG�-XQH����������MXGJPHQWV�RI�VHQWHQFH��

:KHWKHU� WKH� VHQWHQFH� LPSRVHG� ZDV� PDQLIHVWO\
H[FHVVLYH�VR�DV�WR�LQIOLFW� WRR�VHYHUH�D�SXQLVKPHQW�RQ
WKH�DSSHOODQW"

�$SSHOODQW¶V�%ULHI�DW�����

��� ³6HQWHQFLQJ�LV�D�PDWWHU�ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH�WULDO�FRXUW�DQG

ZLOO� QRW� EH� GLVWXUEHG� XQOHVV� LW� LV� RXWVLGH� WKH� VWDWXWRU\� OLPLWV� RU� PDQLIHVWO\

H[FHVVLYH� VR� DV� WR� LQIOLFW� WRR� VHYHUH� D� SXQLVKPHQW�´� � &RPPRQZHDOWK� Y�

3KLOOLSV������$��G�����������3D��6XSHU���������DIILUPHG�� ����3D�� ����� ���

$��G������������

��� $SSHOODQW¶V�DUJXPHQW�IRFXVHV�XSRQ�WKH�GLIIHUHQFH�EHWZHHQ�WKH�VHQWHQFH

KH� UHFHLYHG� IROORZLQJ� KLV� LQWHUPHGLDWH� SXQLVKPHQW� UHYRFDWLRQ� DQG� WKH

VHQWHQFH�KH� UHFHLYHG�XSRQ�FRQVLGHUDWLRQ�RI�KLV�PRWLRQV�WR�PRGLI\� VHQWHQFH�

,Q� KLV�PRWLRQV� WR�PRGLI\�� DSSHOODQW� VRXJKW� WR�KDYH� KLV� DJJUHJDWH� ��� WR� ��

PRQWK�WHUP�RI�LPSULVRQPHQW�UHGXFHG��7KH�FRXUW��KRZHYHU��LPSRVHG�D�SDUWLDO

����������������������������������
�
� 7KH� DSSHDOV� ILOHG� E\� DSSHOODQW� KDYH� EHHQ� FRQVROLGDWHG�� VXD� VSRQWH�� IRU
GLVSRVLWLRQ�E\�WKLV�&RXUW�

�
�$SSHOODQW� UDLVHG� WKH� VDPH� FKDOOHQJH� LQ� DOO� IRXU� RI� KLV� DSSHOODWH� EULHIV� DQG
SUHVHQWV�LGHQWLFDO�DUJXPHQWV�WKHUHLQ�
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VHQWHQFH�RI����WR����PRQWKV¶� LPSULVRQPHQW� RQ�$SULO� ��� ������� DQG�RQ� -XQH

����������LPSRVHG�WKH�UHPDLQLQJ�SRUWLRQ�RI�WKH�VHQWHQFH���7KH�QHW�HIIHFW�RI

WKH�FRPELQHG�VHQWHQFHV�LV��DV�QRWHG�DERYH��D�WRWDO�SHULRG�RI�FRQILQHPHQW�RI

���WR����PRQWKV��DQ�LQFUHDVH�RI����PRQWKV�WR�WKH�PLQLPXP�VHQWHQFH�DQG���

PRQWKV�WR�WKH�PD[LPXP���$SSHOODQW�QRZ�FRQWHQGV�WKH�LQFUHDVH�LQ�KLV�WHUP�RI

LPSULVRQPHQW� LV� WKH� UHVXOW� RI� YLQGLFWLYHQHVV� RQ� WKH� SDUW� RI� WKH� VHQWHQFLQJ

FRXUW�

��� ,W�LV�HVVHQWLDO�WKDW�WKH�FRXUW�PDLQWDLQ�WKH�DELOLW\�WR�LQFDUFHUDWH�SHUVRQV

IRU� ZKRP� LQWHUPHGLDWH� SXQLVKPHQW� LV� QR� ORQJHU� D� YLDEOH� PHDQV� RI

UHKDELOLWDWLRQ���³8SRQ�UHYRFDWLRQ��WKH�VHQWHQFLQJ�DOWHUQDWLYHV�DYDLODEOH�WR�WKH

FRXUW� VKDOO� EH� WKH� VDPH� DV� WKH� DOWHUQDWLYHV� DYDLODEOH� DW� WKH� WLPH� RI� LQLWLDO

VHQWHQFLQJ�´� ��� 3D�&�6�$�� �������� VXSUD�� � $W� UHVHQWHQFLQJ�� WKHUHIRUH�� WKH

SURFHGXUDO� SRVWXUH� RI� WKH� FDVH� LV� MXVW� DV� LW� LV� IRU� VHQWHQFHV� IROORZLQJ� JXLOW\

SOHDV��MXU\�WULDOV�DQG�QRQMXU\�WULDOV���$�GHIHQGDQW¶V�SURFHGXUDO�ULJKWV�IROORZLQJ

UHVHQWHQFLQJ� LQFOXGH� WKH� ULJKW� WR� WLPHO\� UHTXHVW� PRGLILFDWLRQ� RI� VHQWHQFH�

:KLOH� WKLV� UHTXHVW�PD\� EH� JUDQWHG� RU� GHQLHG�� RQFH� JUDQWHG�� UHYLHZ� RI� WKH

VHQWHQFH� LV� VXEMHFW� WR� VWDWXWRU\� DQG� FDVH� ODZ�� �)LUVW�� D� UHVHQWHQFH�PD\�QRW

H[FHHG�WKH�VWDWXWRU\�OLPLWV�RI�WKH�VHQWHQFH��LQFOXGLQJ�DOORZDEOH�GHGXFWLRQV�IRU

WLPH� VHUYHG�� � ,Q� DGGLWLRQ�� D� UHVHQWHQFH� IROORZLQJ� D�PRWLRQ� IRU� PRGLILFDWLRQ

PD\� QRW� H[FHHG� WKH� SUHYLRXV� VHQWHQFH� ZLWKRXW� MXVWLILFDWLRQ�� � :KHUH� D

����������������������������������
�
�7KH�WHUP�RI�SUREDWLRQ�LPSRVHG�GLG�QRW�FKDQJH�
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VXEVHTXHQW�VHQWHQFH�LPSRVHV�D�JUHDWHU�SHQDOW\�WKDQ�SUHYLRXVO\�ZDV�LPSRVHG�

D�SUHVXPSWLRQ�RI�YLQGLFWLYHQHVV�DWWDFKHV��&RPPRQZHDOWK�Y��&DPSLRQ�����

$��G� ����� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����

�������� ³µ>:@KHQHYHU� D� MXGJH� LPSRVHV� D� PRUH� VHYHUH� VHQWHQFH� XSRQ� D

GHIHQGDQW� «� WKH� UHDVRQV� IRU� GRLQJ� VR� PXVW� DIILUPDWLYHO\� DSSHDU�¶´� � ,G�� DW

������TXRWLQJ�1RUWK�&DUROLQD�Y��3HDUFH������8�6������������������������,Q

RUGHU� WR�RYHUFRPH� WKH�SUHVXPSWLRQ�RI�YLQGLFWLYHQHVV�� WKH�VHQWHQFLQJ� FRXUW¶V

UHDVRQV� PXVW� EH� EDVHG� XSRQ� REMHFWLYH� LQIRUPDWLRQ� ZKLFK� MXVWLILHV� WKH

LQFUHDVHG�VHQWHQFH���,G�

��� ,Q�&DPSLRQ��WKH�DSSHOODQW¶V�RULJLQDO�MXGJPHQW�RI�VHQWHQFH�ZDV�YDFDWHG

RQ� GLUHFW� DSSHDO� DQG� KLV� FDVH� UHPDQGHG� IRU� UHWULDO�� � &DPSLRQ� ZDV� DJDLQ

FRQYLFWHG�� KRZHYHU�� WKH� FRXUW� LPSRVHG� D� JUHDWHU� VHQWHQFH� WKDQ� RULJLQDOO\

LPSRVHG�� � 7KH� DSSHOODQW� DSSHDOHG� DUJXLQJ�� LQWHU� DOLD�� 3HDUFH�� VXSUD�

SUHFOXGHG�WKH�WULDO�FRXUW�IURP�LPSRVLQJ�WKH�JUHDWHU�VHQWHQFH���8SRQ�UHYLHZ�RI

WKH� UHFRUG�� WKLV�&RXUW� IRXQG�WKH� IDFWRUV� UHOLHG�XSRQ�E\� WKH� VHQWHQFLQJ� FRXUW

FRQVWLWXWHG�REMHFWLYH�LQIRUPDWLRQ�MXVWLI\LQJ�WKH�LQFUHDVHG�VHQWHQFH���$Q�HUURU

LQ�FDOFXODWLQJ�WKH�VHQWHQFH��VXFK�DV�RFFXUUHG� LQ�&DPSLRQ�� LV�DQ�H[DPSOH�RI

WKH� W\SH� RI� REMHFWLYH� LQIRUPDWLRQ� ZKLFK� MXVWLILHV� D� VHQWHQFLQJ� FKDQJH� DQG

UHEXWV�WKH�SUHVXPSWLRQ�RI�YLQGLFWLYHQHVV�

��� 8SRQ�FDUHIXO�UHYLHZ�RI�WKH�UHFRUG��ZH�ILQG�WKH�VHQWHQFLQJ�FRXUW¶V�$SULO���

�����DQG�-XQH����������VHQWHQFHV�ZHUH�LPSRVHG�EDVHG�XSRQ�WKH�VDPH�IDFWV
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DQG� LQIRUPDWLRQ� DV� ZHUH� LQ� H[LVWHQFH� DW� WKH� WLPH� RI� WKH� 0DUFK� ���� ����

VHQWHQFH�� � $SSHOODQW� ZDV� LQFDUFHUDWHG� DQG� WKHUH� LV� QR� HYLGHQFH� RI� FULPLQDO

DFWLYLW\� GXULQJ� WKLV� WLPH�� � 7KHUH� KDV� EHHQ� QR� DOOHJDWLRQ� RI� HUURQHRXV

FDOFXODWLRQ� ZLWK� UHVSHFW� WR� DSSHOODQW¶V� 0DUFK� ���� ����� VHQWHQFH� DQG� QR

DGGLWLRQDO�LQIRUPDWLRQ�RI�DQ�REMHFWLYH�QDWXUH�ZDV�SUHVHQWHG�WR�WKH�VHQWHQFLQJ

FRXUW�ZKLFK�PLJKW�H[SODLQ�D�QHHG�WR�LQFUHDVH�DSSHOODQW¶V�VHQWHQFH�

��� $EVHQW� HYLGHQFH� D� VHQWHQFLQJ� LQFUHDVH� LV� MXVWLILHG� GXH� WR� REMHFWLYH

LQIRUPDWLRQ�FRQFHUQLQJ�D�GHIHQGDQW¶V�FDVH��WKH�SUHVXPSWLRQ�RI�YLQGLFWLYHQHVV

FDQQRW�EH�UHEXWWHG���$V�WKH�VHQWHQFLQJ�FRXUW�KDV�VHW�IRUWK�DQ�H[SODQDWLRQ�IRU

LWV�VHQWHQFH�LQ�LWV�-XQH����������2SLQLRQ�DQG�WKH�UHFRUG�UHYHDOV�QR�REMHFWLYH

ILQGLQJV� IURP� ZKLFK� WKH� VHQWHQFLQJ� LQFUHDVH� FDQ� EH� H[SODLQHG�� WKH� $SULO� ��

����� DQG� -XQH� ���� ����� VHQWHQFHV� DUH� YDFDWHG�� � 7KH� 0DUFK� ���� ����

MXGJPHQW�RI�VHQWHQFH�RI����WR����PRQWKV¶�LPSULVRQPHQW�IROORZHG�E\���\HDUV¶

SUREDWLRQ�� LPSRVHG� IROORZLQJ� UHYRFDWLRQ� RI� DSSHOODQW¶V� LQWHUPHGLDWH

SXQLVKPHQW�VHQWHQFH��LV�UHLQVWDWHG�

��� $SULO���� �����DQG� -XQH����� ����� MXGJPHQWV� RI� VHQWHQFH�YDFDWHG�� WKH

0DUFK����������MXGJPHQW�RI�VHQWHQFH�LV�UHLQVWDWHG�

��� -XULVGLFWLRQ�UHOLQTXLVKHG�


