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��� (GZDUG� $UQROG� .LVQHU�� FKDUJHG� ZLWK� DWWHPSWHG� UDSH�� DWWHPSWHG

LQYROXQWDU\� GHYLDWH� VH[XDO� LQWHUFRXUVH� �,'6,��� LQGHFHQW� DVVDXOW�� XQODZIXO

UHVWUDLQW�DQG�WHUURULVWLF�WKUHDWV��ZDLYHG�KLV�ULJKW�WR�D�MXU\���&RQYLFWHG�RI�DOO

FKDUJHV�� WKH� MXGJH�VHQWHQFHG�KLP� WR� VL[� WR� WZHOYH�\HDUV� LPSULVRQPHQW� IRU

DWWHPSWHG�UDSH��DQG�ILYH�\HDUV�FRQVHFXWLYH�SUREDWLRQ�IRU�DWWHPSWHG�,'6,��QR

SHQDOW\�ZDV� LPSRVHG� IRU� WKH� UHPDLQLQJ� FRQYLFWLRQV�� � $SSHOODQW� QRZ� FODLPV

WULDO�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ�WR�REMHFW�WR�DQ�LQDGHTXDWH�MXU\�ZDLYHU

FROORTX\�� DQG� FRQWHQGV� WKH� FRXUW� LOOHJDOO\� VHQWHQFHG�KLP� IRU� D� ILUVW� GHJUHH

IHORQ\��ZKHQ�WKH�LQIRUPDWLRQ�DQG�WKH�ZDLYHU�FROORTX\�JUDGHG�WKLV�RIIHQVH�D

VHFRQG�GHJUHH�IHORQ\��IRU�ZKLFK�WKH�PD[LPXP�VHQWHQFH�LV�WHQ�\HDUV��

����������������������������������
��3ULRU�WR�������DQ�DWWHPSW�WR�FRPPLW�D� ILUVW�GHJUHH� IHORQ\��VXFK�DV� UDSH�
ZDV�D�VHFRQG�GHJUHH�IHORQ\������3D�&�6��������D���SUHYLRXV�IRUP����(IIHFWLYH
0D\� ��� ������ 6HFWLRQ� ����D�� ZDV� DPHQGHG� WR� PDNH� VXFK� DWWHPSWV� ILUVW
GHJUHH�IHORQLHV���:KHQ�DSSHOODQW�ZDV�FKDUJHG�LQ�������WKH�UDSH�DWWHPSW�ZDV
D�ILUVW�GHJUHH�IHORQ\�FDUU\LQJ�D�PD[LPXP�SHQDOW\�RI�WZHQW\�\HDUV�
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��� $SSHOODQW�FODLPV�KLV�VHQWHQFH�LV�LOOHJDO�EHFDXVH�WKH�WULDO�FRXUW�LPSRVHG

D�VHQWHQFH�KLJKHU�WKDQ�WKDW�FKDUJHG�LQ�WKH�LQIRUPDWLRQ�DQG�VHW�IRUWK�LQ�WKH

ZDLYHU� FROORTX\�� � ,QTXLU\� LQWR� WKH� OHJDOLW\� RI� D� VHQWHQFH� LV� D� QRQ�ZDLYDEOH

PDWWHU�� VR� WKH� LVVXH� LV� SURSHUO\� EHIRUH� XV�� �&RPPRQZHDOWK� Y��4XLQODQ�

���� $��G� ����������� �3D�� 6XSHU�� ������� DSSHDO� GLVPLVVHG�� ���� $��G� ���

�3D����������7KH�&RPPRQZHDOWK�FRQFHGHV�WKH�FKDUJH�RI�DWWHPSWHG�UDSH�ZDV

LQFRUUHFWO\�JUDGHG�LQ�WKH�LQIRUPDWLRQ�DQG�LQ�WKH�MXU\�ZDLYHU�FROORTX\�� �7KDW

WKH�FRXUW�PLVVSRNH� LV�XQGHUVWDQGDEOH�±� WKH�&RPPRQZHDOWK�PLVJUDGHG� WKH

FULPH� RQ� WKH� GRFXPHQW� IURP�ZKLFK� WKH� FRXUW� WRRN� WKH� FKDUJHV�� � 7KDW� WKH

&RPPRQZHDOWK� HUUHG� LV� XQGHUVWDQGDEOH�� DV� WKH� DPHQGPHQW� UHJUDGLQJ� WKH

FULPH�ZDV�QHZ��KDG� WKLV� FULPH� FRPH�D� \HDU�HDUOLHU�� LW�ZRXOG�KDYH�EHHQ�D

VHFRQG�GHJUHH�IHORQ\���1R�PRWLRQ�WR�DPHQG�WKH�LQIRUPDWLRQ�ZDV�PDGH��DQG

WKH�PLVLQIRUPDWLRQ�LQ�WKH�FROORTX\�ZDV�QHYHU�EURXJKW�WR�DSSHOODQW¶V�DWWHQWLRQ

EHIRUH�YHUGLFW�

��� 7KH� SXUSRVH� RI� WKH� LQIRUPDWLRQ� LV� WR� DGYLVH� WKH� DFFXVHG� RI� WKH

DOOHJDWLRQV� DQG� WKH� FULPHV� FKDUJHG�� WR� JLYH� VXIILFLHQW� QRWLFH� WR� DOORZ� WKH

RSSRUWXQLW\� WR� SUHSDUH� D� GHIHQVH�� DQG� WR� GHILQH� WKH� LVVXHV� IRU� WULDO�

&RPPRQZHDOWK� Y�� 6REROHVNL�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

DSSHDO�GHQLHG������$��G������3D����������7KH�JUDGLQJ�RI�WKH�RIIHQVH�LV�QRW

DQ�HOHPHQW� WKHUHRI�� LI� DQ� HUURQHRXV�JUDGLQJ� LV� LQFOXGHG� LQ� DQ� LQIRUPDWLRQ�

WKH� VHQWHQFLQJ� FRXUW� LV� QRW� ERXQG� WR� VHQWHQFH� DFFRUGLQJ� WR� WKH� HUURU�� EXW

�������������������������������������������������������������������������������������������������������������
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PD\�VHQWHQFH�LQ�DFFRUGDQFH�ZLWK�WKH�WUXH�JUDGLQJ�RI�WKH�FULPHV�DOOHJHG�DQG

SURYHQ�� � 7KDW� LV�� LI� WKH� HOHPHQWV� RI� D� ILUVW� GHJUHH� IHORQ\� DUH� DYHUUHG� DQG

SURYHQ�� EXW� DQ� HUURQHRXV� ODEHOLQJ� RI� VHFRQG� GHJUHH� IHORQ\� LV� LQ� WKH

LQIRUPDWLRQ��WKH�FRXUW�PD\�VHQWHQFH�DV�D�ILUVW�GHJUHH�IHORQ\�

��� /LNH� DQ� LQIRUPDWLRQ�� WKH� SXUSRVH� RI� WKH� ZDLYHU� FROORTX\� LV� QRW

FRQQHFWHG� WR� WKH� JUDGH� RI� WKH� RIIHQVH�� WKH� FROORTX\� KDV� WR� GR� ZLWK� WKH

LPSRUWDQW�FRQVWLWXWLRQDO�ULJKW�WR�D�WULDO�E\�D�MXU\��QRW�WKH�JUDGH�RI�WKH�FULPH�

:H� ILQG� QR� DXWKRULW\� UHTXLULQJ� D� FRXUW� WR� PHQWLRQ� SHQDOW\� DW� DOO� ZKHQ

FRQGXFWLQJ�DQ�H[DPLQDWLRQ�RI�WKH�DFFXVHG�EHIRUH�DFFHSWLQJ�WKH�ZDLYHU���6HH

3D�5�&ULP�3�� ������ �*LYHQ� WKH�GLVWLQFW� SXUSRVH�RI� WKH� FROORTX\��ZH� VHH� QR

UHDVRQ�WR�FUHDWH�VXFK�DQ�LQDSSOLFDEOH�UHTXLUHPHQW���2Q�VLPLODU�UHDVRQLQJ��LQ

&RPPRQZHDOWK� Y�� 6FRWW�� ���� $��G� ���� �3D�� 6XSHU�� ������� ZH� KHOG� DQ

HUURQHRXV� FROORTX\� ZDV� QRW� YRLG�� ZKHUH� WKH� MXGJH� VWDWHG� WKH� PD[LPXP

SHQDOW\�IRU�WKLUG�GHJUHH�PXUGHU�ZDV�WZHQW\�\HDUV��WKH�MXGJH�GLG�QRW�NQRZ�RI

SULRU� PXUGHU� FRQYLFWLRQV� ZKLFK� HQKDQFHG� WKH� SRWHQWLDO� VHQWHQFH� WR� OLIH

LPSULVRQPHQW��DQG�WKH�GHIHQGDQW�NQHZ�RI�WKH�SRWHQWLDO� IRU�D� OLIH�VHQWHQFH�

$V�WKH�HUURU�GLG�QRW�DIIHFW�WKH�SXUSRVH�RI�WKH�FROORTX\��LW�GLG�QRW�DIIHFW� LWV

YDOLGLW\��DQG�QR�UHOLHI�ZDV�LQ�RUGHU���$�VLPLODU�DQDO\VLV�LV�FDOOHG�IRU�KHUH��

����������������������������������
�� 8QOLNH� WKH� LQIRUPDWLRQ�� SUHSDUHG� E\� WKH� &RPPRQZHDOWK�� WKH� FROORTX\
FRPHV�IURP�WKH�FRXUW��LW� LV�SUHVXPSWLYHO\�DQ�DFFXUDWH�GHVFULSWLRQ�RI� ULJKWV
DQG�SURFHGXUHV�� � ,I� WKH� LQDFFXUDF\�DIIHFWHG�DSSHOODQW¶V� GHFLVLRQ� WR�ZDLYH� D
MXU\�� D� FODLP� RI� LQHIIHFWLYH� FRXQVHO�PLJKW� UHTXLUH� D� GLIIHUHQW� DQDO\VLV�� EXW
VXFK�DQ�DOOHJDWLRQ�LV�QRW�EHIRUH�XV�
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��� +RZHYHU�� WKLV� FDVH� ZHQW� WR� WULDO� LPPHGLDWHO\� DIWHUZDUG�� DQG� DOO

FRQFHUQHG� EHOLHYHG� WKH\� ZHUH� GHDOLQJ� ZLWK� D� VHFRQG� GHJUHH� IHORQ\� RQO\�

:KLOH�WKH�HUURU�ZDV�LQ�WKH�FROORTX\��WKDW�FROORTX\�HIIHFWLYHO\�LQWURGXFHG�WKH

WULDO�LWVHOI�LQ�WKLV�FDVH���3XW�DQRWKHU�ZD\��WKH�FROORTX\�ZDV�QRW�IXQGDPHQWDOO\

IODZHG�VR�DV� WR� UHTXLUH� LW� EH� VWULFNHQ� �ZKLFK�ZRXOG� UHQGHU� WKH� FRQVHTXHQW

WULDO�D�QXOOLW\���EXW�DV�WKH�LPPHGLDWH�WULDO�ZDV�H[SUHVVO\�VWDWHG�E\�WKH�FRXUW

WR� EH� FRQGXFWHG�RQ�D� IHORQ\�RI� WKH� VHFRQG�GHJUHH� FKDUJH�� ERWK� FRXUW� DQG

&RPPRQZHDOWK�ORFNHG�WKHPVHOYHV�LQ�WR�WKDW�PD[LPXP���7KH�FRXUW�VDLG�WKH

WULDO�ZDV�RQ�D�IHORQ\�WZR��WULDO�SURFHHGHG�RQ�D�IHORQ\�WZR��DQG�WKH�FRQYLFWLRQ

ZDV�SURQRXQFHG�ZLWKRXW� FRUUHFWLRQ�� IRU� WKDW� VDPH� IHORQ\�WZR�� DFFRUGLQJO\�

VHQWHQFLQJ�VKRXOG�KDYH�EHHQ�RQ�D�IHORQ\�WZR���$EVHQW�DQ�DPHQGPHQW�WR�WKH

LQIRUPDWLRQ��RU�D�FRUUHFWLYH�VWDWHPHQW�E\�WKH�FRXUW�EHIRUH�YHUGLFW��DSSHOODQW

VKRXOG�KDYH�EHHQ�VHQWHQFHG�LQ�DFFRUGDQFH�ZLWK�WKH�JUDGH�VSHFLILHG�E\�ERWK

WKH� LQIRUPDWLRQ� DQG� WKH� WULDO� FRXUW� GXULQJ� WKH� FROORTX\�� HUURU� RU� QRW�

$FFRUGLQJO\�� ZH� PXVW� YDFDWH� WKH� MXGJPHQW� RI� VHQWHQFH� DQG� UHPDQG� IRU

UHVHQWHQFLQJ��

����������������������������������
�� 2XU� RUGHU� QHFHVVDULO\� YDFDWHV� WKH� ZKROH� VHQWHQFH�� QRW� MXVW� WKH� SRUWLRQ
GHDOLQJ�ZLWK�DWWHPSWHG�UDSH���&RPPRQZHDOWK�Y��%DUWUXJ�������3D��6XSHU�
�����/(;,6��3D��6XSHU��-XQH������������7KH�WULDO�FRXUW�HOHFWHG�QRW�WR�LPSRVH
D�SHQDOW\�IRU�LQGHFHQW�DVVDXOW��XQODZIXO�UHVWUDLQW�DQG�WHUURULVWLF�WKUHDWV��DQG
LPSRVHG�QR�SULVRQ�WHUP�IRU� WKH�DWWHPSWHG� ,'6,�FRQYLFWLRQ��ZKLFK�ZDV�DOVR
PLVJUDGHG�DV�D�VHFRQG�GHJUHH�IHORQ\��KRZHYHU��WKH�FRXUW�GLG�VR�XQGHU�WKH
PLVWDNHQ� DSSUHKHQVLRQ� GLVFXVVHG� DERYH�� � 6R� DV� QRW� WR� GLVUXSW� LWV� RYHUDOO
VFKHPH��XSRQ�UHVHQWHQFLQJ��WKH�WULDO�FRXUW�PD\�RI�FRXUVH�FKRRVH�WR�LPSRVH
VHQWHQFH�RQ�WKHVH�RWKHU�FRXQWV��WKH�DJJUHJDWH�PD\�EH�HTXDO�WR�RU�JUHDWHU
WKDQ�WKH�VHQWHQFH�RULJLQDOO\�LPSRVHG��SURYLGHG�DQ\�LQFUHDVH�LV�QRW�WKH�UHVXOW
RI�MXGLFLDO�YLQGLFWLYHQHVV���6HH�&RPPRQZHDOWK�Y��6HUUDQR������$��G�����
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��� $SSHOODQW� KDV� DOVR� FKDOOHQJHG� FRXQVHO¶V� HIIHFWLYHQHVV� LQ� FRQQHFWLRQ

ZLWK�WKH�MXU\�ZDLYHU��IRU�UHDVRQV�RWKHU�WKDQ�WKH�HUURQHRXV�JUDGLQJ���&RXQVHO

IURP�WKH�$OOHJKHQ\�&RXQW\�3XEOLF�'HIHQGHU¶V�2IILFH�UHSUHVHQWHG�DSSHOODQW�DW

WKH� ZDLYHU� FROORTX\� DQG� DW� WULDO�� RQ� DSSHDO�� KLV� FRXQVHO� LV� DOVR� IURP� WKDW

RIILFH�� � ,Q� &RPPRQZHDOWK� Y�� &LSWDN�� ���� $��G� ����� �3D�� ������� RXU

6XSUHPH�&RXUW�KHOG�

$V� D� JHQHUDO� UXOH�� D� SXEOLF� GHIHQGHU� PD\� QRW� DUJXH� WKH
LQHIIHFWLYHQHVV�RI�DQRWKHU�PHPEHU�RI�WKH�VDPH�SXEOLF�GHIHQGHU¶V
RIILFH� VLQFH� DSSHOODWH� FRXQVHO�� LQ� HVVHQFH�� LV� GHHPHG� WR� KDYH
DVVHUWHG� D� FODLP� RI� KLV� RU� KHU� RZQ� LQHIIHFWLYHQHVV�� � :KHQ
DSSHOODWH� FRXQVHO� DVVHUWV� D� FODLP� RI� KLV� RU� KHU� RZQ
LQHIIHFWLYHQHVV�� WKH� FDVH� VKRXOG� EH� UHPDQGHG� VR� WKDW� QHZ
FRXQVHO�PD\�EH�DSSRLQWHG�H[FHSW�����ZKHUH��LW�LV�FOHDU�IURP�WKH
UHFRUG�WKDW�FRXQVHO�ZDV�LQHIIHFWLYH�RU�����ZKHUH�LW�LV�FOHDU�IURP
WKH�UHFRUG�WKDW�WKH�LQHIIHFWLYHQHVV�FODLP�LV�PHULWOHVV�

&LSWDN�� DW� �������� �FLWDWLRQV� RPLWWHG��� VHH� DOVR� &RPPRQZHDOWK� Y�

*UHHQ������$��G������3D���������&RPPRQZHDOWK�Y��6KHUDUG������$��G

�����3D��������

��� +HUH��LW�LV�QRW�DSSDUHQW�RQ�WKH�IDFH�RI�WKH�UHFRUG�WKDW�WULDO�FRXQVHO�ZDV

LQHIIHFWLYH��FRQYHUVHO\��LW�LV�QRW�FOHDU�WKH�FROORTX\�ZDV�VXIILFLHQW�� �7KH�RQO\

WKLQJ�FOHDU�IURP�WKH�WUDQVFULSW�LV�WKDW�GLIIHUHQW�SHRSOH�ZHUH�WDONLQJ�DW�RQFH�

VXFK�WKDW�WKH�VWHQRJUDSKHU�FOHDUO\�GLG�QRW�FDSWXUH�DOO�WKH�MXGJH¶V�ZRUGV��WKH

�������������������������������������������������������������������������������������������������������������

�3D��6XSHU���������&RPPRQZHDOWK�Y��:DONHU������$��G������3D��6XSHU�
�������DSSHDO�GHQLHG������$��G������3D���������FHUW��GHQLHG������8�6������
�������
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OHQJWK\�GHOD\�LQ�WUDQVFULSWLRQ�RI�WKH�FROORTX\�XQGRXEWHGO\�FRQWULEXWHG�WR�LWV

SDWFKZRUN�DSSHDUDQFH�DV�ZHOO�

��� $FFRUGLQJO\��ZH�UHPDQG�WKH�PDWWHU� IRU�DSSRLQWPHQW�RI�QHZ�DSSHOODWH

FRXQVHO�QRW�DVVRFLDWHG�ZLWK�WKH�SXEOLF�GHIHQGHU¶V�RIILFH���$IWHU�UHVHQWHQFLQJ�

FRXQVHO�PD\�HLWKHU� ILOH�D�SRVW�VHQWHQFH�PRWLRQ�ZLWKLQ� WHQ�GD\V� RU� D� GLUHFW

DSSHDO�ZLWKLQ�WKLUW\�GD\V����,I�D�SRVW�VHQWHQFH�PRWLRQ�LV�ILOHG��WKH�WULDO�FRXUW

PD\� FRQGXFW� VXFK� KHDULQJ� DV� LV� GHHPHG� QHFHVVDU\� WR� DGGUHVV� FODLPV

SURSHUO\�SUHVHUYHG�

��� -XGJPHQW� RI� VHQWHQFH� YDFDWHG�� FDVH� UHPDQGHG� IRU� DSSRLQWPHQW� RI

FRXQVHO��DQG�IRU�UHVHQWHQFLQJ���-XULVGLFWLRQ�UHOLQTXLVKHG�

���� 2ULH�0HOYLQ��-��FRQFXUV�LQ�WKH�UHVXOW�

����������������������������������
��$SSHOODQW�PD\�UHFHLYH�D�QHZ�WULDO�LI� WULDO�FRXQVHO¶V�LQHIIHFWLYHQHVV�DOORZHG
DQ� LQDGHTXDWH� ZDLYHU� FROORTX\�� � 2I� FRXUVH�� WKLV� ZRXOG� DOORZ� WKH
&RPPRQZHDOWK�WR�SHWLWLRQ�SUH�WULDO�WR�DPHQG�WKH�LQIRUPDWLRQ�WR�UHIOHFW�WKH
SURSHU� JUDGLQJ� IRU� DWWHPSWHG� UDSH� DQG� ,'6,�� DQG� WKH� HUURU� LQ� WKH� ZDLYHU
FROORTX\�ZRXOG�EH�JRQH���$SSHOODQW¶V�VXFFHVVIXO�FKDOOHQJH�WR�WKH�VHQWHQFH�KH
DOUHDG\�KDV�FRXOG�LURQLFDOO\�UHYLYH�WKH�ILUVW�GHJUHH�IHORQLHV�DQG�LQFUHDVH�KLV
H[SRVXUH�GUDPDWLFDOO\���2QH�PXVW�DOZD\V�EH�FDUHIXO�ZKDW�RQH�ZLVKHV�IRU�


