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��� $SSHOODQW�� (UQHVW� 7LJQH\�� DSSHDOV� IURP� WKH� MXGJPHQW� RI� VHQWHQFH

HQWHUHG�RQ�0DUFK����� ������ XSRQ� WKH� UHYRFDWLRQ� RI� SUREDWLRQ� LQ�ZKLFK� KH

ZDV� VHQWHQFHG� WR� D� WHUP� RI� LPSULVRQPHQW� RI� WZR� DQG� RQH�KDOI� ��� ò�� WR

VHYHQ�����\HDUV�� �7KH�$SSHOODQW�FODLPV�WULDO� FRXQVHO�ZDV� LQHIIHFWLYH� IRU� QRW

UDLVLQJ�DQ�REMHFWLRQ� WR�WKH� WULDO� FRXUW¶V� IDLOXUH�WR� LQIRUP�KLP�RI�KLV� ULJKW�RI

DOORFXWLRQ�SXUVXDQW�WR�3D�5�&ULP�3�������&������7KH�$SSHOODQW�IXUWKHU�FODLPV

WULDO� FRXQVHO�ZDV� LQHIIHFWLYH� IRU� IDLOLQJ� WR� UDLVH� WKLV� LVVXH� LQ� SRVW�VHQWHQFH

PRWLRQV��:H� ILQG� WKH� $SSHOODQW�ZDV� QRW� LQIRUPHG� RI� KLV� ULJKW� WR� VSHDN� RU

SURYLGHG� DQ� RSSRUWXQLW\� WR� SHUVRQDOO\� DGGUHVV� WKH� FRXUW�� � $FFRUGLQJO\�� ZH

ILQG� WULDO� FRXQVHO� LQHIIHFWLYH� DQG� YDFDWH� $SSHOODQW¶V� MXGJPHQW� RI� VHQWHQFH

DQG�UHPDQG�IRU�UHVHQWHQFLQJ�

��� 7KH� IDFWV� DQG�SURFHGXUDO� KLVWRU\�PD\� EH� VXPPDUL]HG� DV� IROORZV�� 2Q

$XJXVW����������WKH�$SSHOODQW�ZDV�IRXQG�JXLOW\�DW�1R��&&��������$�RI�RQH
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FRXQW� RI� LQYROXQWDU\� GHYLDWH� VH[XDO� LQWHUFRXUVH�� ��� 3D�&�6�$�� �� ������ DQG

RQH�FRXQW�RI�FRUUXSWLRQ�RI�PLQRUV�����3D�&�6�$�����������2Q�0DUFK��������

WKH� $SSHOODQW� ZDV� VHQWHQFHG� RQ� WKH� FRUUXSWLRQ� RI� PLQRUV� FRQYLFWLRQ� WR� D

WHUP�RI� LPSULVRQPHQW� RI� HOHYHQ�DQG�RQH�KDOI� ����ò�� WR� WZHQW\�WKUHH� ����

PRQWKV� IROORZHG� E\� D� WHQ�\HDU� SUREDWLRQDU\� VHQWHQFH� RQ� WKH� LQYROXQWDU\

GHYLDWH� VH[XDO� LQWHUFRXUVH� FRQYLFWLRQ�� 7KH� $SSHOODQW� ZDV� SDUROHG� -XO\� ���

�������2Q�-DQXDU\����������WKH�$SSHOODQW�HQWHUHG�D�JXLOW\�SOHD�WR�RQH�FRXQW

RI�FRUUXSWLRQ�RI�PLQRUV�DW�1R��&&����������$�KHDULQJ�ZDV�KHOG�0DUFK����

������ DQG� WKH� $SSHOODQW¶V� SUREDWLRQDU\� VWDWXV�ZDV� UHYRNHG�� 7KH� $SSHOODQW

ZDV� VHQWHQFHG� WR� D� WHUP� RI� LPSULVRQPHQW� RI� WZR� DQG� RQH�KDOI� ��� ò�� WR

VHYHQ�����\HDUV���3RVW�VHQWHQFH�PRWLRQV�ZHUH�ILOHG�DQG�GHQLHG��7KLV�DSSHDO

IROORZHG�

��� ,Q� UHYLHZLQJ�D�FODLP�RI� LQHIIHFWLYH�DVVLVWDQFH��WKH� ODZ�SUHVXPHV� WKDW

WULDO� FRXQVHO� ZDV� QRW� LQHIIHFWLYH�� DQG� WKH� GHIHQGDQW� EHDUV� WKH� EXUGHQ� RI

SURYLQJ� RWKHUZLVH�� &RPPRQZHDOWK� Y�� +DOO�� ���� 3D�� ����� ���� $��G� ���

��������FHUW��GHQLHG��BB�8�6��BB������6��&W��������������� �7R�HVWDEOLVK�DQ

LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� FODLP�� WKH� $SSHOODQW�PXVW� VKRZ�� ���� WKDW

WKH�FODLP�LV�RI�DUJXDEOH�PHULW������WKDW�FRXQVHO�KDG�QR�UHDVRQDEOH�VWUDWHJLF

EDVLV� IRU�KLV�RU�KHU�DFWLRQ� RU� LQDFWLRQ�� DQG����� WKDW� EXW� IRU� WKH�HUURUV� DQG

RPLVVLRQV�RI�FRXQVHO��WKHUH�LV�D�UHDVRQDEOH�SUREDELOLW\�WKDW�WKH�RXWFRPH�RI

WKH�SURFHHGLQJV�ZRXOG�KDYH�EHHQ�GLIIHUHQW�� �&RPPRQZHDOWK�Y��.LPEDOO�

BBB�3D��BBB������$��G������������
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��� ,Q�WKH�LQVWDQW�FDVH��ZH�ILQG�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�QRW�UDLVLQJ

DQ�REMHFWLRQ�WR�WKH�WULDO�FRXUW¶V�IDLOXUH�WR�LQIRUP�WKH�$SSHOODQW�RI�KLV�ULJKW�WR

VSHDN�� 3HQQV\OYDQLD� 5XOH� RI� &ULPLQDO� 3URFHGXUH� �����&������ 9LRODWLRQ� RI

3UREDWLRQ�� ,QWHUPHGLDWH� 3XQLVKPHQW�� RU� 3DUROH�� +HDULQJ� DQG

'LVSRVLWLRQ�� SURYLGHV� WKDW� ³>D@W� WKH� WLPH� RI� VHQWHQFLQJ�� WKH� MXGJH� VKDOO

DIIRUG� WKH� GHIHQGDQW� WKH� RSSRUWXQLW\� WR� PDNH� D� VWDWHPHQW� LQ� KLV� RU� KHU

EHKDOI� DQG� VKDOO� DIIRUG� FRXQVHO� IRU� ERWK�SDUWLHV� WKH� RSSRUWXQLW\� WR� SUHVHQW

LQIRUPDWLRQ�DQG�DUJXPHQW�UHODWLYH�WR�VHQWHQFLQJ�´�3D�5�&ULP�3�������&�����

���3D�&�6�$���HPSKDVLV�DGGHG���7KLV�VDPH�SURYLVLRQ�LV�IRXQG�LQ�3D�5�&ULP�3�

�����&������3URFHGXUH�DW� 7LPH�RI� 6HQWHQFLQJ�� 2XU� 6XSUHPH�&RXUW� KDV

LQWHUSUHWHG�WKLV�SURYLVLRQ�WR�UHTXLUH�D�WULDO�FRXUW�WR�LQIRUP�D�GHIHQGDQW�RI�KLV

ULJKW�WR�VSHDN�SULRU�WR�EHLQJ�VHQWHQFHG��&RPPRQZHDOWK�Y��7KRPDV�����

3D����������������$��G������������������)DLOXUH�WR�LQIRUP�D�GHIHQGDQW�SULRU

WR� VHQWHQFLQJ� RI� KLV� ULJKW� RI� DOORFXWLRQ� XQGHU� 3D�5�&ULP�3�� �����&����

UHTXLUHV�WKH�FDVH�EH�UHPDQGHG�IRU�UHVHQWHQFLQJ�VR�WKDW�D�GHIHQGDQW�PD\�EH

DGYLVHG�RI�KLV�ULJKW�WR�DGGUHVV�WKH�FRXUW��&RPPRQZHDOWK�Y��%DU]\N�����

$��G�����������3D��6XSHU���������6HH�DOVR�&RPPRQZHDOWK�Y��$QGHUVRQ�

����$��G�������������3D��6XSHU���������KROGLQJ�IDLOXUH�WR�JUDQW�D�GHIHQGDQW

WKH�ULJKW�WR�DGGUHVV�WKH�FRXUW�SULRU�WR�VHQWHQFLQJ�XQGHU�5XOH������UHTXLUHV

UHYHUVDO��

��� 7KH� &RPPRQZHDOWK� FRQFHGHV� WKH� $SSHOODQW� ZDV� QRW� LQIRUPHG� RI� KLV

ULJKW� RI� DOORFXWLRQ� GXULQJ� WKH� SUREDWLRQ� UHYRFDWLRQ� KHDULQJ�� DQG� FRXQVHO¶V
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IDLOXUH� WR� UDLVH� VXFK� DQ� REMHFWLRQ� FRQVWLWXWHV� LQHIIHFWLYH� DVVLVWDQFH� RI

FRXQVHO����,Q�OLJKW�RI�WKH�IDFW�WKHUH�LV�QR�FDVH�ODZ�ZKLFK�GLUHFWO\�DGGUHVVHV

WKH�UHOLHI�ZDUUDQWHG�XQGHU�5XOH������&�����IRU�IDLOXUH�WR�LQIRUP�D�GHIHQGDQW

RI� KLV� ULJKW� RI� DOORFXWLRQ��ZH�H[WHQG� WKH� VDPH� SULQFLSOH� HVWDEOLVKHG� E\� WKH

LQWHUSUHWLYH�GHFLVLRQV�XQGHU�WKH�LGHQWLFDO�SURYLVLRQ�IRXQG�LQ�5XOH������&�����

7KHUHIRUH��ZH�YDFDWH�WKH�MXGJPHQW�RI�VHQWHQFH�DQG�UHPDQG�IRU�UHVHQWHQFLQJ

LQ�DFFRUGDQFH�ZLWK�WKLV�RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�

����������������������������������
���:H�UHFRJQL]H�WKDW�DSSHOODWH�FRXQVHO�DQG�SUREDWLRQ�UHYRFDWLRQ�FRXQVHO�DUH
ERWK�DIILOLDWHG�ZLWK�WKH�$OOHJKHQ\�&RXQW\�3XEOLF�'HIHQGHU¶V�2IILFH��,W�LV�ZHOO�
VHWWOHG� WKDW� ZKHQ� FRXQVHO� UDLVHV� D� FODLP� FKDOOHQJLQJ� WKH� HIIHFWLYHQHVV� RI
DQRWKHU�DWWRUQH\�IURP�WKH�VDPH�RIILFH��WKH�PDWWHU�VKRXOG�EH�UHPDQGHG�IRU
DSSRLQWPHQW� RI� QHZ� FRXQVHO� XQOHVV�� ���� LW� LV� FOHDU� IURP� WKH� UHFRUG� WKDW
FRXQVHO� ZDV� LQHIIHFWLYH�� RU� ���� LW� LV� FOHDU� IURP� WKH� UHFRUG� WKDW� WKH
LQHIIHFWLYHQHVV�FODLP�LV�PHULWOHVV��&RPPRQZHDOWK�Y��&ROOLQV������3D������
���������$��G������������������FLWLQJ�&RPPRQZHDOWK�Y��0F%HH������3D�
��������������$��G�����������������$IWHU�UHYLHZ�RI�WKH�$SSHOODQW¶V�FODLP��ZH
ILQG�LW�LV�FOHDU�IURP�WKH�UHFRUG�WKDW�FRXQVHO�ZDV�LQHIIHFWLYH�LQ�IDLOLQJ�WR�FDOO
WKH�WULDO�FRXUW¶V�DWWHQWLRQ�WR�LWV�IDLOXUH�WR�LQIRUP�WKH�$SSHOODQW�RI�KLV�ULJKW�WR
VSHDN�� 7KHUHIRUH�� UHPDQGLQJ� IRU� DSSRLQWPHQW� RI� QHZ� FRXQVHO� LV� QRW
ZDUUDQWHG�


