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��� �7KLV� LV� DQ� DSSHDO� IURP� WKH� MXGJPHQW� RI� VHQWHQFH�HQWHUHG� LQ� WKH

&RXUW�RI�&RPPRQ�3OHDV�RI�/DQFDVWHU�&RXQW\�IROORZLQJ�$SSHOODQW¶V�RSHQ

JXLOW\� SOHD� WR� WKH� FKDUJH� RI� WKLUG� GHJUHH� PXUGHU�� � 2Q� DSSHDO�

$SSHOODQW¶V� VROH� FRQWHQWLRQ� LV� WKDW� KHU� VHQWHQFH� LV� PDQLIHVWO\

H[FHVVLYH���:H�DIILUP�

�� �� 7KH� UHOHYDQW� IDFWV� DQG� SURFHGXUDO� KLVWRU\� DUH� DV� IROORZV�� 2Q

-DQXDU\�����������$SSHOODQW�ZDV�EDE\VLWWLQJ�WKH�VL[�PRQWK�ROG�YLFWLP

DW� KHU� KRPH� LQ� /DQFDVWHU� &RXQW\� ZKHQ�� DW� VRPH� SRLQW�� $SSHOODQW

YLROHQWO\� VKRRN� DQG� VWUXFN� WKH� LQIDQW�� � $SSUR[LPDWHO\� WZHQW\�IRXU

KRXUV�ODWHU��WKH�LQIDQW�GLHG�DV�D�GLUHFW�UHVXOW�RI�$SSHOODQW¶V�DFWLRQV�

�����$SSHOODQW�ZDV�DUUHVWHG�DQG�FKDUJHG�ZLWK�FULPLQDO�KRPLFLGH�� �2Q

0DUFK���� ������ VKH�SOHG�JXLOW\� WR� WKLUG� GHJUHH�PXUGHU� DQG�� RQ� $SULO

����������VKH�ZDV�VHQWHQFHG�WR�QRW�OHVV�WKDQ�WHQ�RU�PRUH�WKDQ�WKLUW\
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\HDUV� LPSULVRQPHQW�� $SSHOODQW� ILOHG� D� SRVW�VHQWHQFH� PRWLRQ� VHHNLQJ

PRGLILFDWLRQ�RI�KHU�VHQWHQFH��ZKLFK�ZDV�GHQLHG�E\�WKH�WULDO�FRXUW��DQG

WKLV�WLPHO\�DSSHDO�IROORZHG�

������$V�LQGLFDWHG�SUHYLRXVO\��$SSHOODQW¶V�VROH�LVVXH�RQ�DSSHDO�LV� WKDW

WKH�WULDO� FRXUW� LPSRVHG�D�PDQLIHVWO\� H[FHVVLYH� VHQWHQFH�� � 7R� VXSSRUW

WKLV� FRQWHQWLRQ�� $SSHOODQW� DOOHJHV� WKDW� WKH� WULDO� FRXUW� UHOLHG� RQ� DQ

LPSHUPLVVLEOH� IDFWRU� LQ� VHQWHQFLQJ� KHU� DW� WKH� WRS� RI� WKH� VWDQGDUG

UDQJH��� � 1DPHO\�� $SSHOODQW� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� LPSURSHUO\

IRFXVHG� RQ� WKH� IDFW� WKDW� ZRUNLQJ�PRWKHUV� PLJKW� TXLW� WKHLU� MREV� DQG

ZLWKGUDZ�WKHLU�FKLOGUHQ�IURP�GD\FDUH�IDFLOLWLHV�GXH�WR�IHDU�JHQHUDWHG�E\

$SSHOODQW¶V�DFWLRQV�

��� � � $SSHOODQW¶V� FKDOOHQJH� LV� WR� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� KHU

VHQWHQFH�� DQG�� WKHUHIRUH�� LW� PXVW� EH� FRQVLGHUHG� D� SHWLWLRQ� IRU

SHUPLVVLRQ� WR� DSSHDO�� DV� WKH� ULJKW� WR� DSSHDO� IURP� WKH� GLVFUHWLRQDU\

DVSHFWV� RI� VHQWHQFLQJ� DUH� QRW� DEVROXWH��� &RPPRQZHDOWK� Y�

:LOOLDPV�� ���� $��G� ����� �3D�6XSHU�� ������ �HQ� EDQF��� � %HIRUH� D

FKDOOHQJH� WR� WKH� VHQWHQFH� ZLOO� EH� KHDUG� RQ� WKH� PHULWV�� DQ� DSSHOODQW

����������������������������������
��$SSHOODQW�GRHV�QRW�GLVSXWH�WKDW�KHU�VHQWHQFH�LV�ZLWKLQ�WKH�VWDWXWRU\
OLPLWV�
��8SRQ�HQWU\�RI�D�JXLOW\�SOHD��D�GHIHQGDQW�JHQHUDOO\�ZDLYHV�DOO�GHIHFWV
DQG� GHIHQVHV� H[FHSW� WKRVH� FRQFHUQLQJ� WKH� YDOLGLW\� RI� WKH� SOHD�� WKH
MXULVGLFWLRQ�RI�WKH�WULDO�FRXUW��DQG�WKH�OHJDOLW\�RI�WKH�VHQWHQFH�LPSRVHG�
&RPPRQZHDOWK� Y�� 5HLFKOH�� ���� $��G� ����� �3D�6XSHU�� ������
+RZHYHU��ZKHQ�WKH�SOHD�DJUHHPHQW� LV�RSHQ��FRQWDLQLQJ�QR�EDUJDLQHG
IRU� RU� VWDWHG� WHUP� RI� VHQWHQFH�� WKH� GHIHQGDQW� ZLOO� QRW� EH� SUHFOXGHG
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PXVW�VHW�IRUWK�LQ�KHU�EULHI��D�FRQFLVH�VWDWHPHQW�RI�UHDVRQV�UHOLHG�XSRQ

IRU�DOORZDQFH�RI�DSSHDO�ZLWK�UHVSHFW�WR�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�KHU

VHQWHQFH��3D�5�$�3�������I��� �+HUH��$SSHOODQW�KDV�VHW� IRUWK� D� SURSHU�

VHSDUDWH� VWDWHPHQW� DV� UHTXLUHG� E\� 5XOH� �����I��� E\� ZKLFK� VKH

DWWHPSWV� WR�GHPRQVWUDWH�WKDW� D� VXEVWDQWLDO� TXHVWLRQ� H[LVWV� UHJDUGLQJ

WKH�DSSURSULDWHQHVV�RI�WKH�VHQWHQFH�LPSRVHG�

7KH�GHWHUPLQDWLRQ�RI�ZKHWKHU�D�SDUWLFXODU�LVVXH�FRQVWLWXWHV
D� VXEVWDQWLDO� TXHVWLRQ� PXVW� EH� HYDOXDWHG� RQ� D� FDVH� E\
FDVH�EDVLV���+RZHYHU��ZH�ZLOO�EH�LQFOLQHG�WR�DOORZ�DQ�DSSHDO
ZKHUH� DQ� DSSHOODQW� DGYDQFHV� D� FRORUDEOH� DUJXPHQW� WKDW
WKH� WULDO� MXGJH¶V� DFWLRQV� ZHUH�� ���� LQFRQVLVWHQW� ZLWK� D
VSHFLILF�SURYLVLRQ�RI�WKH�6HQWHQFLQJ�&RGH��RU� ����FRQWUDU\
WR� WKH� IXQGDPHQWDO� QRUPV� ZKLFK� XQGHUOLH� WKH� VHQWHQFLQJ
SURFHVV�

�&RPPRQZHDOWK� Y�� $QGUHZV�� ���� $��G� ����� ������� �3D�6XSHU�

������ �FLWDWLRQ� DQG� TXRWDWLRQ� RPLWWHG��� �:H� ILQG� WKDW� $SSHOODQW� KDV

UDLVHG� D� VXEVWDQWLDO� TXHVWLRQ� LQ� WKLV� FDVH�� DQG�� WKHUHIRUH�� ZH� VKDOO

DGGUHVV� WKH�PHULWV� RI� KHU� VHQWHQFLQJ� LVVXH��6HH�&RPPRQZHDOWK�Y�

0DUWLQ�� ����� :/� ������ �3D�6XSHU�� ILOHG� ��������� �KROGLQJ� WKDW� D

FODLP�WKDW�D�VHQWHQFH�LV�H[FHVVLYH�EHFDXVH�WKH�WULDO�FRXUW�UHOLHG�RQ�DQ

LPSHUPLVVLEOH�IDFWRU�UDLVHV�D�VXEVWDQWLDO�TXHVWLRQ��

�� �� � ³6HQWHQFLQJ� LV� D� PDWWHU� YHVWHG� LQ� WKH� VRXQG� GLVFUHWLRQ� RI� WKH

VHQWHQFLQJ� MXGJH�� DQG� D� VHQWHQFH� ZLOO� QRW� EH� GLVWXUEHG� RQ� DSSHDO

����������������������������������������������������������������������������������������������������
IURP� DSSHDOLQJ� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� KHU� VHQWHQFH�
&RPPRQZHDOWK�Y��'DOEHUWR������$��G�����3D�6XSHU��������
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DEVHQW� D� PDQLIHVW� DEXVH� RI� GLVFUHWLRQ�´� +DUULV�� ���� $��G� DW� ����

�FLWDWLRQ�RPLWWHG��

,Q� GHFLGLQJ� ZKHWKHU� D� WULDO� MXGJH� FRQVLGHUHG� RQO\
SHUPLVVLEOH�IDFWRUV�LQ�VHQWHQFLQJ�D�GHIHQGDQW��DQ�DSSHOODWH
FRXUW� PXVW�� RI� QHFHVVLW\�� UHYLHZ� DOO� RI� WKH� MXGJH¶V
FRPPHQWV�� � 0RUHRYHU�� LQ�PDNLQJ� WKLV� GHWHUPLQDWLRQ� LW� LV
QRW� QHFHVVDU\� WKDW� DQ� DSSHOODWH� FRXUW� EH� FRQYLQFHG� WKDW
WKH� WULDO� MXGJH� LQ� IDFW� UHOLHG� XSRQ� DQ� HUURQHRXV
FRQVLGHUDWLRQ��LW�LV�VXIILFLHQW�WR�UHQGHU�D�VHQWHQFH�LQYDOLG�LI
LW� UHDVRQDEO\�DSSHDUV� IURP�WKH� UHFRUG� WKDW� WKH� WULDO� FRXUW
UHOLHG�LQ�ZKROH�RU�LQ�SDUW�XSRQ�VXFK�D�IDFWRU�

&RPPRQZHDOWK� Y�� (QQLV�� ���� $��G� ������ ����� �3D�6XSHU�� �����

�TXRWDWLRQ�RPLWWHG���6HH�&RPPRQZHDOWK�Y��+DUULV������$��G�����

�3D�6XSHU��������

�������$IWHU�UHYLHZLQJ�WKH�UHFRUG��ZH�ILQG�WKDW�WKH�WULDO�FRXUW�QRWHG�RQ

WKH�UHFRUG�WKH�QHJDWLYH�HIIHFW�$SSHOODQW¶V�DFWLRQV�ZRXOG�KDYH�RQ�VRPH

ZRUNLQJ�PRWKHUV�ZKR�UHO\�RQ�EDE\VLWWHUV�RQ�D�GDLO\�EDVLV���6SHFLILFDOO\�

DW� WKH� VHQWHQFLQJ� KHDULQJ�� WKH� WULDO� FRXUW� VWDWHG� WKH� IROORZLQJ� WR

$SSHOODQW�

<RX�KDYH�GHVWUR\HG�WKH�OLYHV�RI�PRUH�WKDQ�MXVW�WKDW
\RXQJ� FKLOG�� DQ� LQQRFHQW� FKLOG� JLYHQ� LQWR�\RXU� FDUH�� � 7KH
UHDOLW\� RI� OLIH� WRGD\� LV� WKDW� VRFLHW\� GRHV� QHHG� FDUHJLYHUV�
<RXQJ�IDPLOLHV�QHHG�FDUHJLYHUV���:RPHQ�KDYH�WKH�ULJKW��LI
WKH\� HOHFW�� WR� ZRUN�� � 6RPH� ZRPHQ� GRQ¶W� KDYH� D� FKRLFH�
WKH\�KDYH�WR�ZRUN�LQ�RUGHU�IRU�WKHLU�IDPLOLHV�WR�OLYH���7KH\
DOVR�KDYH�WKH�ULJKW�WR�KDYH�FKLOGUHQ�DQG�KDYH�IDPLOLHV�
&DUHJLYHUV�DUHQ¶W�IRUFHG�WR�EH�FDUHJLYHUV���<RX�HOHFWHG�WR

GR�WKLV���<RX�HOHFWHG�WR�WDNH�FKLOGUHQ�LQWR�\RXU�KRPH���<RX
GLGQ¶W� GR� LW� IRU� IUHH�� \RX� ZHUH� SDLG� IRU� LW�� � <RX� KDYH� DQ
REOLJDWLRQ�� � <RX� DQG� DOO� FDUHJLYHUV� KDYH� DQ� REOLJDWLRQ� WR
JLYH� ZKDW� \RX� KDYH� EHHQ� HQJDJHG� WR� GR�� � 1RERG\� FDQ
GHPDQG�\RXU�ORYH��DOWKRXJK��,� WKLQN�\RX�JDYH� LW� WR� WKRVH
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FKLOGUHQ�� � 7KH\� GHPDQG� WKDW� WKH� FDUH� EH� FDULQJ� DQG�
PRVWO\��VDIH�
,Q� DGGLWLRQ� WR� ZKDW� \RX¶YH� GRQH� WR� WKLV� IDPLO\�� \RX¶YH

GRQH� WKLV� WR� PDQ\� IDPLOLHV� ZKR� DUH� QRZ� DIUDLG� WR� WDNH
FKLOGUHQ�WR�FDUHJLYHUV�� �+RZ�PDQ\�ZRPHQ�TXLW� WKHLU� MREV
EHFDXVH� RI� IHDU� WKDW� VRPHWKLQJ� WHUULEOH� OLNH� WKLV� FRXOG
KDSSHQ"

1�7����������DW��������HPSKDVLV�DGGHG��

��� ��:H�FRQFOXGH�WKDW�WKH�WULDO�FRXUW�PHUHO\�PHQWLRQHG� WKH�IDFW� WKDW

$SSHOODQW¶V� DFWLRQV� ZRXOG� KDYH� D� QHJDWLYH� LPSDFW� RQ� VRPH� ZRUNLQJ

IDPLOLHV�� SDUWLFXODUO\� ZRUNLQJ� ZRPHQ�� ZKR� UHO\� RQ� EDE\VLWWHUV�� � $V

VXFK�� ZH� ILQG� WKDW� WKH� WULDO� FRXUW� GLG� QRW� UHO\� RQ� DQ� LPSHUPLVVLEOH

IDFWRU�

��� ��,Q�DQ\�HYHQW��HYHQ�LI�ZH�ZHUH�WR�DVVXPH��DUJXHQGR��WKDW�WKH�WULDO

FRXUW� UHOLHG� RQ� WKH� IDFWRU� DW� LVVXH�� ZH� ILQG� WKDW� VXFK� UHOLDQFH� ZDV

SHUPLVVLEOH���,Q�VHQWHQFLQJ�DQ�DSSHOODQW��WKH�WULDO�FRXUW�LV�SHUPLWWHG�WR

FRQVLGHU� WKH� VHULRXVQHVV� RI� WKH� RIIHQVH� DQG� LWV� LPSDFW� RQ� WKH

FRPPXQLW\��&RPPRQZHDOWK�Y��&KLOGUHVV������$��G�������3D�6XSHU�

�������7KH�WULDO�FRXUW¶V�VWDWHPHQWV�WKDW� LW� UHFRJQL]HG�WKDW�$SSHOODQW¶V

DFWLRQ�ZRXOG�DGYHUVHO\�DIIHFW�VRPH�IDPLOLHV�PD\�EH�FKDUDFWHUL]HG�DV�D

FRPPHQW� RQ� WKH� LPSDFW� $SSHOODQW¶V� RIIHQVH� KDG� RQ� WKH� FRPPXQLW\�

$FFRUGLQJO\�� ZH� FDQQRW� ILQG� WKDW� WKH� IDFWRU� DW� LVVXH� ZDV� DQ
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LPSHUPLVVLEOH� IDFWRU�� DQG�� WKHUHIRUH�� ZH� FDQQRW� ILQG� WKDW� $SSHOODQW¶V

VHQWHQFH�ZDV�PDQLIHVWO\�H[FHVVLYH�RQ�WKLV�EDVLV��

���� $IILUPHG�

����������������������������������
��:H�QRWH�WKDW�$SSHOODQW�DOVR�VXJJHVWV�WKDW�WKH�IDFWRU�DW�LVVXH�ZDV
LPSURSHU�VLQFH�WKHUH�ZDV�QR�VWDWLVWLFDO�HYLGHQFH�LQGLFDWLQJ�WKDW�SHRSOH
ZKR�UHO\�RQ�FKLOGFDUH�ZHUH�DIIHFWHG�E\�$SSHOODQW¶V�DFWLRQV�LQ�DQ\
PDQQHU���:H�ILQG�WKDW�VXFK�HYLGHQFH�ZDV�XQQHFHVVDU\�LQ�WKLV�FDVH���,W
ZDV�UHDVRQDEOH�IRU�WKH�WULDO�FRXUW�WR�FRQFOXGH�WKDW�PHPEHUV�RI
$SSHOODQW¶V�FRPPXQLW\�ZRXOG�EH�DGYHUVHO\�LPSDFWHG�E\�$SSHOODQW¶V
YLROHQW�DWWDFN�XSRQ�WKH�YLFWLP��ZKRP�VKH�ZDV�EDE\VLWWLQJ���:H�KDYH
IRXQG�QR�FDVH�ODZ��DQG�$SSHOODQW�KDV�IDLOHG�WR�FLWH�DQ\��VXJJHVWLQJ
WKDW�D�VWDWLVWLFDO�VWXG\�RI�$SSHOODQW¶V�LPSDFW�XSRQ�WKH�FRPPXQLW\�ZDV
QHFHVVDU\�LQ�D�FDVH�VXFK�DV�WKLV�


