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��� $SSHOODQW��/DZUHQFH�:��'DYLV��DSSHDOV�IURP�WKH�MXGJPHQW�RI�VHQWHQFH

HQWHUHG�RQ�0D\����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�/\FRPLQJ�&RXQW\�

IROORZLQJ� KLV� FRQYLFWLRQ� RI� YDULRXV� GUXJ�UHODWHG� RIIHQVHV�� 2Q� DSSHDO�� WKH

$SSHOODQW�FKDOOHQJHV�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ��)RU�WKH�UHDVRQV

WKDW�IROORZ��ZH�DIILUP�

��� 7KH� IDFWV� DQG�SURFHGXUDO� KLVWRU\�PD\� EH� VXPPDUL]HG� DV� IROORZV�� 2Q

0D\�����������DW�DSSUR[LPDWHO\������S�P���WKH�$SSHOODQW�VROG�FRFDLQH�WR�DQ

XQGHUFRYHU�SROLFH�RIILFHU��&RUSRUDO�5��6FRWW�+XQWHU��RI�WKH�:LOOLDPVSRUW�3ROLFH

'HSDUWPHQW�� 7KH� VDOH� RFFXUUHG� DW� WKH� LQWHUVHFWLRQ� RI� &DPSEHOO� DQG� *UDFH

6WUHHWV��:LOOLDPVSRUW��/\FRPLQJ�&RXQW\��7KH�$SSHOODQW�ZDV�FKDUJHG�ZLWK�RQH

FRXQW�HDFK�RI�GHOLYHU\�RI�D� FRQWUROOHG� VXEVWDQFH�� SRVVHVVLRQ�ZLWK� LQWHQW� WR

GHOLYHU� D� FRQWUROOHG� VXEVWDQFH�� SRVVHVVLRQ� RI� D� FRQWUROOHG� VXEVWDQFH� DQG
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SRVVHVVLRQ� RI� GUXJ� SDUDSKHUQDOLD��� 2Q� 0D\� ���� ����� D� MXU\� IRXQG� WKH

$SSHOODQW�JXLOW\�RI�DOO� IRXU�FRXQWV�� �$W� WKH�VHQWHQFLQJ�KHDULQJ�KHOG�RQ�0D\

���� ������ WKH� &RPPRQZHDOWK� DUJXHG� IRU� WKH� DSSOLFDWLRQ� RI� WKH� VFKRRO

HQKDQFHPHQW�SURYLVLRQV�XQGHU� WKH� VHQWHQFLQJ�JXLGHOLQHV� LQ�����3D�&RGH��

������F��DQG��������E��ZKLFK�SURYLGH�DV�IROORZV�

���������*XLGHOLQH�VHQWHQFH�UHFRPPHQGDWLRQ��JHQHUDO�

������

�F� <RXWK�6FKRRO�(QKDQFHPHQW�VHQWHQFH�UHFRPPHQGDWLRQV�
,I� WKH� FRXUW� GHWHUPLQHV� WKDW� DQ� RIIHQGHU� YLRODWHG� WKH
GUXJ�DFW�SXUVXDQW�WR����������E������PRQWKV�VKDOO�EH
DGGHG� WR� WKH� ORZHU� OLPLW�RI� WKH�VWDQGDUG� UDQJH�RI� WKH
DSSOLFDEOH� VHQWHQFLQJ�PDWUL[� DQG� ���PRQWKV� VKDOO� EH
DGGHG�WR�WKH�XSSHU�OLPLW�RI� WKH�VWDQGDUG� UDQJH�RI�WKH
DSSOLFDEOH�VHQWHQFLQJ�PDWUL[�������

����3D�&RGH�������F��

���������*XLGHOLQH�VHQWHQFH�UHFRPPHQGDWLRQV��HQKDQFHPHQWV�

�����

�E� <RXWK�6FKRRO�(QKDQFHPHQW

��� :KHQ� WKH� FRXUW� GHWHUPLQHV� WKDW� WKH� RIIHQGHU
HLWKHU� GLVWULEXWHG� D� FRQWUROOHG� VXEVWDQFH� WR� D
SHUVRQ� RU� SHUVRQV� XQGHU� WKH� DJH� RI� ��� LQ
YLRODWLRQ� RI� ��� 3�6�� �� ��������� RU
PDQXIDFWXUHG�� GHOLYHUHG� RU� SRVVHVVHG� ZLWK
LQWHQW� WR� GHOLYHU� D� FRQWUROOHG� VXEVWDQFH� ZLWKLQ
����� IHHW� RI� D� SXEOLF� RU� SULYDWH� HOHPHQWDU\� RU
VHFRQGDU\� VFKRRO�� WKH� FRXUW� VKDOO� FRQVLGHU� WKH
UDQJH�RI�VHQWHQFHV�GHVFULEHG�LQ���������F��

����������������������������������
�����3�6������������D����������3�6������������D�������DQG����3�6��������
����D������UHVSHFWLYHO\�
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��� 7KH�<RXWK�6FKRRO�(QKDQFHPHQW�RQO\�DSSOLHV� WR
YLRODWLRQV� RI� ��� 3�6�� �� ��������D������ DQG
�D������

��� 7KH� <RXWK�6FKRRO� (QKDQFHPHQW� VKDOO� DSSO\� WR
HDFK�YLRODWLRQ�ZKLFK�PHHWV�WKH�FULWHULD�DERYH�

����3D�&RGH��������E��

��� 7KH� &RPPRQZHDOWK� DUJXHG� DW� VHQWHQFLQJ� WKDW� WKH� DERYH� JXLGHOLQHV

VKRXOG�DSSO\�VLQFH�WKH�GUXJ�VDOH�LQ�TXHVWLRQ�RFFXUUHG�ZLWKLQ�������IHHW�RI�6W�

-RVHSK¶V�6FKRRO��D�SDURFKLDO�HOHPHQWDU\�VFKRRO��ZKLFK� LV� ORFDWHG�RQ�)RXUWK

6WUHHW� LQ� :LOOLDPVSRUW�� 7R� VXSSRUW� WKLV� FRQWHQWLRQ�� WKH� &RPPRQZHDOWK

SUHVHQWHG� WKH� WHVWLPRQ\� RI� 2IILFHU� .LP� 'RFNH\� RI� WKH� :LOOLDPVSRUW� 3ROLFH

'HSDUWPHQW�ZKR�SHUIRUPHG�WKH�PHDVXUHPHQW�IRU�WKH�VFKRRO�HQKDQFHPHQW�

&RUSRUDO�+XQWHU�KDG�LQIRUPHG�2IILFHU�'RFNH\�DV�WR�WKH� ORFDWLRQ�RI� WKH�VDOH

DQG�6W��-RVHSK¶V�6FKRRO��8VLQJ�D�SROLFH�YHKLFOH�HTXLSSHG�ZLWK�D�9DVFDU�XQLW

ZKLFK�ZDV�FDSDEOH�RI�PHDVXULQJ�VSHHG�DQG�GLVWDQFH��2IILFHU�'RFNH\�WHVWLILHG

KH�EHJDQ�KLV�PHDVXUHPHQW�IURP�WKH�VWUHHW�DFURVV�IURP�WKH�VRXWKZHVW�FRUQHU

RI�WKH�SOD\JURXQG�RI�6W��-RVHSK¶V�6FKRRO����+H�WKHQ�SURFHHGHG�WR�WUDYHO�ZHVW

RQ� )RXUWK� 6WUHHW� DQG� VRXWK� RQWR� &DPSEHOO� 6WUHHW� WR� WKH� LQWHUVHFWLRQ� RI

&DPSEHOO�DQG�*UDFH�6WUHHWV���+H�WHVWLILHG�WKH�GLVWDQFH�IURP�WKH�FRUQHU�RI�WKH

SOD\JURXQG� WR� ZKHUH� WKH� WUDQVDFWLRQ� RFFXUUHG� ZDV� ����� PLOHV� RU� ������

����������������������������������
���2IILFHU�'RFNH\�WHVWLILHG�D�VLGHZDON�VHSDUDWHG�WKH�VRXWKZHVWHUQ�FRUQHU�RI
WKH� SOD\JURXQG� IURP� )RXUWK� 6WUHHW�� 2IILFHU� 'RFNH\� DOVR� WHVWLILHG� WKH
SOD\JURXQG�ZDV�XVHG�DV�D�SDUNLQJ�ORW�DIWHU�VFKRRO�KRXUV�
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IHHW��� 7KH� WULDO� FRXUW� VHQWHQFHG� WKH� $SSHOODQW� WR� DQ� DJJUHJDWH� WHUP� RI

LPSULVRQPHQW�RI�WZHQW\�IRXU������WR� ILIW\�IRXU������PRQWKV��ZKLFK�LQFOXGHG

WKH�DSSOLFDWLRQ�RI�WKH�VFKRRO�HQKDQFHPHQW�SURYLVLRQV�XQGHU� WKH�VHQWHQFLQJ

JXLGHOLQHV�

��� 7KH�$SSHOODQW� UDLVHV� RQH� LVVXH�RQ�DSSHDO�� �+H�DOOHJHV� WKH� WULDO� FRXUW

HUUHG�LQ�LPSRVLQJ�D�VHQWHQFH�DSSO\LQJ�WKH�VFKRRO�HQKDQFHPHQW�SURYLVLRQV�RI

WKH� VHQWHQFLQJ� JXLGHOLQHV�� 6SHFLILFDOO\�� WKH� $SSHOODQW� FODLPV� WKH

PHDVXUHPHQW�VKRXOG�KDYH�RFFXUUHG�IURP�WKH�VFKRRO�EXLOGLQJ�UDWKHU�WKDQ�WKH

VFKRRO�SURSHUW\���7KH�$SSHOODQW�DOVR�DUJXHV�WKH�&RPPRQZHDOWK�VKRXOG�KDYH

XVHG� D� VWUDLJKW�OLQH�PHDVXUHPHQW� UDWKHU� WKDQ� D� SHGHVWULDQ� PHDVXUHPHQW�

)LQDOO\�� WKH�$SSHOODQW�FODLPV� WKH�HYLGHQFH�SUHVHQWHG�DW�VHQWHQFLQJ�ZDV�QRW

VXIILFLHQW�WR�HVWDEOLVK�WKH�GUXJ�VDOH�RFFXUUHG�ZLWKLQ�������IHHW�RI�D�VFKRRO�

��� :H� UHFRJQL]H� WKH� $SSHOODQW¶V� FODLP� FKDOOHQJHV� WKH� GLVFUHWLRQDU\

DVSHFWV�RI�VHQWHQFLQJ��6HQWHQFLQJ�LV�D�PDWWHU�YHVWHG�LQ�WKH�VRXQG�GLVFUHWLRQ

RI� WKH� VHQWHQFLQJ� FRXUW� ZKRVH� MXGJPHQW� ZLOO� QRW� EH� GLVWXUEHG� RQ� DSSHDO

DEVHQW� DQ� DEXVH� RI� GLVFUHWLRQ�� � &RPPRQZHDOWK� Y�� &DPSLRQ�� ���� $��G

������������3D��6XSHU���������DSSHDO�GHQLHG������3D�����������$��G�����

�������� ,W� LV�ZHOO� VHWWOHG� WKDW� DQ�DSSHOODQW� GRHV� QRW� KDYH� DQ� DSSHDO� DV� RI

ULJKW�IURP�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�KLV�VHQWHQFH�����3D�&�6�$���������E��

&RPPRQZHDOWK� Y�� 5RYLQVNL�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

����������������������������������
���7KH�ZLGWK�RI�WKH�VLGHZDON�DQG�GLVWDQFH�IURP�WKH�SROLFH�FUXLVHU�WR�WKH
VRXWKZHVWHUQ�SRLQW�RQ�WKH�SOD\JURXQG�LV�QRW�LQFOXGHG�LQ�WKLV�FDOFXODWLRQ�
+RZHYHU��2IILFHU�'RFNH\�HVWLPDWHG�WKH�GLVWDQFH�DV����IHHW�
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DSSHDO�GHQLHG�������3D��/H[LV�������3D��0D\������������%HIRUH�D�FKDOOHQJH

WR�WKH�MXGJPHQW�RI�VHQWHQFH�ZLOO�EH�KHDUG�RQ�WKH�PHULWV��DQ�DSSHOODQW�PXVW

GHPRQVWUDWH�WKDW�WKHUH�LV�D�VXEVWDQWLDO�TXHVWLRQ�WKDW�WKH�VHQWHQFH�LPSRVHG

LV� LQDSSURSULDWH� XQGHU� WKH� VHQWHQFLQJ� JXLGHOLQHV�� &RPPRQZHDOWK� Y�

5RGULTXH]������$��G�����������3D��6XSHU���������DSSHDO�GHQLHG������3D�

���������$��G������������� �7R�VDWLVI\�WKLV�UHTXLUHPHQW��DQ�DSSHOODQW�PXVW

VHW�IRUWK�LQ�KLV�EULHI�D�FRQFLVH�VWDWHPHQW�RI�UHDVRQV�UHOLHG�XSRQ�IRU�DOORZDQFH

RI�DSSHDO�ZLWK�UHVSHFW�WR�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�D�VHQWHQFH��3D�5�$�3�

�����I���&RPPRQZHDOWK�Y��7XODG]LHFNL������3D����������������$��G���

�������� � 7KH� $SSHOODQW� LQ� WKLV� FDVH� KDV� IDLOHG� WR� LQFOXGH� D� 5XOH� �����I�

VWDWHPHQW�LQ�KLV�EULHI����7KLV�RPLVVLRQ�LV�QRW�IDWDO�WR�WKH�$SSHOODQW¶V�FODLP�LI

WKH�SUHVHQFH�RU�DEVHQFH�RI�D�VXEVWDQWLDO�TXHVWLRQ�FDQ�HDVLO\�EH�GHWHUPLQHG

IURP� WKH� $SSHOODQW¶V� EULHI�� �&RPPRQZHDOWK� Y��0DQHYDO�� ���� $��G� ����

�3D��6XSHU���������:H�ZLOO�EH�LQFOLQHG�WR�DOORZ�DQ�DSSHDO�ZKHUH�DQ�DSSHOODQW

DGYDQFHV�D�FRORUDEOH�DUJXPHQW�WKDW�WKH�WULDO�FRXUW¶V�VHQWHQFH�LV�LQFRQVLVWHQW

ZLWK�WKH�VHQWHQFLQJ�FRGH�RU�IXQGDPHQWDOO\�FRQWUDGLFWV�QRUPV�ZKLFK�XQGHUOLH

WKH� VHQWHQFLQJ� SURFHVV�� &RPPRQZHDOWK� Y�� &OHYHODQG�� ���� $��G� �����

������3D��6XSHU���������DSSHDO�GHQLHG�������3D��/H[LV�������3D��-XO\����

�������:H�ILQG�WKH�$SSHOODQW¶V�FKDOOHQJH�WR�WKH�WULDO�FRXUW¶V�DSSOLFDWLRQ�RI�WKH

����������������������������������
��:H�QRWH� LI� WKH�&RPPRQZHDOWK�KDG� UDLVHG�DQ�REMHFWLRQ�WR� WKH�$SSHOODQW¶V
IDLOXUH� WR� LQFOXGH� D� 5XOH� �����I�� VWDWHPHQW� LQ� KLV� EULHI�� ZH� ZRXOG� EH
SUHFOXGHG� IURP� DGGUHVVLQJ� WKH� PHULWV� RI� D� FKDOOHQJH� WR� WKH� GLVFUHWLRQDU\
DVSHFWV�RI�VHQWHQFLQJ��&RPPRQZHDOWK�Y��0LQQLFK������$��G�������� �3D�
6XSHU��������
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VFKRRO� HQKDQFHPHQW� SURYLVLRQV� RI� WKH� VHQWHQFLQJ� JXLGHOLQHV� UDLVHV� D

VXEVWDQWLDO�TXHVWLRQ�XQGHU�WKH�VHQWHQFLQJ�FRGH�

��� :H� ILUVW�DGGUHVV� WKH�$SSHOODQW¶V� FODLP� WKH�PHDVXUHPHQW� VKRXOG�KDYH

RFFXUUHG� IURP� WKH� VFKRRO� EXLOGLQJ� UDWKHU� WKDQ� WKH� VFKRRO� SURSHUW\�� ,Q

GHWHUPLQLQJ�ZKHWKHU�WKH�GUXJ�VDOH�WRRN�SODFH�ZLWKLQ�������IHHW�RI�D�VFKRRO�

2IILFHU�'RFNH\�PHDVXUHG� IURP� WKH� SOD\JURXQG� DUHD� RI� 6W�� -RVHSK¶V� 6FKRRO

UDWKHU� WKDQ� IURP� WKH� VFKRRO� EXLOGLQJ� LWVHOI�� 7KH� $SSHOODQW� FRQFHGHV

���������E��LV�VLOHQW�DV�WR�ZKHWKHU�WKH�PHDVXUHPHQW�PXVW�EHJLQ�IURP�WKH

VFKRRO�LWVHOI�RU�WKH�UHDO�SURSHUW\�RI�WKH�VFKRRO��$V�D�UHVXOW��KH� UHIHUV�XV� WR

WKH� IHGHUDO� SURYLVLRQ� IRXQG� DW� ��� 8�6�&�$�� �� ����� 'LVWULEXWLRQ� RU

PDQXIDFWXULQJ� LQ� RU� QHDU� VFKRROV� DQG� FROOHJHV�� 8QGHU� WKH� SHQDOW\

SURYLVLRQV�RI�WKLV�VHFWLRQ��D�SHUVRQ�LV�VXEMHFW�WR�DQ�HQKDQFHG�VHQWHQFH�LI�KH

YLRODWHV� VHFWLRQ� ����D����� RU� VHFWLRQ� ���� RI� WKLV� WLWOH� E\� GLVWULEXWLQJ�

SRVVHVVLQJ� ZLWK� WKH� LQWHQW� WR� GLVWULEXWH� RU� PDQXIDFWXULQJ� D� FRQWUROOHG

VXEVWDQFH� ZLWKLQ� ������ IHHW� RI�� WKH� UHDO� SURSHUW\� FRPSULVLQJ� D� SXEOLF� RU

SULYDWH� HOHPHQWDU\� VFKRRO�� ��� 8�6�&�$�� �� ����D��� %HFDXVH� WKH� IHGHUDO

SURYLVLRQ� VSHFLILFDOO\� DOORZV� IRU� DSSOLFDWLRQ� RI� WKH� HQKDQFHPHQW� WR� WKH� UHDO

SURSHUW\�RI�WKH�VFKRRO��WKH�$SSHOODQW�FODLPV�WKH�DEVHQFH�RI�VXFK�ODQJXDJH�LQ

�� �������E�� VKRXOG� UHTXLUH� PHDVXUHPHQW� WR� WDNH� SODFH� IURP� WKH� VFKRRO

EXLOGLQJ�LWVHOI�

��� :H� GR� QRW� ILQG� WKH� DEVHQFH� RI� WKH� WHUP� ³VFKRRO� SURSHUW\´� LQ� WKH

HQKDQFHPHQW� SURYLVLRQV� WR� UHTXLUH� WKH�PHDVXUHPHQW� WR� WDNH� SODFH� IURP� D
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VFKRRO�EXLOGLQJ�UDWKHU�WKDQ�IURP�VFKRRO�SURSHUW\��³7KH�SXUSRVH�RI�WKLV�W\SH

RI�VFKRRO�HQKDQFHPHQW�VKRXOG�EH�WR�FUHDWH�D�GUXJ�IUHH�]RQH�DURXQG�VFKRROV

WR� VLJQDO� WR� GUXJ� WUDIILFNHUV� WKDW� WKHLU� SUHVHQFH� LQ� WKLV� ]RQH�ZRXOG� VXEMHFW

WKHP� WR� ORQJHU� VHQWHQFHV� XSRQ� FRQYLFWLRQ�´� 6HH� &RPPRQZHDOWK� Y�

0XUSK\������$��G�����������3D��6XSHU���������KROGLQJ�&RPPRQZHDOWK�QRW

UHTXLUHG� WR� SURYH� IRU� DSSOLFDWLRQ� RI� VFKRRO� HQKDQFHPHQW� WKDW� GHIHQGDQW

LQWHQGHG� WR� EH� ZLWKLQ� RQH� WKRXVDQG� IHHW� RI� D� VFKRRO��� � :H� ILQG� D� VFKRRO

HQFRPSDVVHV�QRW�RQO\�WKH�VFKRRO�EXLOGLQJ�LWVHOI��EXW�LQFOXGHV�DOO�RI�WKH�VFKRRO

SURSHUW\� ORFDWHG� LQ� D� ]RQH� ZKHUH� FKLOGUHQ� KDYH� DFFHVV� VXFK� DV� D� VFKRRO

SOD\JURXQG�� 7KHUHIRUH�� PHDVXUHPHQW� IURP� WKH� SOD\JURXQG� FRUQHU� ZDV

SURSHU��DQG�WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�DSSO\LQJ�WKH�VFKRRO�HQKDQFHPHQW��

����������������������������������
��:H�UHFRJQL]H�WKH�*HQHUDO�$VVHPEO\�UHFHQWO\�HQDFWHG����3D�&�6�$���������
'UXJ�IUHH�VFKRRO�]RQHV��ZKLFK�SURYLGHV�LQ�SHUWLQHQW�SDUW�

�D� � *HQHUDO� UXOH�²$� SHUVRQ� ���\HDUV� RI� DJH� RU� ROGHU� ZKR� LV
FRQYLFWHG�LQ�DQ\�FRXUW�RI� WKLV�&RPPRQZHDOWK�RI�YLRODWLRQ�RI
VHFWLRQ����D������RU� �����RI�WKH�DFW�RI�$SULO� ���� ����� �3�6�
����� 1R�� ����� NQRZQ� DV� 7KH� &RQWUROOHG� 6XEVWDQFH� 'UXJ�
'HYLFH�DQG�&RVPHWLF�$FW��VKDOO��LI�WKH�GHOLYHU\�RU�SRVVHVVLRQ
ZLWK� LQWHQW� WR� GHOLYHU� RI� WKH� FRQWUROOHG� VXEVWDQFH� RFFXUUHG
ZLWKLQ�������IHHW�RI� WKH� UHDO�SURSHUW\�RQ�ZKLFK� LV� ORFDWHG�D
SXEOLF��SULYDWH�RU�SDURFKLDO� VFKRRO�RU� D� FROOHJH�XQLYHUVLW\� RU
ZLWKLQ� ���� IHHW� RI� WKH� UHDO� SURSHUW\� RQ� ZKLFK� LV� ORFDWHG� D
UHFUHDWLRQ� FHQWHU� SOD\JURXQG� RU� RQ� D� VFKRRO� EXV�� EH
VHQWHQFHG� WR� D�PLQLPXP� VHQWHQFH� RI� DW� OHDVW� WZR� \HDUV� RI
WRWDO� FRQILQHPHQW�� QRWZLWKVWDQGLQJ� DQ\� RWKHU� SURYLVLRQ� RI
WKLV�WLWOH�����

6HFWLRQ������DSSOLHV�WR�RIIHQVHV�RFFXUULQJ�RQ�RU�DIWHU�$XJXVW����
������ 7KH� $SSHOODQW¶V� GUXJ� RIIHQVHV� RFFXUUHG� RQ� 0D\� ���� �����
7KHUHIRUH��WKLV�SURYLVLRQ�LV�QRW�DSSOLFDEOH�LQ�WKH�LQVWDQW�FDVH�
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��� �:H� VWURQJO\� GLVDJUHH� ZLWK� WKH� GLVVHQW� WKDW� WKH� PHDVXUHPHQW�PXVW

RFFXU�IURP�WKH�VFKRRO�EXLOGLQJ�UDWKHU�WKDQ�IURP�WKH�VFKRRO�SURSHUW\�� �6XFK

DQ�LQWHUSUHWDWLRQ�UXQV�FRQWUDU\�WR�WKH�SXUSRVH�RI�WKH�VFKRRO�HQKDQFHPHQW�LQ

FUHDWLQJ�D�GUXJ�IUHH�VFKRRO�]RQH��7RGD\�PDQ\�VFKRROV�RI�WKLV�&RPPRQZHDOWK

KDYH�FDPSXV�OLNH�VHWWLQJV��ZKLFK�FRQVLVW�RI�PXOWLSOH�VFKRRO�EXLOGLQJV��DWKOHWLF

ILHOGV�� VWDGLXPV� DQG� SOD\JURXQGV�� 7KH� VFKRRO� HQKDQFHPHQW� VKRXOG� EH

HTXDOO\�DSSOLHG�WR�D�SHUVRQ�ZKR�VHOOV�GUXJV�WR�D�VWXGHQW�RQ�WKH�IURQW�VWHSV�RI

WKH�VFKRRO�EXLOGLQJ�WR�WKH�RXWHUPRVW�SRLQW�RI�VFKRRO�SURSHUW\��2WKHUZLVH��WKH

VFKRRO�HQKDQFHPHQW�ZRXOG�KDYH�QR�HIIHFW�LQ�GHWHUULQJ�GUXJ�WUDIILFNHUV�IURP

GLVWULEXWLQJ� LOOHJDO� GUXJV� QHDU� RXU� VFKRROV�� � ,I� ZH� IROORZHG� WKH� GLVVHQW¶V

SRVLWLRQ�� LW� ZRXOG� OHDG� WR� WKH� LOORJLFDO� UHVXOW� WKDW� RXU� VWXGHQWV� FRXOG� EH

DSSURDFKHG�GXULQJ�VFKRRO�KRXUV�RQ�WKH�WUDFN�ILHOG�ORFDWHG�PRUH�WKDQ������

IHHW� IURP�WKH�PDLQ�VFKRRO�EXLOGLQJ��DQG� WKH�GUXJ�GHDOHU�ZRXOG� HVFDSH� WKLV

VHQWHQFLQJ�SURYLVLRQ��6XFK�D�OLPLWHG�DSSOLFDWLRQ�RI�WKH�VFKRRO�HQKDQFHPHQW

ZRXOG�QRW�SURWHFW�RXU�FKLOGUHQ�RU�PDNH�RXU�VFKRROV�VDIH�IURP�FULPH�

��� ,Q�DGGUHVVLQJ� WKH�$SSHOODQW¶V� FODLP� WKDW� D� VWUDLJKW�OLQH�PHDVXUHPHQW

VKRXOG� KDYH� EHHQ� XWLOL]HG�� ZH� ILQG� WKDW� WKH� DSSOLFDEOH� HQKDQFHPHQW

SURYLVLRQV�PDNH�QR�UHIHUHQFH�DV�WR�WKH�PHWKRG�RI�PHDVXUHPHQW��+RZHYHU�

FRPPRQ�VHQVH�GLFWDWHV�WKDW�LI�D�VWUDLJKW�OLQH�PHDVXUHPHQW�KDG�EHHQ�XVHG�

WKH�GLVWDQFH�EHWZHHQ� WKH�SRLQW� RI� VDOH� DQG� WKH�SOD\JURXQG�RI�6W�� -RVHSK¶V

6FKRRO�ZRXOG�KDYH�SURGXFHG�D�PXFK�VKRUWHU�GLVWDQFH�ZHOO�ZLWKLQ�WKH������



 -��6��������

�����

IHHW� UHTXLUHPHQW�� 7KHUHIRUH�� ZH� ILQG� WKH� $SSHOODQW¶V� DUJXPHQW� LV� ZLWKRXW

PHULW�

���� )LQDOO\��WKH�$SSHOODQW�DVVHUWV�WKH�HYLGHQFH�SUHVHQWHG�DW�WKH�VHQWHQFLQJ

KHDULQJ�DQG�LQFRUSRUDWHG�IURP�WKH�WULDO�IDLOHG�WR�HVWDEOLVK�WKH�H[DFW�ORFDWLRQ

RI�WKH�VDOH�WR�SHUPLW�SURSHU�PHDVXUHPHQW���:H�ILQG�WKH�$SSHOODQW�KDV�IDLOHG

WR� SURSHUO\� GHYHORS� WKLV� LVVXH� RQ� DSSHDO� RU� FLWH� WR� DQ\� OHJDO� DXWKRULW\� WR

VXVWDLQ�KLV�YDJXH�FRQWHQWLRQ���&RPPRQZHDOWK�Y��(OOLV������$��G������3D�

6XSHU���������:H�WKHUHIRUH�ILQG�WKLV�LVVXH�ZDLYHG. ��

���� -XGJPHQW�RI�6HQWHQFH�DIILUPHG�

���� %526.<��-���ILOHV�D�',66(17,1*�23,1,21�
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$SSHOODQW �

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�RI�0D\�����������,Q�WKH
&RXUW�RI�&RPPRQ�3OHDV��/\FRPLQJ�&RXQW\��&ULPLQDO�'LYLVLRQ�

DW�1R�������������

%()25(��67(9(16��25,(�0(/9,1�DQG�%526.<��--�

',66(17,1*�23,1,21�%<�%526.<��-�

��� ,�GLVVHQW���7KH�SUHVHQW�DSSHDO�UHTXLUHV�XV�WR�LQWHUSUHW�ZKHWKHU�WKH

SKUDVH���ZLWKLQ������IHHW�RI�D�SXEOLF�RU�SULYDWH�HOHPHQWDU\�RU�VHFRQGDU\

VFKRRO�«��D�SKUDVH�ZKLFK�LV�SDUW�RI�D�VHQWHQFH�HQKDQFHPHQW�SURYLVLRQ�RI�WKH

6HQWHQFLQJ�*XLGHOLQHV������3D��&RGH��������E���VKRXOG��DV�D�PDWWHU�RI

MXGLFLDO�IXQFWLRQ��EH�FRQVWUXHG�E\�WKLV�FRXUW�WR�PHDQ�ZLWKLQ�������IHHW�RI�WKH

VFKRRO�EXLOGLQJ�LWVHOI�RU�ZLWKLQ�������IHHW�RI�WKH�RXWHUPRVW�UHDFK�RI�WKH

VFKRRO
V�UHDO�SURSHUW\�

��� 7R�EH�FHUWDLQ��WKLV�LV�D�FDVH�RI�MXGLFLDO�LQWHUSUHWDWLRQ��SODLQ�DQG�VLPSOH�

7KH�UHDVRQ�WKH�PDWWHU�LV�LQ�FRQWURYHUV\�DW�DOO�FDQ�EH�DWWULEXWHG�WR�D�OHVV�WKDQ

SHUIHFWO\�SUHFLVH�FKRLFH�RI�ZRUGV�E\�WKH�&RPPLVVLRQ�RQ�6HQWHQFLQJ�LQ

GUDIWLQJ�WKH�SURYLVLRQ���)XUWKHU��,�FDQQRW�DVVHUW�WKDW�WKH�PDMRULW\
V
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LQWHUSUHWDWLRQ�RI�WKH�SKUDVH�LV�XQUHDVRQDEOH�RU�SDWHQWO\�LQFRUUHFW���7KHLU

DVVHVVPHQW�FOHDUO\�VHHPV�UHDVRQDEOH���+RZHYHU��WKH�FRQYHUVH�LV�WUXH�DV

ZHOO�

��� %\�ZD\�RI�SRSXODU�FRQQRWDWLRQ�LW�VHHPV�WR�PH�WKDW�WKH�WHUP��VFKRRO�

FRQQRWHV�WKH�VFKRRO�EXLOGLQJ�LWVHOI��ZKLOH�WHUPV�VXFK�DV��VFKRRO\DUG����VFKRRO

JURXQGV��RU��VFKRRO�SURSHUW\��FRQQRWH�DUHDV�EH\RQG�WKH�EXLOGLQJ���&OHDUO\��LW

FRXOG�EH�UHDVRQDEO\�DVVHUWHG�WKDW�WKH�WHUP��VFKRRO��PHDQV�WKH�VFKRRO

EXLOGLQJ�DQG�QRW�WKH�HQWLUH�VFKRRO�JURXQGV���7KXV��ZH�DUH�IDFHG�ZLWK�D

VLWXDWLRQ�ZKHUH�WKHUH�DUH�FRPSHWLQJ�UHDVRQDEOH�LQWHUSUHWDWLRQV��L�H���WKH

SKUDVHRORJ\�LQ�TXHVWLRQ�LV�DPELJXRXV�

��� ,QWHUHVWLQJO\��WKH�)HGHUDO�HTXLYDOHQW�WR��������DYRLGV�WKH�SUREOHP

SUHVHQWHG�KHUH�E\�XWLOL]LQJ�WKH�ODQJXDJH��ZLWKLQ�������IHHW�RI��WKH�UHDO

SURSHUW\�FRPSULVLQJ�D�SXEOLF�RU�SULYDWH�HOHPHQWDU\�VFKRRO��������8�6�&�$���

����D����6R�WRR�GRHV����3D�&�6�$����������ZKLFK�ZDV�D�GLUHFW�HQDFWPHQW�E\

RXU�OHJLVODWXUH�DV�RSSRVHG�WR�DQ�HQKDQFHPHQW�SURPXOJDWHG�E\�WKH

6HQWHQFLQJ�&RPPLVVLRQ���,I�WKLV�GRHV�QRW�DGPLW�WR�D�FHUWDLQ�ODWHQW�DPELJXLW\

LQ�WKH�XVDJH�RI�WKH�SKUDVH��VFKRRO��DV�RSSRVHG�WR�WKH�WHUP��WKH�UHDO

SURSHUW\��RI�D�VFKRRO��LW�FHUWDLQO\�DGPLWV�WKDW�WKHUH�DUH�OHVV�DPELJXRXV

SKUDVHRORJLHV�DYDLODEOH�

��� 1RW�VXUSULVLQJO\��DSSHOODQW�DUJXHV�WKDW�WKH�IDLOXUH�WR�XVH�D�VLPLODU

ZRUGLQJ�HYLQFHV�WKH�LQWHQW�WR�HQKDQFH�WKH�VHQWHQFHV�RI�RQO\�WKRVH�ZKR
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SRVVHVV�D�EDQQHG�VXEVWDQFH�ZLWKLQ�������IHHW�RI�WKH�EXLOGLQJ�LWVHOI�

+RZHYHU��LQ�DFWXDOLW\��ZKLOH�WKH�DERYH�PD\�EH�WUXH��WKH�&RPPLVVLRQ
V�IDLOXUH

WR�XVH�WKH�WHUP��UHDO�SURSHUW\��PLJKW�VLPSO\�EH�WKH�UHVXOW�RI�QRWKLQJ�PRUH

WKDQ�WKH�&RPPLVVLRQ
V�IDLOXUH�WR�EH�DV�SUHFLVH�LQ�LWV�ZRUGLQJ�DV�ZDV�WKH

8QLWHG�6WDWHV�&RQJUHVV�RU�D�IDLOXUH�WR�HYHQ�FRQVLGHU�WKH�PDWWHU�DW�DOO�

��� 1HYHUWKHOHVV��DQG�VHPDQWLFV�DVLGH��WKHUH�LV�D�YHU\�VRXQG�UHDVRQ�ZH

VKRXOG�FRQVWUXH�WKH�VHFWLRQ�LQ�TXHVWLRQ�WR�PHDQ�ZLWKLQ�������IHHW�RI�WKH

VFKRRO�EXLOGLQJ�LWVHOI�DV�RSSRVHG�WR�ZLWKLQ�������IHHW�RI�WKH�VFKRRO
V�UHDO

SURSHUW\�OLQH��WKDW�UHDVRQ�EHLQJ�WKDW���3D�&�6�$���������GLFWDWHV�WKDW�SHQDO

SURYLVLRQV�EH�VWULFWO\�FRQVWUXHG�

��� 6HFWLRQ������FRPPDQGV�XV�WR�FRQVWUXH�SHQDO�SURYLVLRQV�VWULFWO\���,Q

FDVHV�VXFK�DV�WKHVH��ZKHUH�WKH�ODQJXDJH�DW�LVVXH�LV�FDSDEOH�RI�WZR��RU

SRVVLEO\�PRUH��LQWHUSUHWDWLRQV��������LQGLFDWHV�WKDW�ZH�VKRXOG�FKRRVH�WKH

VWULFWHU�HVW��FRQVWUXFWLRQ�GXH�WR�WKH�SHQDO�FRQVHTXHQFHV�ZKLFK�DWWDFK��

7KXV��LQ�OLJKW�RI��������DQG�WKH�DPELJXRXV�ZRUGLQJ�RI����������,�ZRXOG

FRQVWUXH�WKDW�VHFWLRQ�WR�UHTXLUH�WKH�HQKDQFHPHQW�RI�D�VHQWHQFH�ZKHUH�LW�LV

GHWHUPLQHG�WKDW�WKH�SRVVHVVLRQ�RFFXUUHG�ZLWKLQ�������IHHW�RI�WKH�VFKRRO

EXLOGLQJ���6LQFH�LQ�WKH�SUHVHQW�FDVH�WKH�&RPPRQZHDOWK�SUHVHQWHG�QR

����������������������������������
��$OWKRXJK�WKH�DERYH�SUHPLVH�LV�ZHOO�HVWDEOLVKHG�LW�GRHV�QRW�PHDQ�WKDW�WKH�OHJLVODWXUH
V
JHQHUDO�LQWHQW�VKRXOG�EH�LJQRUHG�RU�WKDW�UHDVRQ�DQG�ORJLF�VKRXOG�EH�DEDQGRQHG�
&RPPRQZHDOWK�Y��+HQGHUVRQ������$��G������3D��6XSHU����������+RZHYHU��ZLWK�UHJDUG�WR
WKH�ODQJXDJH�LQ�TXHVWLRQ�QHLWKHU�LQWHUSUHWDWLRQ�LV�LOORJLFDO�RU�VWUDLQHG�DQG�WKH�SKUDVH�FRXOG
UHDVRQDEO\�EH�FRQVWUXHG�LQ�HLWKHU�IDVKLRQ���7KXV��XQGHU�WKHVH�FLUFXPVWDQFHV�WKH�VWULFWHU
LQWHUSUHWDWLRQ�VKRXOG�EH�DGRSWHG�
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HYLGHQFH�RI�WKH�GLVWDQFH�IURP�WKH�VFKRRO�EXLOGLQJ�WR�WKH�VSRW�ZKHUH�DSSHOODQW

SRVVHVVHG�WKH�FRFDLQH��,�EHOLHYH�LW�ZDV�HUURU�WR�DSSO\�WKH�HQKDQFHPHQW

SURYLVLRQ�RI������������7KXV��,�ZRXOG�YDFDWH�WKH�VHQWHQFH�DQG�UHPDQG�IRU

UHVHQWHQFLQJ�

��� 7KH�PDMRULW\�FRXQWHUV�WKH�WKHVLV�RI�WKLV�GLVVHQW�E\�DVVHUWLQJ�WKDW

�WRGD\�PDQ\�VFKRROV�RI�WKLV�&RPPRQZHDOWK�KDYH�FDPSXV�OLNH�VHWWLQJV�

ZKLFK�FRQVLVW�RI�PXOWLSOH�VFKRRO�EXLOGLQJV��DWKOHWLF�ILHOGV��VWDGLXPV�DQG

SOD\JURXQGV����$SSDUHQWO\�WKH�PDMRULW\�LV�UHO\LQJ�XSRQ�FRPPRQ�H[SHULHQFH

WR�PDNH�WKLV�DVVHUWLRQ�VLQFH�WKHUH�LV�QR�FLWDWLRQ�WR�DQ\�VXFK�HYLGHQFH

HQWHUHG�EHORZ�RU�VLPLODU�FLWDWLRQ�WR�DQ\�VWXGLHV�RU�VWDWLVWLFDO�SURILOHV

GRFXPHQWLQJ�WKLV�IDFW�

��� 7KH�PDMRULW\�LV�OLNHO\�FRUUHFW�WKDW�VRPH�VFKRROV�LQ�WKH�&RPPRQZHDOWK

KDYH�UHDO�SURSHUW\�OLQHV�EH\RQG�������IHHW�RI�D�VFKRRO�EXLOGLQJ���,�DP�IXUWKHU

DZDUH��DV�QRWHG�DERYH��WKDW��������GRHV�QRW�FRPSHO�DQ�LQWHUSUHWDWLRQ�WKDW

ZRXOG�FOHDUO\�QHJDWH�WKH�OHJLVODWLYH�LQWHQW�RI�WKH�UHJXODWLRQ��LQ�TXHVWLRQ�

&RPPRQZHDOWK�Y��:RRWHQ������3D����������$��G��������������,�IXUWKHU

DJUHH�ZLWK�WKH�PDMRULW\�WKDW�WKH�EDVLF�LQWHQW�EHKLQG�WKH�HQKDQFHPHQW�LQ

TXHVWLRQ�LV�WR�SURYLGH�DGGLWLRQDO�GHWHUUHQFH�WR�GUXJ�GHDOLQJ�QHDU�VFKRROV�

+RZHYHU��������IHHW�LV�D�GLVWDQFH�RI�JUHDWHU�WKDQ�WKUHH�IRRWEDOO�ILHOGV���,

����������������������������������
��*HQHUDOO\��DGPLQLVWUDWLYH�UXOHV�DQG�UHJXODWLRQV�DUH�VXEMHFW�WR�WKH�VDPH�SULQFLSOHV�RI
FRQVWUXFWLRQ�WKDW�DSSO\�WR�VWDWXWHV���6PLWK�Y��0LWFKHOO������$��G������3D��6XSHU����������,Q
IDFW��ZH�UHOLHG��LQ�SDUW��XSRQ���3D�&�6�$���������LQ�FRQFOXGLQJ�WKDW�D�PRWRU�YHKLFOH�ZDV�QRW
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GRXEW�WKDW�WKH�PDMRULW\�RI�VFKRROV�LQ�WKH�&RPPRQZHDOWK�KDYH�SURSHUW\�OLQHV

WKDW�H[WHQG�PRUH�WKDQ�������IHHW�IURP�D�VFKRRO�EXLOGLQJ���&HUWDLQO\�IHZ��LI

DQ\��XUEDQ�VFKRROV�ZRXOG�SRVVHVV�WKLV�TXDOLW\�DQG�IHZ�VXEXUEDQ�VFKRROV�DV

ZHOO���7KXV��,�GR�QRW�EHOLHYH�D�ODUJH�SHUFHQWDJH�RI�VFKRROV�ZRXOG�IDOO�LQWR�WKH

DQRPDO\�SRLQWHG�RXW�E\�WKH�PDMRULW\�LI�WKH�VWULFWHU�LQWHUSUHWDWLRQ�ZHUH

DGRSWHG�

���� %XW��HYHQ�IRU�WKRVH�WKDW�GR��LW�GRHV�QRW�IROORZ�WKDW�WKH�VWULFWHU

LQWHUSUHWDWLRQ�ZLOO�GHIHDW�WKH�JHQHUDO�LQWHQW�RI�WKH�HQKDQFHPHQW�SURYLVLRQ�

DOWKRXJK�LW�ZRXOG�OLNHO\�OHVVHQ�WKH�HIIHFWLYHQHVV�RI�WKDW�HQKDQFHPHQW�

5HJDUGOHVV�RI�KRZ�\RX�ORRN�DW�LW�������IHHW�LV�������IHHW���,W�LV�D

FRQVLGHUDEOH�GLVWDQFH���$VVXPLQJ�WKDW�WKH�VHQWHQFLQJ�HQKDQFHPHQW�LQ�IDFW

GHWHUV�GUXJ�GHDOLQJ�ZLWKLQ�������IHHW�RI�D�VFKRRO�EXLOGLQJ�HYHQ�WKRVH

VWXGHQWV�DWWHQGLQJ�WKH�ODUJH�FDPSXV�OLNH�VFKRROV�ZLOO�VSHQG�WKH�PDMRULW\�RI

WKHLU�WLPH�ZLWKLQ�������IHHW�RI�WKH��VFKRRO�EXLOGLQJ����)XUWKHU��RQO\�WKH�PRVW

EUD]HQ�RI�GUXJ�WUDIILFNHUV�ZRXOG�HQJDJH�LQ�WKH�SUDFWLFH�RQ�VFKRRO�SURSHUW\�

HYHQ�LI�WKH\�DUH�PRUH�WKDQ�������IHHW�IURP�WKH�VFKRRO�EXLOGLQJ��DQG�LWV

GRXEWIXO�WKLV�GHFLVLRQ�ZLOO�UHVXOW�LQ�QXPHURXV�GUXJ�GHDOHUV��VHWWLQJ�XS�VKRS�

D�������IHHW�IURP�WKH�VFKRRO�SURSHU�VLPSO\�EHFDXVH�WKH�HQKDQFHPHQW�LQ

TXHVWLRQ�ZRXOG�QRW�DSSO\���7KXV��LW�LV�GXELRXV�WR�FRQWHQG�WKDW�WKH�VWULFWHU

FRQVWUXFWLRQ�ZLOO�OD\�ZDVWH�WR�WKH�LQWHQW�EHKLQG�WKH�SURYLVLRQ���,Q�SRLQW�RI

�������������������������������������������������������������������������������������������������������������
D��GHDGO\�ZHDSRQ��IRU�SXUSRVHV�RI�WKDW�VHQWHQFH�HQKDQFHPHQW�SURYLVLRQ�LQ
&RPPRQZHDOWK�Y��%XUQV������$��G������3D��6XSHU��������
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IDFW��HLWKHU�LQWHUSUHWDWLRQ�ZLOO�SURPRWH�WKH�JHQHUDO�SXUSRVH�RI�WKH

HQKDQFHPHQW�SURYLVLRQ��DOWKRXJK��REYLRXVO\��WKH�VWULFWHU�LQWHUSUHWDWLRQ�ZLOO

QRW�SURPRWH�WKH�SXUSRVH�DV�IXOO\�

���� ,�ZRXOG�QRW�DUJXH�ZLWK�WKH�PDMRULW\�WKDW�WKH�LQWHUSUHWDWLRQ�WKH\

HVSRXVH�ZRXOG�SURYLGH�JUHDWHU�SURWHFWLRQ�DQG�WKHUHIRUH�IXOILOO�WKH�REMHFWLYHV

RI�WKH�SURYLVLRQ�PRUH�IXOO\���,QGHHG��WKH�PDMRULW\�VHHPV�HDJHU�WR�DGRSW�WKH

LQWHUSUHWDWLRQ�WKDW�SURYLGHV�WKH�PRVW�SURWHFWLRQ�ZLWKRXW�UHJDUG�WR�DQ\

SRVVLEOH�DUJXPHQW�WR�WKH�FRQWUDU\���)XUWKHU��LW�FRXOG�FHUWDLQO\�EH�DUJXHG�WKDW

WKH�PDMRULW\
V�GHFLVLRQ�SURYLGHV�D�EHWWHU�SROLF\�WKDQ�WKH�DOWHUQDWLYH���,QGHHG�

LQ�WKH�DEVHQFH�RI���3D�&�6�$���������,�ZRXOG�QRW�KHVLWDWH�WR�MRLQ�WKHP�

+RZHYHU��JLYHQ�WKH�H[LVWHQFH�RI���3D�&�6�$����������,�EHOLHYH�ZH�DUH

REOLJDWHG�WR�DSSO\�WKH�VWULFWHU�FRQVWUXFWLRQ��WKXV�,�DP�FRPSHOOHG�WR�GLVVHQW�


