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$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�HQWHUHG
'HFHPEHU����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV
RI�%XWOHU�&RXQW\��&ULPLQDO�1R��&$������RI�����

%()25(���($.,1��-2<&(�DQG�+(67(5��--�

23,1,21�%<�($.,1��-�� )LOHG���$XJXVW���������

��� 5LFKDUG� 'RZQLQJ� DSSHDOV� IURP� WKH� MXGJPHQW� RI� VHQWHQFH� HQWHUHG

IROORZLQJ�KLV�FRQYLFWLRQ�IRU�GULYLQJ�XQGHU�WKH�LQIOXHQFH��'8,����:H�DIILUP�

��� 2Q� $XJXVW� ���� ������ 3HQQV\OYDQLD� 6WDWH� 3ROLFH� 7URRSHU� -RKQ� $QJHOR

ZDV�GLVSDWFKHG�WR�+HUPDQ�5RDG�LQ�%XWOHU�&RXQW\��ZKHUH�D�PRWRULVW�DOOHJHGO\

VWUXFN� D� SHGHVWULDQ�� � +H� DUULYHG� DQG� GLVFRYHUHG� DSSHOODQW� ZDV� WKH� GULYHU�

8SRQ�QRWLFLQJ�DSSHOODQW�KDG�DQ�RGRU�RI�DOFRKRO�RQ�KLV�EUHDWK�DQG�VWDJJHUHG

ZKHQ� KH� ZDONHG�� 7URRSHU� $QJHOR� DGPLQLVWHUHG� WKUHH� ILHOG� VREULHW\� WHVWV�

$SSHOODQW�GLG�SRRUO\�RQ�DOO�WKUHH�HYDOXDWLRQV�DQG�ZDV�SODFHG�XQGHU�DUUHVW�

��� $SSHOODQW�ZDV�WUDQVSRUWHG�WR�WKH�6WDWH�3ROLFH�EDUUDFNV���2QH�KRXU�DQG

VHYHQWHHQ� PLQXWHV� DIWHU� WKH� DFFLGHQW�� KH� ZDV� JLYHQ� D� EUHDWKDO\]HU� WHVW

ZKLFK� UHYHDOHG� KLV� EORRG� DOFRKRO� FRQWHQW� �%$&�� ZDV� �������� � $SSHOODQW

ZDLYHG�KLV�0LUDQGD��ULJKWV�DQG�DGPLWWHG�KH�ZDV�LQWR[LFDWHG��KDYLQJ�EHHQ�DW

VHYHUDO�EDUV�HDUOLHU�LQ�WKH�HYHQLQJ�GULQNLQJ�EHHU�

����������������������������������
��0LUDQGD�Y��$UL]RQD������8�6�������������
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��� 2Q�2FWREHU�����������DSSHOODQW�ZDV�FKDUJHG�ZLWK�'8,�SXUVXDQW�WR���

3D�&�6�� 6HFWLRQV� �����D����� DQG� �D������� � $� MXU\� IRXQG� KLP� JXLOW\� DV

FKDUJHG��KH�ZDV�VHQWHQFHG��DQG�WKLV�DSSHDO�IROORZV�

��� $SSHOODQW� ILUVW� DUJXHV� WKH� WULDO� FRXUW� VKRXOG� QRW� KDYH� SHUPLWWHG

HYLGHQFH�RI�KLV�%$&�WR�VXSSRUW�WKH�FKDUJH�XQGHU�6HFWLRQ������D�����EHFDXVH

WKH� &RPPRQZHDOWK� GLG� QRW� SUHVHQW� H[SHUW� ³UHODWLRQ�EDFN´� WHVWLPRQ\��

ZLWKRXW� VXFK� WHVWLPRQ\�� KH�PDLQWDLQV�� WKH� &RPPRQZHDOWK� FRXOG� QRW� KDYH

SURYHQ�EH\RQG�D�UHDVRQDEOH�GRXEW�KH�KDG�D�%$&�RI�������RU�JUHDWHU�DW�WKH

WLPH�KH�ZDV�GULYLQJ�� �$SSHOODQW¶V� FODLP�FDOOV�XSRQ� WKLV�&RXUW� WR�RQFH�DJDLQ

VLIW� WKURXJK� WKH� SDUDGR[LFDO� YROXPH� RI� ODZ� UHJDUGLQJ� UHWURJUDGH

H[WUDSRODWLRQ�DV�LW�SHUWDLQV�WR�RXU�'8,�VWDWXWH�

��� ,Q� &RPPRQZHDOWK� Y�� -DUPDQ�� ���� $��G� ����� �3D�� ������� DQG

&RPPRQZHDOWK� Y��0RGDIIDUH�� ���� $��G� ����� �3D�� ������� WKH� 6XSUHPH

&RXUW�UHFRJQL]HG�³D�SHUVRQ¶V�EORRG�DOFRKRO�OHYHO�IOXFWXDWHV�ZLWK�WKH�SDVVDJH

RI�WLPH��VXFK�WKDW�WKH�OHYHO�JUDGXDOO\�ULVHV�DIWHU�GULQNV�KDYH�EHHQ�FRQVXPHG

XQWLO�D�SHDN�LV�UHDFKHG�URXJKO\�RQH�KRXU�DIWHU�GULQNLQJ�KDV�FHDVHG��DQG�WKDW�

����������������������������������
�� $OVR� FKDUJHG� ZLWK� YLRODWLQJ� ��� 3D�&�6�� �� �����D������ KH� ZDV� QRW
SURVHFXWHG� XQGHU� WKLV� 6HFWLRQ� EHFDXVH� LW� ZDV� KHOG�XQFRQVWLWXWLRQDO� E\� WKH
6XSUHPH�&RXUW�LQ�&RPPRQZHDOWK�Y��%DUXG������$��G������3D��������

��5HODWLRQ�EDFN��RU�UHWURJUDGH�H[WUDSRODWLRQ��KDV�EHHQ�GHILQHG�DV�WKH�SURFHVV
RI�LQIHUHQWLDOO\�SURMHFWLQJ�GDWD�LQWR�DQ�XQNQRZQ�DUHD�WR�DFKLHYH�D�FRQMHFWXUDO
NQRZOHGJH�RI�WKH�XQNQRZQ���6HH�5REHUW�-��6FKHIWHU��8QGHU�WKH�,QIOXHQFH
RI� $OFRKRO� 7KUHH� +RXUV� $IWHU� 'ULYLQJ�� � 7KH� &RQVWLWXWLRQDOLW\� RI� WKH
�$����� $PHQGPHQW� WR� 3HQQV\OYDQLD¶V� '8,� 6WDWXWH�� � 5HSKUDVHG� LQ
(QJOLVK�� UHWURJUDGH� H[WUDSRODWLRQ�PHDQV� VHYHUDO� IDFWRUV� DUH� DSSOLHG� WR� WKH
WHVW�UHVXOWV�WR�DUULYH�DW�DQ�HGXFDWHG�HVWLPDWH�RI�%$&�DW�WKH�WLPH�RI�GULYLQJ�
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WKHUHDIWHU�WKH�OHYHO�GHFOLQHV�´��-DUPDQ��DW�������0RGDIIDUH��DW��������:LWK

WKLV� LQ�PLQG�� WKH� &RXUW� VHW� IRUWK� JHQHUDO� VWDQGDUGV� IRU� GHWHUPLQLQJ� LI� DQG

ZKHQ�WKH�&RPPRQZHDOWK�ZRXOG�EH�UHTXLUHG�WR�SURIIHU�H[SHUW� UHODWLRQ�EDFN

WHVWLPRQ\�XQGHU�6HFWLRQ������D�����

,Q� FDVHV� ZKHUH� WHVW� UHVXOWV� VKRZ� OHYHOV� RI� DOFRKRO� VLJQLILFDQWO\
DERYH�������DQG�ZKHUH�EORRG�VDPSOHV�KDYH�EHHQ�REWDLQHG�VRRQ
DIWHU� VXVSHFWV� KDYH� EHHQ� VWRSSHG�� WKHUH� LV� D� YHU\� VWURQJ
LQIHUHQFH�WKDW�EORRG�DOFRKRO�OHYHOV�ZHUH� LQ�WKH�SURKLELWHG� UDQJH
ZKLOH�GULYLQJ�� �+RZHYHU�� ����ZKHUH� WKH�EORRG�DOFRKRO� WHVW� UHVXOW
EDUHO\�H[FHHGHG�WKH�������OHYHO�DQG�WKH�ODSVH�RI�WLPH�EHWZHHQ
GULYLQJ�DQG�WKH�WDNLQJ�RI�WKH�EORRG�VDPSOH�ZDV�QRW�LQVLJQLILFDQW�
WKH�LQIHUHQFH�LV�ZHDNHQHG�

-DUPDQ�� DW� ��������� 0RGDIIDUH�� DW� ������ � 7KH� 6XSUHPH� &RXUW� WKXV

FRQFOXGHG��LQ�FDVHV�ZKHUH�WKH� LQIHUHQFH� LV�ZHDN��WKH�&RPPRQZHDOWK�PXVW

SUHVHQW�H[SHUW� WHVWLPRQ\� UHODWLQJ� WKH�%$&� WHVW� UHVXOW�EDFN� WR� WKH� WLPH� WKH

VXVSHFW�ZDV�GULYLQJ���-DUPDQ¶V�%$&�ZDV��������RQH�KRXU�DIWHU�KH�KDG�EHHQ

VWRSSHG�� 0RGDIIDUH¶V� %$&� ZDV� ������� RQH� KRXU� DQG� ILIW\� PLQXWHV� DIWHU

GULYLQJ�� � 7KH� &RXUW� IRXQG� WKHVH� VWDWLVWLFV� SURYLGHG� D� ZHDN� LQIHUHQFH�

QHFHVVLWDWLQJ�H[SHUW�WHVWLPRQ\�

��� 7KH�6XSUHPH�&RXUW�UHFRJQL]HG�WKH�WZR�IDFWRUV�LQYROYHG���WLPH�DQG�WHVW

UHVXOW���+RZHYHU��WKH�&RXUW�GLG�QRW�VSHFLILFDOO\�LQGLFDWH�ZKDW�FRPELQDWLRQ�RI

%$&� OHYHOV�DQG�WLPH� ODSVH�ZRXOG�REYLDWH�WKH�QHHG� IRU� H[SHUW� UHODWLRQ�EDFN

HYLGHQFH���$V�D�UHVXOW��FRXUWV�WKHUHDIWHU�VWUXJJOHG�ZLWK�WKH��TXHVWLRQ�RI�ZKHQ

D� %$&� LV� ³VLJQLILFDQWO\´� DERYH� ������� DQG� ZKHQ� WHVWLQJ� LV� ³VRRQ� DIWHU

VXVSHFWV� KDYH� EHHQ� VWRSSHG´� IRU� SXUSRVHV� RI� GHWHUPLQLQJ� ZKHWKHU� WKH
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&RPPRQZHDOWK�PXVW�SUHVHQW�H[SHUW�UHODWLRQ�EDFN�WHVWLPRQ\����,Q�2VERUQH�

D� SDQHO� RI� WKLV� &RXUW� VXPPDUL]HG� WKH� SUDFWLFDO� SUREOHPV� DULVLQJ� IURP� WKH

DSSOLFDWLRQ�RI�WKH�-DUPDQ�DQG�0RGDIIDUH�KROGLQJV�

>7@KH� VXSUHPH� FRXUW� GLG� QRW� GUDZ� D� EULJKW� QXPHULFDO� OLQH
EHWZHHQ� ZKDW� LW� ZRXOG� FRQVLGHU� WR� EH� D� PLQLPDO� XSZDUG
GHSDUWXUH�VXJJHVWLQJ�D�ZHDN� LQIHUHQFH�RI�JXLOW�DQG�ZKDW�ZRXOG
FRQVWLWXWH�D�VLJQLILFDQW�XSZDUG�GHYLDWLRQ�ZKLFK�ZRXOG�JLYH�ULVH�WR
D�VWURQJ�LQIHUHQFH�RI�JXLOW���,Q�OLNH�YHLQ��WKH�VXSUHPH�FRXUW�IDLOHG
WR� HVWDEOLVK� D� WHPSRUDO� FXW�RII� IRU� WKH� GUDZLQJ� RI� D� VXVSHFW¶V
EORRG�WR�LQGLFDWH�HLWKHU�D�ZHDN�RU�D�VWURQJ�LQIHUHQFH�RI�JXLOW�

2VERUQH��DW�����

��� ,Q� &RPPRQZHDOWK� Y�� <DUJHU�� ���� $��G� ���� �3D�� ������� WKH

6XSUHPH�&RXUW� DWWHPSWHG� WR� VROYH� WKH� XQFHUWDLQW\� FUHDWHG� E\� WKH� DG� KRF

DSSURDFK�RI�-DUPDQ�DQG�0RGDIIDUH�� �5HDVRQLQJ�D�FDVH�E\�FDVH�UHYLHZ�RI

FRQYLFWLRQV�XQGHU������D�����ZDV�YLUWXDOO\�XQZRUNDEOH��WKH�&RXUW�FRQFOXGHG�

RQFH�WKH�&RPPRQZHDOWK�KDV�HVWDEOLVKHG�WKDW�WKH�GULYHU¶V�EORRG
DOFRKRO� FRQWHQW� UHIOHFWV� DQ� DPRXQW� DERYH� ������� WKH
&RPPRQZHDOWK�KDV�PDGH�D�SULPD�IDFLH�FDVH�XQGHU����3D�&�6���
�����D������ � $W� WKLV� SRLQW�� WKH� GHIHQGDQW� LV� SHUPLWWHG� WR
LQWURGXFH�H[SHUW�WHVWLPRQ\�WR�UHEXW�WKH�&RPPRQZHDOWK¶V�SULPD
IDFLH�HYLGHQFH���,I�WKH�GHIHQGDQW�GHFLGHV�WR�UHEXW�WKH�SULPD�IDFLH

����������������������������������
��6HH��H�J���&RPPRQZHDOWK�Y��/RHSHU������$��G������3D���������H[SHUW
UHODWLRQ�EDFN� WHVWLPRQ\� QHHGHG� ZKHUH� %$&� RI� �������� WHUPHG� ³VOLJKW�´
WDNHQ�WZR�KRXUV�DIWHU�ODVW�WLPH�RI�GULYLQJ���&RPPRQZHDOWK�Y��6WLWK�����
$��G������3D��6XSHU���������UHODWLRQ�EDFN�WHVWLPRQ\�QHHGHG�ZKHUH������
%$&�WDNHQ����PLQXWHV� DIWHU� EHLQJ� VWRSSHG���&RPPRQZHDOWK�Y��3URFWRU�
���� $��G� ����� �3D�� 6XSHU�� ������ �UHODWLRQ�EDFN� WHVWLPRQ\� QHHGHG� ZKHUH
������� %$&� WDNHQ� DSSUR[LPDWHO\� WZR� KRXUV� DIWHU� EHLQJ� VWRSSHG��� DSSHDO
GHQLHG������$��G������3D����������&RPPRQZHDOWK�Y��.DVXQLF������$��G
���� �3D�� 6XSHU�� ������ �QR� UHODWLRQ�EDFN� WHVWLPRQ\� QHHGHG� ZKHUH� %$&� RI
������WDNHQ�ILIW\�PLQXWHV�DIWHU�GULYLQJ���&RPPRQZHDOWK�Y��2VERUQH�����
$��G� ���� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ���� $��G� ����� �3D�� �����
�UHODWLRQ�EDFN� WHVWLPRQ\� QHHGHG� ZKHUH� �������� %$&� WDNHQ� ��� PLQXWHV
DIWHU�DUUHVW��
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HYLGHQFH� DJDLQVW� KLP� ZLWK� H[SHUW� WHVWLPRQ\�� WKHQ� WKH
&RPPRQZHDOWK� PD\� SUHVHQW� LWV� RZQ� H[SHUW� WR� UHIXWH� WKLV
WHVWLPRQ\�


 
 �


>:@H� ILQG� LW� XQQHFHVVDU\� WR� UHTXLUH� WKH� &RPPRQZHDOWK� WR
SUHVHQW�H[SHUW�WHVWLPRQ\�LQ�FDVHV�ZKHUH�WKH�GULYHU�KDV�IDLOHG�WR
UHEXW� WKH� &RPPRQZHDOWK¶V�SULPD� IDFLH� HYLGHQFH� WKDW� KLV� EORRG
DOFRKRO�FRQWHQW�ZDV�������ZKLOH�RSHUDWLQJ�D�PRWRU�YHKLFOH�

<DUJHU�� DW� ������� �IRRWQRWH� RPLWWHG��� � $OWKRXJK� WKH� &RXUW� UHSHDWHGO\

VWUHVVHG� WKLV� SRLQW�� LW� IRXQG� <DUJHU¶V� %$&� OHYHO� RI� ������ WR� KDYH� EHHQ

³VLJQLILFDQWO\´�DERYH�WKH�OHJDO�OLPLW��DQG�WKH�WLPH�SHULRG�RI�IRUW\�PLQXWHV�QRW

WR�KDYH�EHHQ�OHQJWK\�� �,G���DW������ �7KH�&RXUW�WKHQ�H[SODLQHG�QR� UHODWLRQ�

EDFN�WHVWLPRQ\�ZDV�UHTXLUHG��DQG�DIILUPHG�WKH�FRQYLFWLRQ��

����������������������������������
��7KH�<DUJHU�GHFLVLRQ�KDV�DOVR�FDXVHG�FRQIXVLRQ���,WV�ODQJXDJH�³DUJXDEO\����
GHVLUHG�WR� UHOLHYH� WKH�&RPPRQZHDOWK� IURP�SUHVHQWLQJ� H[SHUW� UHODWLRQ�EDFN
WHVWLPRQ\� LQ� DOO�'8,� FDVHV�´� �&RPPRQZHDOWK� Y��0RUWLQL�� ���� $��G� ����
����Q����3D��6XSHU����������2Q�WKH�RWKHU�KDQG��EHFDXVH�<DUJHU�DOVR�XWLOL]HG
WKH�DG�KRF�DSSURDFK��FRQVLGHULQJ�<DUJHU¶V�%$&�DQG�ZKHQ�LW�ZDV�WDNHQ��VRPH
FRXUWV�KDYH�HVSRXVHG�DQ�DOWHUQDWLYH�YLHZ�RI�WKH�KROGLQJ��OLPLWLQJ�LW�WR�PHDQ
RQO\� LI� WKH� GHIHQGDQW¶V� %$&� ZDV� VLJQLILFDQWO\� DERYH� ������� DQG� WKH� WLPH
EHWZHHQ�GULYLQJ�DQG�WKH�DGPLQLVWHULQJ�RI�WKH�EORRG�WHVW�ZDV�UHODWLYHO\�VKRUW
�DV� LQ� <DUJHU��� LV� H[SHUW� UHODWLRQ�EDFN� WHVWLPRQ\� QRW� UHTXLUHG�� � 6HH
&RPPRQZHDOWK� Y�� 0XUUD\�� ����� 3D�� 6XSHU�� /H[LV� ����� ����� Q���� �3D�
6XSHU�� )HE�� ���� ������� UHDUJXPHQW� JUDQWHG�� $SULO� ���� ����� �FLWDWLRQV
RPLWWHG��� ³8QGHU� WKLV� YLHZ�� RQO\� LQ� VXFK� FDVHV� PD\� WKH� &RPPRQZHDOWK
PHUHO\�PDNH�RXW�D�SULPD�IDFLH�FDVH�WKDW�WKH�GHIHQGDQW¶V�%$&�UHJLVWHUHG�DW
OHDVW� ������ DQG� IRUHJR� H[SHUW� UHODWLRQ�EDFN� WHVWLPRQ\� �H[FHSW� DV� QHHGHG
IRU�SXUSRVHV�RI�UHEXWWDO����7KH�&RPPRQZHDOWK�ZRXOG��KRZHYHU��VWLOO�QHHG�WR
SUHVHQW� VXFK� WHVWLPRQ\� LQ� LWV� FDVH�LQ�FKLHI� LI� WKH� %$&� ZHUH� RQO\� VOLJKWO\
DERYH�������DQG�RU�WKH�WLPH�HODSVHG�ZHUH�UHODWLYHO\�ORQJ�´��,G���&RPSDUH
&RPPRQZHDOWK� Y�� 0RUWLQL�� ���� $��G� ����� ������� �3D�� 6XSHU�� �����
�FDOOLQJ� XSRQ� 6XSUHPH� &RXUW� WR� UHYLVLW� <DUJHU� GXH� WR� LWV� VKLIWLQJ� RI� WKH
EXUGHQ� DQG� EHFDXVH� LW� LV� VWLOO� QRW� FOHDU� ZKHQ� WKH� &RPPRQZHDOWK� PXVW
SUHVHQW�UHODWLRQ�EDFN�WHVWLPRQ\��
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��� 7KH� 6XSUHPH� &RXUW� KDG� RFFDVLRQ� WR� LQWHUSUHW� WKLV� DPELJXLW\� LQ

&RPPRQZHDOWK�Y�� /RHSHU�� ����$��G������3D�� ������� DQG� UHLWHUDWHG� WKH

³&RPPRQZHDOWK�LV�QRW�UHTXLUHG�WR�SUHVHQW�H[SHUW�HYLGHQFH�RI�³UHODWLRQ�EDFN´

LQ� RUGHU� WR� HVWDEOLVK� D� SULPD� IDFLH� FDVH�´� � ,G��� DW� ���� Q���� � 7KH� &RXUW

DFFRUGLQJO\�UHDVRQHG�WKDW�HYLGHQFH�RI�/RHSHU¶V�%$&�RI��������REWDLQHG�WZR

KRXUV� DIWHU� GULYLQJ� ³DORQH� ZRXOG� KDYH� EHHQ� VXIILFLHQW� WR� VXVWDLQ� KLV

FRQYLFWLRQ´�KDG�<DUJHU�EHHQ�WKH�ODZ�DW�WKH�WLPH�RI�WULDO���,G���7KHUHIRUH��ZH

PXVW� UHYLHZ� WKH� UHFRUG� EHIRUH� XV� LQ� OLJKW� RI� WKH� KROGLQJ� LQ� <DUJHU�� DV

FRQILUPHG� LQ� /RHSHU�� WR� GHWHUPLQH� ZKHWKHU� HYLGHQFH� RI� DSSHOODQW¶V� %$&

PDGH�D�SULPD�IDFLH�FDVH���6HH�&RPPRQZHDOWK�Y��$OOEHFN������$��G������

������3D��6XSHU��������

���� $SSHOODQW¶V�%$&�� WDNHQ� VHYHQW\�VHYHQ�PLQXWHV� DIWHU� WKH� GULYLQJ��ZDV

�������� � 7KLV�ZDV�����RYHU� WKH� OHJDO� OLPLW��� DQG� WKH� WLPH� ODSVH�ZDV�QRW

OHQJWK\���$V�WKH�HYLGHQFH�GHPRQVWUDWHG�D�SULPD�IDFLH�FDVH�DSSHOODQW¶V�%$&

ZDV� DERYH� ������ ZKLOH� KH� ZDV� GULYLQJ�� LW� ZDV� QRW� QHFHVVDU\� IRU� WKH

&RPPRQZHDOWK� WR� SUHVHQW� H[SHUW� UHWURJUDGH�H[WUDSRODWLRQ� HYLGHQFH�GXULQJ

LWV� FDVH�LQ�FKLHI�� � &RPSDUH� $OOEHFN�� VXSUD� �������� %$&� WDNHQ� QLQHW\

����������������������������������
�� :H� UHFRJQL]H� VRPH� FDVHV� KDYH� UHIHUUHG� WR� %$&� OHYHOV� RI� ������ DV
³VOLJKWO\´� DERYH� WKH� OHJDO� OLPLW�� DQ� DGMHFWLYH� ZH� FDQ� RQO\� DVFULEH� WR� WKH
PLVFRQFHSWLRQ�RI�WKLQNLQJ�RI�������DV�LQKHUHQWO\�D�YHU\�VOLJKW�QXPEHU���:H
FDQ�WKLQN�RI�QR��FRQWH[W�VKRUW�RI�VHOOLQJ�XVHG�FDUV�ZKHUH�D�����GHYLDWLRQ�LV
³VOLJKWO\´�RYHU�WKH�OLQH���)RU�H[DPSOH��D�VSHHGHU�LQ�D����P�S�K��]RQH�����
RYHU� WKH� OLPLW�� LV� JRLQJ� ���P�S�K�� � $Q� HOHFWLRQ�PDUJLQ� RI� ���� LV� QRWKLQJ
VKRUW� RI� D� ODQGVOLGH�� � :KR� ZRXOG� FDOO� D� WD[� LQFUHDVH� RI� ���� D� ³VOLJKW´
LQFUHDVH"��6LPSO\�SXW��D�%$&�RI��������PD\�EH�GHHPHG�³VOLJKWO\´�RYHU�WKH
OLPLW��D�%$&�RI��������LV�QRW�
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PLQXWHV� DIWHU� GULYLQJ� GHPRQVWUDWHG� SULPD� IDFLH� FDVH� DQG� H[HPSWHG

&RPPRQZHDOWK� IURP� SUHVHQWLQJ� H[SHUW� UHODWLRQ�EDFN� WHVWLPRQ\��� � %HFDXVH

DSSHOODQW� GLG� QRW� SUHVHQW� DQ\� UHWURJUDGH� H[WUDSRODWLRQ� HYLGHQFH� WKDW� PD\

KDYH� UHEXWWHG� WKH� &RPPRQZHDOWK¶V�SULPD� IDFLH� FDVH�� KLV� FRQYLFWLRQ� XQGHU

6HFWLRQ������D�����ZDV�SURSHU��

���� $SSHOODQW� DOVR� FRQWHQGV� WKH� HYLGHQFH� ZDV� LQVXIILFLHQW� WR� VXVWDLQ� KLV

FRQYLFWLRQ� XQGHU� 6HFWLRQ� �����D������ � ,Q� UHYLHZLQJ� WKH� VXIILFLHQF\� RI� WKH

HYLGHQFH��RXU�WDVN�LV�WR�GHWHUPLQH�ZKHWKHU�WKH�HYLGHQFH�DQG�DOO�UHDVRQDEOH

LQIHUHQFHV� WKHUHIURP�� YLHZHG� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH� YHUGLFW

ZLQQHU��ZDV�VXIILFLHQW�WR�HQDEOH�WKH�IDFWILQGHU�WR� ILQG�HYHU\�HOHPHQW�RI� WKH

FULPH�FKDUJHG�SURYHQ�EH\RQG�D�UHDVRQDEOH�GRXEW�� �0RUWLQL��DW������ �³7KLV

VWDQGDUG�LV�HTXDOO\�DSSOLFDEOH�WR�FDVHV�ZKHUH�WKH�HYLGHQFH�LV�FLUFXPVWDQWLDO

����������������������������������
�� $SSHOODQW� DUJXHV� ZH� VKRXOG� IROORZ� 2VERUQH�� DQG� &RPPRQZHDOWK� Y�
6KDGH������$��G������3D��������� �7KHVH�FDVHV� LQYROYHG� LQFLGHQWV� SULRU� WR
<DUJHU� DQG�� DV� VXFK�� GR� QRW� UHVW� XSRQ� WKH� DSSURDFK� WDNHQ� WKHUHLQ�
+RZHYHU��DOWKRXJK�QRW�PHQWLRQHG�LQ�DSSHOODQW¶V�EULHI��ZH�IHHO�FRPSHOOHG�WR
QRWH�WKH�GHFLVLRQ�LQ�&RPPRQZHDOWK�Y��0XUUD\�������3D��6XSHU��/H[LV����
�3D��6XSHU��)HE�������������UHDUJXPHQW�JUDQWHG��$SULO������������7KHUH��D
SDQHO�RI� WKLV�&RXUW�DGGUHVVHG�6HFWLRQ������D�����D�VXEVHFWLRQ�QRW�LQ�HIIHFW
DW� WKH� WLPH�RI� WKH� LQFLGHQW�KHUHLQ�� �6XEVHFWLRQ��D����DWWHPSWHG�WR�HQGRUVH
WKH� SULPD� IDFLH� DSSURDFK� RI� <DUJHU� �WR� ZKLFK� LW� DGGHG� D� WKUHH�KRXU
VSHFLILFDWLRQ��KDUNHQLQJ�EDFN�WR��D�������OHDYLQJ�XQWRXFKHG�WKH�HOHPHQWV�RI
6HFWLRQ������D�������7KH�&RXUW�IRXQG�WKLV�VXEVHFWLRQ�XQFRQVWLWXWLRQDOO\�YRLG
IRU� YDJXHQHVV� DQG� RYHUEUHDGWK�� � ,Q� VR� GRLQJ�� WKH� &RXUW� KHOG� 6HFWLRQ
�����D�����³RQFH�DJDLQ�VWDQGV�RQ�LWV�RZQ��ZLWKRXW�WKH�SULPD�IDFLH�HYLGHQFH
YHUVLRQ� RI� �D���� ���� >DQG@� ZH� DUH� OHIW� ZLWK� WKH� VWDWXWH�� DQG� WKH� FDVHV
LQWHUSUHWLQJ� LW�� DV� LW� VWRRG� SULRU� WR� WKH� HQDFWPHQW� RI� WKH� RIIHQGLQJ
VXEVHFWLRQ�´��,G���DW������7KH�&RXUW�WKHQ�IRXQG�0XUUD\¶V�%$&�RI����������
PLQXWHV�DIWHU�GULYLQJ��UHTXLUHG��UHODWLRQ�EDFN�WHVWLPRQ\���$V�UHDUJXPHQW�KDV
EHHQ�JUDQWHG��ZH�GR�QRW�IHHO�FRPSHOOHG�WR�DGGUHVV�WKH�FRQFOXVLRQ�UHTXLULQJ
H[SHUW�HYLGHQFH�ZKHQ�WKH�%$&�ZDV�������
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UDWKHU� WKDQ� GLUHFW� VR� ORQJ� DV� WKH� FRPELQDWLRQ� RI� WKH� HYLGHQFH� OLQNV� WKH

DFFXVHG� WR� WKH� FULPH� EH\RQG� D� UHDVRQDEOH� GRXEW�´� � &RPPRQZHDOWK� Y�

6ZHUGORZ������$��G�������������3D��6XSHU��������

���� 7R�FRQYLFW�XQGHU�6HFWLRQ������D������ WKH�&RPPRQZHDOWK�PXVW�SURYH

WKH�DSSHOODQW�ZDV�WKH�RSHUDWRU�RI�D�PRWRU�YHKLFOH��ZKLOH�KH�ZDV�XQGHU� WKH

LQIOXHQFH�RI�DOFRKRO�WR�D�GHJUHH�WKDW�UHQGHUHG�KLP�LQFDSDEOH�RI�VDIH�GULYLQJ�

��� 3D�&�6�� �� �����D������ &RPPRQZHDOWK� Y�� .HOOH\�� ���� $��G� ���� �3D�

6XSHU�� ������� � 8QOLNH� 6HFWLRQ� �����D������ ZKLFK� H[SOLFLWO\� GHSHQGV� XSRQ

VFLHQWLILF�HYLGHQFH��6HFWLRQ������D����� LV� D� JHQHUDO� SURYLVLRQ� WKDW� SURYLGHV

QR� UHVWUDLQWV� XSRQ� WKH� &RPPRQZHDOWK� UHJDUGLQJ� WKH� PDQQHU� E\� ZKLFK� LW

PD\� SURYH� DQ� DFFXVHG� LV� JXLOW\�� � /RHSHU�� DW� ����� � 7KXV�� DGPLVVLRQ� RI� D

GULYHU¶V�%$&�ZLWKRXW�UHODWLQJ�LW�EDFN�GRHV�QRW�LQYRNH�WKH�VDPH�FRQFHUQV�DV�LW

GRHV� XQGHU� 6HFWLRQ� �����D������ � &RPPRQZHDOWK� Y�� &XUUDQ�� ���� $��G

������3D��6XSHU��������

���� 7KH� &RPPRQZHDOWK� FOHDUO\� GHPRQVWUDWHG� D� YLRODWLRQ� RI� 6HFWLRQ

�����D������ � ,PPHGLDWHO\� IROORZLQJ� WKH� DFFLGHQW�� 7URRSHU� $QJHOR� QRWLFHG

DSSHOODQW� ZDV� VWDJJHULQJ� DQG� KDG� DOFRKRO� RQ� KLV� EUHDWK�� � 6HH

&RPPRQZHDOWK� Y�� <HGLQDN�� ���� $��G� ����� �3D�� 6XSHU�� ������ �SROLFH

RIILFHU¶V� WHVWLPRQ\� UHJDUGLQJ� KLV� REVHUYDWLRQV� RI� D� GULYHU¶V� SK\VLFDO

DSSHDUDQFH� DQG� EHKDYLRU� DGPLVVLEOH� WR� HVWDEOLVK� KLV� LQDELOLW\� WR� RSHUDWH� D

YHKLFOH� VDIHO\��� DSSHDO� GHQLHG�� ���� $��G� ���� �3D�� ������� � $SSHOODQW

GHPRQVWUDWHG�KLV�LPSDLUPHQW�E\�GRLQJ�SRRUO\�RQ� WKUHH� ILHOG�VREULHW\�WHVWV�
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6HH� &RPPRQZHDOWK� Y�� )HDWKHUV�� ���� $��G� ��� �3D�� 6XSHU�� �����

�HYLGHQFH�WKH�GULYHU�ZDV�QRW�LQ�FRQWURO�RI�KHUVHOI��VXFK�DV�IDLOLQJ�WR�SDVV�D

ILHOG�VREULHW\�WHVW��FRXOG�HVWDEOLVK�VKH�ZDV�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�WR�D

GHJUHH�ZKLFK� UHQGHUHG�KHU� LQFDSDEOH� RI� VDIH� GULYLQJ��� � )LQDOO\�� DSSHOODQW¶V

%$&�ZDV���������VHYHQW\�VHYHQ�PLQXWHV�DIWHU�WKH�DFFLGHQW���6HH�&XUUDQ�

VXSUD�� �GULYHU¶V� %$&�� VR� ORQJ� DV� LW� H[FHHGV� ������� LV� UHOHYDQW� DQG

DGPLVVLEOH� DV� HYLGHQFH� KH� YLRODWHG� 6HFWLRQ� �����D������� � &RQVLGHULQJ� WKH

DJJUHJDWH� RI� WKHVH� IDFWRUV�� VXIILFLHQW� HYLGHQFH� FOHDUO\� H[LVWHG� WR� VXSSRUW

DSSHOODQW¶V�FRQYLFWLRQ�XQGHU�6HFWLRQ������D�����

���� %DVHG�RQ�WKH�IRUHJRLQJ��ZH�DIILUP�WKH� MXGJPHQW�RI� VHQWHQFH�HQWHUHG

E\�WKH�WULDO�FRXUW�

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�


