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��� $SSHOODQW��7DUTXH]]H��D�N�D�5DUTXH]]H��+LOO��DSSHDOV�WKH�MXGJPHQW�RI

VHQWHQFH�HQWHUHG�RQ�6HSWHPEHU�����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI

3KLODGHOSKLD� &RXQW\� IROORZLQJ� WZR� VHSDUDWH� WULDOV� LQ� DEVHQWLD�� � 8QGHU� WKH

IDFWV�RI�WKLV�FDVH��ZH�ILQG�WKDW�WKH�WULDO�FRXUW�SURSHUO\�H[HUFLVHG�LWV�GLVFUHWLRQ
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WR�WU\�$SSHOODQW�LQ�DEVHQWLD�GXH�WR�KLV�DEVHQFH�ZLWKRXW�FDXVH��DQG�WKDW�VXFK

WULDOV� GLG� QRW� YLRODWH� $SSHOODQW¶V� ULJKW� WR� FRQIURQW� KLV� DFFXVHUV� XQGHU� WKH

3HQQV\OYDQLD�&RQVWLWXWLRQ���:H�WKHUHIRUH�DIILUP�

)$&76�

��� 7KH�FKDUJHV�DJDLQVW�$SSHOODQW�DURVH�RXW�RI�WZR�GUXJ�WUDQVDFWLRQV���7KH

ILUVW�RFFXUUHG�RQ�-XQH�����������DQG�$SSHOODQW�ZDV�DUUHVWHG�WKDW�VDPH�GD\

�&�3���������������� �+H�ZDV� VXEVHTXHQWO\� UHOHDVHG�RQ�EDLO�� DQG� VLJQHG� D

VXESRHQD�RUGHULQJ�KLP�WR�DSSHDU�IRU�WULDO�RQ�)HEUXDU\����������� �8SRQ�KLV

UHOHDVH��$SSHOODQW�ZDV� DUUHVWHG� IRU� DQRWKHU� GUXJ� WUDQVDFWLRQ� WKDW� RFFXUUHG

RQ�$XJXVW�����������&�3�����������������$OWKRXJK�WKH�UHFRUG�LV�XQFOHDU�DV

����������������������������������
�� � � 7KH� WULDO� FRXUW� DSWO\� VXPPDUL]HG� WKH� IDFWV� RI� WKH� ILUVW� LQFLGHQW� �&�3��
�����������DV�IROORZV�

3ROLFH� ZHUH� FRQGXFWLQJ� D� QDUFRWLFV� VXUYHLOODQFH� RQ� -XQH
���� ����� DURXQG� ��QG� DQG� 0DUNHW� 6WUHHWV�� 3KLODGHOSKLD�
ZKHQ� >$SSHOODQW@� ZDV� REVHUYHG� VHOOLQJ� FUDFN�FRFDLQH� WR
DQ�XQNQRZQ�EODFN�PDOH���)URP�D�GLVWDQFH�RI� MXVW�VL[����
IHHW�� SROLFH� REVHUYHG� >$SSHOODQW@�� DIWHU� KDYLQJ� D� EULHI
FRQYHUVDWLRQ�ZLWK�WKH�PDOH��UHDFK�LQWR�KLV�ULJKW�VRFN�DQG
UHWULHYH�D�SODVWLF�EDJJLH�FRQWDLQLQJ�RUDQJH�WLQWHG�SDFNHWV�
>$SSHOODQW@� KDQGHG� WKH� PDOH� RQH� RI� WKHVH� SDFNHWV� LQ
H[FKDQJH� IRU� 8�6�� FXUUHQF\�� � :KHQ� DUUHVWHG� PLQXWHV
ODWHU�� D� WRWDO� RI� ��� SDFNHWV� RI� FUDFN�FRFDLQH� ZHUH
FRQILVFDWHG�IURP�>$SSHOODQW¶V@�SHUVRQ�

7ULDO�&RXUW�2SLQLRQ��ILOHG�-XO\�����������DW�����

����7KH�IDFWV�RI�WKH�VHFRQG�LQFLGHQW��&�3��������������ZHUH�DV�IROORZV�

2Q�$XJXVW�����������2IILFHU�0DU\�:LOOLDPVRQ�ZDV�RQ�KHU
ZD\� WR� ZRUN� ZKHQ� VKH� REVHUYHG� 5REHUW� 0F4XLUQV
SXUFKDVH�FUDFN�FRFDLQH�IURP�>$SSHOODQW@�RQ�WKH�FRUQHU�RI
��QG�DQG�0DUNHW�6WUHHWV�LQ�3KLODGHOSKLD���:KHQ�0F4XLUQV
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WR�$SSHOODQW¶V�HQWLUH�SUH�WULDO�GHWHQWLRQ�VWDWXV�IROORZLQJ�WKH�VHFRQG�RIIHQVH�

LW�LV�FHUWDLQ�WKDW��RQ�-DQXDU\����������$SSHOODQW�ZDV�UHOHDVHG�RQ�EDLO�ZLWK�WKH

FRQGLWLRQ� WKDW� KH� FRRSHUDWH� ZLWK� WKH� HOHFWURQLF� PRQLWRULQJ�KRXVH� DUUHVW

SURJUDP�RI� WKH�SUHWULDO� VHUYLFHV� GLYLVLRQ�� �2Q� -DQXDU\� ���� ������ $SSHOODQW

VLJQHG�DQRWKHU� VXESRHQD�RUGHULQJ�KLP� WR� DSSHDU� IRU� WULDO� RQ� )HEUXDU\� ���

�����

��� 'HVSLWH�VLJQLQJ�WZR�VXESRHQDV��$SSHOODQW�IDLOHG�WR�DSSHDU�RQ�)HEUXDU\

���� ������ � 7KH� FRXUW� JUDQWHG� WZR� FRQWLQXDQFHV� ZKLOH� WKH� &RPPRQZHDOWK

PDGH�VHYHUDO�DWWHPSWV�WR�ORFDWH�$SSHOODQW���2Q�WKH�VHFRQG�UHOLVWHG�WULDO�GDWH�

)HEUXDU\� ���� ������ WULDO� FRPPHQFHG� RQ� $SSHOODQW¶V� VHFRQG� FDVH� �&�3��

����������� LQ� KLV� DEVHQFH�� � )ROORZLQJ� D� WZR�GD\� MXU\� WULDO�� $SSHOODQW�ZDV

FRQYLFWHG�RI�3RVVHVVLRQ�ZLWK� ,QWHQW� WR�'HOLYHU�D�&RQWUROOHG�6XEVWDQFH�� DQG

3RVVHVVLRQ�RI�D�&RQWUROOHG�6XEVWDQFH��RQ�)HEUXDU\������������2Q�WKDW�VDPH

GDWH��WULDO�FRPPHQFHG�RQ�$SSHOODQW¶V�ILUVW�FDVH��&�3��������������EHIRUH�D

�������������������������������������������������������������������������������������������������������������
ZDV� VWRSSHG� PRPHQWV� ODWHU�� SROLFH� UHFRYHUHG� D� FOHDU
SODVWLF� SHDFK� WLQWHG� SDFNHW� RI� FUDFN�FRFDLQH� IURP� KLV
SHUVRQ�� � 3ROLFH� SODFHG� WKH� EX\HU� XQGHU� DUUHVW� DQG� WKHQ
UHWXUQHG� WR� ��QG� DQG� 0DUNHW� ZKHUH� WKH\� DUUHVWHG
>$SSHOODQW@���$�VHDUFK�RI�>$SSHOODQW¶V@�SHUVRQ�XQFRYHUHG�D
SODVWLF� EDJJLH� FRQWDLQLQJ� WKUHH� SHDFK� WLQWHG� SDFNHWV� RI
FUDFN�FRFDLQH� LQ� KLV� ZDLVWEDQG� DQG� �������� LQ� 8�6�
FXUUHQF\�

7ULDO�&RXUW�2SLQLRQ��ILOHG�-XO\�����������DW�����

�������3�6������������D������

�������3�6������������D������
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GLIIHUHQW� MXU\�� DJDLQ� LQ� KLV� DEVHQFH�� � 8SRQ� WKH� FRPSOHWLRQ� RI� WKH

&RPPRQZHDOWK¶V�FDVH��FRXUW�DGMRXUQHG�XQWLO�0DUFK�����������2Q�WKDW�GDWH�

FRXQVHO� IRU� ERWK� SDUWLHV� SUHVHQWHG� FORVLQJ� DUJXPHQWV�� DQG� $SSHOODQW� ZDV

FRQYLFWHG� RI� 3RVVHVVLRQ�ZLWK� ,QWHQW� WR�'HOLYHU� D� &RQWUROOHG� 6XEVWDQFH� DQG

3RVVHVVLRQ� RI� D� &RQWUROOHG� 6XEVWDQFH��� � 6HQWHQFLQJ� RQ� ERWK� FDVHV� ZDV

GHIHUUHG�XQWLO�$SULO����������

��� $SSHOODQW� IDLOHG� WR� DSSHDU� RQ� $SULO� ���� ������ DQG� VHQWHQFLQJ� ZDV

GHIHUUHG� XQWLO� -XO\����� ������ � 2Q� -XO\� ���� ������ $SSHOODQW� DJDLQ� IDLOHG� WR

DSSHDU��DQG�WKH�FRXUW�FRQWLQXHG�WKH�SURFHHGLQJ�WR�6HSWHPEHU������������2Q

6HSWHPEHU�����������$SSHOODQW�ZDV�VHQWHQFHG�LQ�DEVHQWLD�RQ�ERWK�FDVHV�WR

FRQVHFXWLYH� WHUPV�RI� QRW� OHVV� WKDQ� WZR� ����QRU�PRUH� WKDQ� WHQ� ����� \HDUV¶

LPSULVRQPHQW�� � $SSHOODQW� ZDV� HYHQWXDOO\� DSSUHKHQGHG� DQG� FRPPLWWHG� WR

SULVRQ�RQ�2FWREHU������������7KLV�WLPHO\�DSSHDO�IROORZHG�

',6&866,21�

��� $SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXH�IRU�RXU�UHYLHZ�

'LG�QRW�WKH�WULDO�FRXUW�HUU�LQ�ILQGLQJ�ZDLYHU�RI�WKH�ULJKW�WR
EH�SUHVHQW��DQG�DEXVH�LWV�GLVFUHWLRQ�E\�WU\LQJ�DSSHOODQW�LQ
DEVHQWLD�� ZKHUH� DSSHOODQW� ZDV� QRW� SUHVHQW� DW� WKH
FRPPHQFHPHQW� RI� WULDO� DQG� ZKHUH� WKH� &RPPRQZHDOWK
ZRXOG�QRW�KDYH�EHHQ�SUHMXGLFHG�E\�D�FRQWLQXDQFH"

����������������������������������
�� � �$W�$SSHOODQW¶V� ILUVW� WULDO��&�3����������������$SSHOODQW�ZDV� UHSUHVHQWHG
E\� $VVLVWDQW� 'HIHQGHUV� *UHJJ� 0�� %OHQGHU� DQG� &DWOLQ� )HQKDJHQ�� � $W� KLV
VHFRQG� WULDO� �&�3�� �� ������������ $SSHOODQW� ZDV� DJDLQ� UHSUHVHQWHG� E\
$VVLVWDQW�'HIHQGHU�%OHQGHU�

����:H�QRWH�WKDW�EHWZHHQ�)HEUXDU\����������DQG�2FWREHU����������D�WRWDO�RI
ILYH�EHQFK�ZDUUDQWV�ZHUH�LVVXHG�RQ�HDFK�FDVH�
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$SSHOODQW¶V� %ULHI�� DW� ��� � 6SHFLILFDOO\�� $SSHOODQW� FODLPV� WKDW� WKH� WULDO� FRXUW

DEXVHG�LWV�GLVFUHWLRQ�E\�WU\LQJ�KLP�LQ�DEVHQWLD��DQG�WKDW�WKH�WULDOV�LQ�DEVHQWLD

YLRODWHG� KLV� ULJKW� WR� FRQIURQW� WKH� ZLWQHVVHV� DJDLQVW� KLP�� DV� SURYLGHG� E\

$UWLFOH�,��6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ��

��� :H� ZLOO� ILUVW� DGGUHVV� WKH� FODLP�� ZKLFK� ZDV� H[SOLFLWO\� UDLVHG� LQ

$SSHOODQW¶V�VWDWHPHQW�RI�TXHVWLRQV�SUHVHQWHG��WKDW�WKH�WULDO�FRXUW�DEXVHG�LWV

GLVFUHWLRQ� E\� WU\LQJ� KLP� LQ� DEVHQWLD� SXUVXDQW� WR� 3HQQV\OYDQLD� 5XOH� RI

&ULPLQDO� 3URFHGXUH� �����D��� � 8QGHU� WKH� 6L[WK� $PHQGPHQW� WR� WKH� 8QLWHG

6WDWHV� &RQVWLWXWLRQ�� DQG� $UWLFOH� ,�� 6HFWLRQ� �� RI� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ���DQ�DFFXVHG�KDV�WKH�ULJKW�WR�EH�SUHVHQW�LQ�FRXUW�DW�HYHU\�VWDJH

����������������������������������
�� � � $OWKRXJK� WKLV� FRQVWLWXWLRQDO� FODLP� ZDV� QRW� VSHFLILFDOO\� DVVHUWHG� LQ� WKH
VWDWHPHQW� RI� TXHVWLRQV� SUHVHQWHG�� LW� ZDV� SURSHUO\� SUHVHUYHG� LQ� WKH� FRXUW
EHORZ� DQG� LV� VXIILFLHQWO\� DGGUHVVHG� LQ� WKH� DUJXPHQW� VHFWLRQ� RI� $SSHOODQW¶V
EULHI��DV�UHTXLUHG�E\�&RPPRQZHDOWK�Y��(GPXQGV������3D�����������$��G
�������������$V�VXFK��ZH�ZLOO�DGGUHVV�$SSHOODQW¶V�VWDWH�FRQVWLWXWLRQDO�FODLP�
6HH� 6DYR\� Y�� 6DYR\�� ���� $��G� ���� �3D�� 6XSHU�� ������ �ZKHUH� IDLOXUH� WR
SURYLGH� VHSDUDWH� VWDWHPHQW� RI� TXHVWLRQV� GLG� QRW� LPSHGH� 6XSHULRU� &RXUW¶V
DELOLW\� RI� UHYLHZ� ZKHUH� LVVXHV� ZHUH� UDLVHG� LQ� DUJXPHQW� VHFWLRQ� RI� EULHI��
$GGLWLRQDOO\�� DV� $SSHOODQW� GRHV� QRW� UDLVH� DQ\� FODLP� DV� WR� WKH� VHQWHQFLQJ
SURFHHGLQJ��RXU�UHYLHZ�LV�OLPLWHG�WR�WKH�WULDO�SURFHHGLQJV�

�� � � � 7KH� 6L[WK� $PHQGPHQW� RI� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ� JXDUDQWHHV�
LQWHU� DOLD�� WKH� ULJKW� RI� DQ� DFFXVHG� ³WR� EH� FRQIURQWHG� ZLWK� WKH� ZLWQHVVHV
DJDLQVW�KLP´���8�6��&RQVW��DPHQG��9,�

�� � � $W� WKH� WLPH� RI� $SSHOODQW¶V� WULDO�� $UWLFOH� ,�� 6HFWLRQ� �� RI� RXU� VWDWH
FRQVWLWXWLRQ�SURYLGHG��LQ�UHOHYDQW�SDUW�

,Q�DOO�FULPLQDO�SURVHFXWLRQV�WKH�DFFXVHG�KDWK�D�ULJKW�WR�EH
KHDUG�E\�KLPVHOI�DQG�KLV�FRXQVHO�� WR�GHPDQG� WKH�QDWXUH
DQG� FDXVH� RI� WKH� DFFXVDWLRQV� DJDLQVW� KLP�� WR� EH
FRQIURQWHG�ZLWK�WKH�ZLWQHVVHV�DJDLQVW�KLP������
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RI� D� FULPLQDO� WULDO�� �&RPPRQZHDOWK� Y�� %RQG�� ���� $��G� ���� �3D�� 6XSHU�

������� � +RZHYHU�� WKLV� ULJKW� PD\� EH� ZDLYHG� LQ� QRQ�FDSLWDO� FDVHV� HLWKHU

H[SUHVVO\� RU� LPSOLFLWO\� E\� D� GHIHQGDQW¶V� DFWLRQV�� � &RPPRQZHDOWK� Y�

6XOOHQV�� ���� 3D�� ���� ���� $��G� ����� �������� � 7KLV� ZDLYHU� SULQFLSOH� LV

HPERGLHG� LQ� 3HQQV\OYDQLD� 5XOH� RI� &ULPLQDO� 3URFHGXUH� �����D��� ZKLFK

SURYLGHV�

�D� 7KH�GHIHQGDQW�VKDOO�EH�SUHVHQW�DW�WKH�DUUDLJQPHQW�
DW�HYHU\�VWDJH�RI�WKH�WULDO�LQFOXGLQJ�WKH�LPSDQHOLQJ
RI�WKH�MXU\�DQG�WKH�UHWXUQ�RI�WKH�YHUGLFW��DQG�DW�WKH
LPSRVLWLRQ� RI� VHQWHQFH�� H[FHSW� DV� RWKHUZLVH
SURYLGHG� E\� WKLV� UXOH�� � 7KH� GHIHQGDQW¶V� DEVHQFH
ZLWKRXW� FDXVH� VKDOO� QRW� SUHFOXGH� SURFHHGLQJ� ZLWK
WKH�WULDO�LQFOXGLQJ�WKH�UHWXUQ�RI�WKH�YHUGLFW�

3D�5�&ULP�3�������D���HPSKDVLV�DGGHG��

��� :KHUH� WKH� &RPPRQZHDOWK� KDV� GHPRQVWUDWHG� E\� D� SUHSRQGHUDQFH� RI

WKH� HYLGHQFH� WKDW� WKH� GHIHQGDQW� LV� DEVHQW� ³ZLWKRXW� FDXVH´� DQG� WKDW� KH

NQRZLQJO\�DQG�LQWHOOLJHQWO\�ZDLYHG�KLV�ULJKW�WR�EH�SUHVHQW��KH�PD\�EH�WULHG�LQ

DEVHQWLD���3D�5�&ULP�3�������D���&RPPRQZHDOWK�Y��6FDUERURXJK������3D�

���������$��G��������������+RZHYHU��ZKHQ�D�GHIHQGDQW�LV�XQDZDUH�RI�WKH

FKDUJHV� DJDLQVW� KLP�� XQDZDUH� RI� WKH� HVWDEOLVKPHQW� RI� KLV� WULDO� GDWH� RU� LV

�������������������������������������������������������������������������������������������������������������
3D��&RQVW��6HFWLRQ�,��$UWLFOH�����,Q�������WKH�VWDWH�FRQVWLWXWLRQ�ZDV�DPHQGHG
WR�� DPRQJ� RWKHU� WKLQJV�� VXEVWLWXWH� WKH� SKUDVH� ³EH� FRQIURQWHG� ZLWK� WKH
ZLWQHVVHV� DJDLQVW� KLP´� IRU� ³PHHW� WKH� ZLWQHVVHV� IDFH� WR� IDFH´�� WKHUHE\
SDUDOOHOLQJ� WKH� 6L[WK� $PHQGPHQW� RI� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ�
+RZHYHU�� WKH� ����� DPHQGPHQWV� KDYH� VLQFH� EHHQ� LQYDOLGDWHG� E\� WKH
3HQQV\OYDQLD� 6XSUHPH� &RXUW� IRU� D� YLRODWLRQ� RI� $UWLFOH� ���� �� �� RI� WKH
3HQQV\OYDQLD�&RQVWLWXWLRQ��ZKLFK�HVWDEOLVKHV�WKH�SURFHGXUH�IRU�WKH�SURSRVDO
RI� DPHQGPHQWV� E\� WKH� *HQHUDO� $VVHPEO\� DQG� WKHLU� DGRSWLRQ� E\� WKH
HOHFWRUDWH���%HUJGROO�Y��.DQH�������3D��/H[LV�������3D��-XQH�����������
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DEVHQW�LQYROXQWDULO\��KH�LV�QRW�DEVHQW�³ZLWKRXW�FDXVH´�DQG�WKHUHIRUH�FDQQRW

EH� WULHG� LQ� DEVHQWLD�� � &RPPRQZHDOWK� Y�� %RQG�� VXSUD� DW� ���� �FLWLQJ

&RPPRQZHDOWK�Y��6XOOHQV��VXSUD��

��� ,Q�8QLWHG�6WDWHV�Y��7RUWRUD������)��G��������G�&LU����FHUW��GHQLHG�

����8�6�����������6��&W��������������WKH�&RXUW�RI�$SSHDOV� IRU�WKH�6HFRQG

&LUFXLW�VHW�IRUWK�D�OLVW�RI�IDFWRUV�WKH�WULDO�FRXUW�PXVW�EDODQFH�EHIRUH�H[HUFLVLQJ

LWV�GLVFUHWLRQ�WR�SURFHHG�ZLWK�WULDO�LQ�WKH�GHIHQGDQW¶V�DEVHQFH�

>7@KH�OLNHOLKRRG�WKDW�WKH�WULDO�FRXOG�VRRQ� WDNH�SODFH�ZLWK
WKH� GHIHQGDQW� SUHVHQW�� WKH� GLIILFXOW\� RI� UHVFKHGXOLQJ�
SDUWLFXODUO\� LQ� PXOWLSOH�GHIHQGDQW� WULDOV�� WKH� EXUGHQ� RQ
WKH�*RYHUQPHQW�LQ�KDYLQJ�WR�XQGHUWDNH�WZR�WULDOV����������

,G�� DW� ������ � 2XU� 6XSUHPH� &RXUW� DGRSWHG� WKH� 7RUWRUD� WHVW� LQ

&RPPRQZHDOWK� Y�� :LOVRQ�� ���� 3D�� ����� ���� $��G� ���� �������� EXW

HPSKDVL]HG�WKDW�WKH�OLVW�RI�IDFWRUV�ZDV�QRW�H[KDXVWLYH�����0RUHRYHU��:LOVRQ

KHOG�WKDW�WKH�WULDO�FRXUW�LV�QRW�UHTXLUHG�WR�SRVWSRQH�WKH�WULDO�LQ�RUGHU�WR�ZHLJK

VXFK�IDFWRUV���&RPPRQZHDOWK�Y��:LOVRQ������$��G�DW�����

��� $�FRPSOHWH�UHYLHZ�RI�WKH�UHFRUG�UHYHDOV�WKDW�$SSHOODQW�ZDV�IXOO\�DZDUH

RI�WKH�FKDUJHV�DJDLQVW�KLP�DQG�RI�KLV�RULJLQDO�WULDO�GDWH���,Q�IDFW��KH�VLJQHG

WZR� VXESRHQDV� RUGHULQJ� KLV� DSSHDUDQFH� RQ� )HEUXDU\� ���� ������ �:KHQ� KH

IDLOHG�WR�DSSHDU�RQ�WKDW�GDWH��WKH�FRXUW�DOORZHG�WZR�FRQWLQXDQFHV���+RZHYHU�

����������������������������������
�����,Q�&RPPRQZHDOWK�Y��:LOVRQ������3D�����������$��G�������������WKH
3HQQV\OYDQLD� 6XSUHPH� &RXUW� FRQILQHG� LWV� DQDO\VLV� WR� WKH� LVVXH� RI� ZKHWKHU
SURFHHGLQJ� ZLWK� D� WULDO� LQ� DEVHQWLD�� ZKHUH� WKH� GHIHQGDQW� IOHG� ZLWKRXW� DQ
H[SODQDWLRQ�DIWHU�WULDO�KDG�FRPPHQFHG��YLRODWHG�KLV�ULJKWV�XQGHU�WKH�IHGHUDO
FRQVWLWXWLRQ���,G��DW�����Q���DQG�DFFRPSDQ\LQJ�WH[W�
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$SSHOODQW�DOVR�IDLOHG�WR�DSSHDU�RQ�WKH�UHOLVWHG�WULDO�GDWHV���$SSHOODQW�ZDV�RQ

EDLO�DW�WKH�WLPH�DQG��WKHUHIRUH��KDG�DQ�REOLJDWLRQ�WR�VWDQG�WULDO�DQG�VXEPLW�WR

VHQWHQFLQJ�LI�IRXQG�JXLOW\���6HH�LG��DW������ �7R�GDWH��KH�KDV�IDLOHG�WR�RIIHU

DQ\�H[SODQDWLRQ�IRU�KLV�FRQWLQXHG�DEVHQFHV�

���� 7KH�UHFRUG�DOVR�UHYHDOV�WKDW�WKH�&RPPRQZHDOWK�ZDV�XQDEOH�WR�ORFDWH

$SSHOODQW� DIWHU� QXPHURXV� DWWHPSWV� WR� GR� VR�� � $� FRXUW� UHSUHVHQWDWLYH� IRU

SUHWULDO�KRXVH�DUUHVW��9LWWRULD�'HDQ��WHVWLILHG�WKDW�DW�WKH�WLPH�RI�KLV�UHOHDVH�LQ

-DQXDU\�RI�������$SSHOODQW�ZDV�WROG�WR�UHSRUW� WR�KHU�DW� OHDVW�WZLFH�D�ZHHN

DQG�DIWHU� DQ\� FRXUW� GDWH�� �+RZHYHU�� $SSHOODQW� IDLOHG� WR� UHSRUW�� �0V��'HDQ

PDGH�VHYHUDO�HIIRUWV� WR�FRQWDFW�$SSHOODQW� DW�KLV� UHOHDVH� DGGUHVV� DQG�RWKHU

DGGUHVVHV���6KH�DOVR�KDG�LQYHVWLJDWRUV�IURP�WKH�ZDUUDQW�XQLW�ORRN�IRU�KLP�DW

VHYHUDO�ORFDWLRQV���$SSUR[LPDWHO\�WHQ�WR�WZHOYH�DWWHPSWV�ZHUH�PDGH�SULRU�WR

WKH� FRQFOXVLRQ� RI� $SSHOODQW¶V� VHFRQG� WULDO�� EHWZHHQ� )HEUXDU\� ��� ����� DQG

)HEUXDU\� ���� ������ E\� SUHWULDO� VHUYLFHV�� � 1�7��� ��������� DW� �����������

0RUHRYHU��'HWHFWLYH�&KULVWRSKHU�0DUDQR�WHVWLILHG�DW�$SSHOODQW¶V�ILUVW�WULDO�WKDW

WKH�SROLFH�KDG�VHDUFKHG��DPRQJ�RWKHU�SODFHV��ORFDO�DUHD�KRVSLWDOV��FXVWRGLDO

IDFLOLWLHV�� $SSHOODQW¶V� ODVW� NQRZQ� DGGUHVV�� DQ� DUHD� DURXQG���QG� DQG�0DUNHW

6WUHHWV�WKDW�KH�ZDV�NQRZQ�WR�IUHTXHQW��WKH�8QLWHG�6WDWHV�3RVWDO�6HUYLFH��WKH

PRUJXH�� DV� ZHOO� DV� 3KLODGHOSKLD� SUREDWLRQ�� � 1�7��� ��������� DW� � ����������

'HVSLWH�WKH�GLOLJHQW�HIIRUWV�RI�SROLFH�DQG�SUHWULDO�VHUYLFHV��$SSHOODQW�FRXOG�QRW

EH� ORFDWHG�� � 8QGHU� VXFK� FLUFXPVWDQFHV�� WKH� WULDO� FRXUW� GLG� QRW� DEXVH� LWV
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GLVFUHWLRQ�E\� ILQGLQJ�$SSHOODQW�DEVHQW�ZLWKRXW� FDXVH�DQG�SURFHHGLQJ� WR� WU\

KLP�LQ�DEVHQWLD�SXUVXDQW�WR�3D�5�&ULP�3�������D��

���� +RZHYHU�� $SSHOODQW� FRQWHQGV� WKDW� HYHQ� LI� KLV� DEVHQFH� ZDV� ³ZLWKRXW

FDXVH´�� LW� FDQQRW� EH� FRQVWUXHG� DV� DQ� HIIHFWLYH� ZDLYHU� RU� ³DQ� LQWHQWLRQDO

UHOLQTXLVKPHQW� RI� D� NQRZQ� ULJKW´� XQGHU� $UWLFOH� ,�� 6HFWLRQ� �� RI� WKH

3HQQV\OYDQLD� &RQVWLWXWLRQ� EHFDXVH� KH� ZDV� DEVHQW� SULRU� WR� WKH

FRPPHQFHPHQW�RI�WULDO�DQG�ZDV�QHYHU�LQIRUPHG�WKDW�WKH�WULDO�FRXOG�SURFHHG

LQ�KLV�DEVHQFH���

���� $SSHOODQW� ILUVW� VSHFLILFDOO\� DUJXHV� WKDW� RXU� VWDWH� FRQIURQWDWLRQ� FODXVH

KDV�EHHQ�LQWHUSUHWHG�PRUH�H[SDQVLYHO\�WKDQ�LWV� IHGHUDO�FRXQWHUSDUW�DQG��DV

VXFK�� WKH� WULDO� FRXUW�PXVW�QRWLI\� D� GHIHQGDQW� WKDW� WULDO�PD\�SURFHHG� LQ�KLV

DEVHQFH� LQ� RUGHU� IRU� WKH� GHIHQGDQW� WR� HIIHFWLYHO\� ZDLYH� KLV� VWDWH

FRQVWLWXWLRQDO�ULJKW���,Q�VXSSRUW�RI�WKLV�FRQWHQWLRQ��$SSHOODQW�UHOLHV�RQ�FDVHV

LQYROYLQJ� WKH� XVH� RI� FORVHG� FLUFXLW� WHOHYLVLRQ� WHVWLPRQ\� RI� DQ� DOOHJHG� FKLOG

ZLWQHVV�YLFWLP�RI�VH[XDO�DEXVH�

���� 7KLV�&RXUW�KDV�SUHYLRXVO\�KHOG�WKDW�DQ�DFFXVHG�PD\�ZDLYH�KLV�ULJKW�WR

EH�SUHVHQW�DW�WULDO�XQGHU�5XOH�������D��ZLWKRXW�VXFK�QRWLILFDWLRQ��FRQVLVWHQW

ZLWK�WKH�IHGHUDO�DQG�VWDWH�FRQVWLWXWLRQV���6HH�&RPPRQZHDOWK�Y��-RKQVRQ�

�����3D��6XSHU��/H[LV�������FLWLQJ�&RPPRQZHDOWK�Y��6XOOHQV��VXSUD�DQG

����������������������������������
�����$SSHOODQW�GRHV�QRW�UDLVH�D�IHGHUDO�FRQVWLWXWLRQDO�FODLP��EXW�UDWKHU�D�FODLP
EDVHG�VROHO\�RQ�$UWLFOH�,��6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ���7KXV�
ZH�ZLOO� OLPLW� RXU� DQDO\VLV� DFFRUGLQJO\�� �:H� DUH� FRPSHOOHG� WR� QRWH� WKDW� WKH
&RPPRQZHDOWK¶V�EULHI�LV�GHYRLG�RI�DQ\�VWDWH�FRQVWLWXWLRQDO�DUJXPHQW�DQG�LV
RI�OLWWOH�JXLGDQFH�RQ�WKLV�LVVXH�
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&RPPRQZHDOWK�Y��.LQJ������$��G������3D��6XSHU�����������0RUHRYHU��ZH

ILQG� WKH� FDVHV� UHOLHG�XSRQ� E\� $SSHOODQW� HQWLUHO\� LUUHOHYDQW� WR� WKH� FDVH� VXE

MXGLFH�� DQG� GHFOLQH� WR� LQWHUSUHW� WKH� VWDWH� FRQVWLWXWLRQ� DV� UHTXLULQJ� PRUH

SURWHFWLRQ�IRU�DQ�DFFXVHG�ZLWK�UHJDUG�WR�WULDOV�LQ�DEVHQWLD�

���� &RPPRQZHDOWK�Y��/XGZLJ������3D�����������$��G������������DQG

LWV� FRPSDQLRQ� FDVH��&RPPRQZHDOWK�Y�� /RKPDQ�� ���� 3D�� ����� ���� $��G

���� �������� ERWK� LQYROYHG�DOOHJDWLRQV� RI� FKLOG� VH[XDO� DEXVH�� �'XH� WR� WKHLU

IHDUV�RI�WKH�GHIHQGDQWV��WKH�FKLOG�ZLWQHVVHV�YLFWLPV�ZHUH�XQDEOH�WR�WHVWLI\�LQ

WKH�GHIHQGDQWV¶�SK\VLFDO�SUHVHQFH���7R�DFFRPPRGDWH�WKH�ZLWQHVVHV��WKH�WULDO

FRXUWV� DOORZHG� WKHP� WR� WHVWLI\� YLD� FORVHG� FLUFXLW� WHOHYLVLRQ�� DQG� WKH

GHIHQGDQWV�ZHUH�HDFK�IRXQG�JXLOW\�RI�WKH�FKDUJHV�DJDLQVW�WKHP���7KLV�&RXUW

DIILUPHG�WKH�FRQYLFWLRQV���7KH�3HQQV\OYDQLD�6XSUHPH�&RXUW�JUDQWHG�DOORFDWXU

WR� DGGUHVV� ZKHWKHU� WKH� XVH� RI� FORVHG� FLUFXLW� WHOHYLVLRQ� WHVWLPRQ\� E\� DQ

DOOHJHG� FKLOG� YLFWLP� YLRODWHG� WKH� FRQIURQWDWLRQ� FODXVHV� RI� WKH� IHGHUDO� DQG

VWDWH� FRQVWLWXWLRQV���� � 7KH� &RXUW� KHOG� WKDW�� DOWKRXJK� WKH� 8QLWHG� 6WDWHV

&RQVWLWXWLRQ� GLG� DOORZ� WKH� XVH� RI� VXFK� WHVWLPRQ\�� VXFK� ZDV� QRW� WKH� FDVH

XQGHU� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� � %DVHG� RQ� WKH� WKHQ�H[LVWLQJ� ³IDFH� WR

IDFH´� ODQJXDJH� RI� WKH� $UWLFOH� ,�� 6HFWLRQ��� DQG� 3HQQV\OYDQLD� MXULVSUXGHQFH�

WKH� GHIHQGDQWV¶� VWDWH� FRQVWLWXWLRQDO� ULJKW� WR� FRQIURQW� WKHLU� DFFXVHUV

����������������������������������
�����&RPPRQZHDOWK�Y��/XGZLJ������3D�����������$��G������������DQG�LWV
FRPSDQLRQ�FDVH��&RPPRQZHDOWK�Y��/RKPDQ������3D�����������$��G����
�������� ZHUH� GHFLGHG� SULRU� WR� WKH� ����� DPHQGPHQWV� WR� WKH� VWDWH
FRQVWLWXWLRQ���6HH�VXSUD�Q���
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RXWZHLJKHG�D�FKLOG�YLFWLP¶V�VXEMHFWLYH�IHDUV�RI�WKH�DFFXVHG���/XGZLJ��VXSUD

DW������/RKPDQ��VXSUD�DW������TXRWLQJ�/XGZLJ��VXSUD��� �7KHUHIRUH�� WKH

GHIHQGDQWV�ZHUH� HQWLWOHG� WR� FRQIURQW� WKH� FKLOG�ZLWQHVVHV� LQ� WKH� FRXUWURRP�

DQG�WKH�FRQYLFWLRQV�EDVHG�RQ�WHVWLPRQ\�YLD�FORVHG�FLUFXLW�WHOHYLVLRQ�FRXOG�QRW

EH�VXVWDLQHG�

���� 7KUHH�\HDUV� ODWHU�� LQ�&RPPRQZHDOWK�Y��/RXGHQ������3D�� ��������

$��G�������������WKH�6XSUHPH�&RXUW�DGGUHVVHG�ZKHWKHU�6HFWLRQV������DQG

�����RI�WKH�-XGLFLDU\�DQG�-XGLFLDO�3URFHGXUH�$FW��ZKLFK�ZHUH�HQDFWHG�DIWHU

/XGZLJ�DQG�/RKPDQ�DQG�SURYLGHG�� UHVSHFWLYHO\�� IRU� WKH�XVH� RI� YLGHRWDSH

GHSRVLWLRQV�DQG�FORVHG�FLUFXLW�WHOHYLVLRQ�WHVWLPRQ\�E\�D�FKLOG�YLFWLP��YLRODWHG

WKH�FRQIURQWDWLRQ�FODXVH�RI�WKH�VWDWH�FRQVWLWXWLRQ���7KH�/RXGHQ�&RXUW�ORRNHG

WR�WKH�LQWHQW�RI�WKH�IUDPHUV�RI�RXU�VWDWH�FRQVWLWXWLRQ�

0DQ\�SHRSOH� SRVVHVVHG� WKH� WUDLW� RI� EHLQJ� ORRVH�WRQJXHG
RU�ZLOOLQJ� WR� VD\� VRPHWKLQJ�EHKLQG� D� SHUVRQ¶V� EDFN� WKDW
WKH\�GDUH�QRW�RU�FDQQRW�WUXWKIXOO\�VD\�WR�KLV�IDFH�RU�XQGHU
RDWK�LQ�D�FRXUWURRP���,W�ZDV�SUREDEO\�IRU�WKLV�UHDVRQ��DV
ZHOO�DV�WR�JLYH�WKH�DFFXVHG�WKH�ULJKW�WR�FURVV�H[DPLQH�KLV
DFFXVHUV�DQG�WKHUHE\�HQDEOH�WKH�MXU\�WR�EHWWHU�GHWHUPLQH
WKH�FUHGLELOLW\�RI� WKH�&RPPRQZHDOWK¶V�ZLWQHVVHV�DQG� WKH
VWUHQJWK�DQG�WUXWK�RI�LWV�FDVH��WKDW�WKLV�LPSRUWDQW�DGGHG
SURWHFWLRQ�ZDV�JLYHQ�WR�HYHU\�SHUVRQ�DFFXVHG�RI�D�FULPH��
�����

/RXGHQ��VXSUD�DW������TXRWLQJ�&RPPRQZHDOWK�Y��5XVVR������3D�� ����

������������$��G������������������:KLOH�UHFRJQL]LQJ�WKDW�FHUWDLQ�H[FHSWLRQV

DSSOLHG� WR� D� GHIHQGDQW¶V� ULJKW� WR� FRQIURQW�ZLWQHVVHV�� WKH� &RXUW� IRXQG� WKDW

VXFK�H[FHSWLRQV�ZHUH�SHUPLVVLEOH�RQO\�ZKHQ�WKH�DFFXVHG�RWKHUZLVH�KDG�WKH

RSSRUWXQLW\�WR�FRQIURQW�WKH�ZLWQHVVHV�³IDFH�WR�IDFH´���&RQFOXGLQJ�WKDW�WKH�$FW
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IDLOHG� WR� OLPLW� WKH� XVH� RI� YLGHRWDSH� LQ� FORVHG� FLUFXLW� WHOHYLVLRQ� WR� WKRVH

LQVWDQFHV�� WKH� &RXUW� GHFODUHG� WKH� SURYLVLRQV� RI� WKH� $FW� XQFRQVWLWXWLRQDO�

/RXGHQ��VXSUD�

���� :KLOH� WKHVH� FDVHV� DUH� DPRQJ� WKH� IHZ� GHDOLQJ� ZLWK� WKH� GHIHQGDQW¶V

ULJKW� WR� FRQIURQW� KLV�ZLWQHVVHV��ZH� ILQG� WKHP� LQDSSOLFDEOH� WR� WKH� FDVH� VXE

MXGLFH���� � ,Q�/XGZLJ��/RKPDQ� DQG�/RXGHQ�� WKH� FRXUW� DGGUHVVHG�ZKHWKHU

WKLV� ULJKW� RXWZHLJKHG� WKH� FRQFHUQ� IRU� D� FKLOG� ZKR� LV� HLWKHU� XQZLOOLQJ� RU

XQDEOH� WR� WHVWLI\� LQ� WKH� GHIHQGDQW¶V� SK\VLFDO� SUHVHQFH�� � +RZHYHU�� LQ� WKH

LQVWDQW� FDVH�ZH� DUH� DVNHG� WR� GHWHUPLQH� ZKHWKHU�� E\� WKH� GHIHQGDQW¶V� RZQ

DFWLRQV��KH�KDV�YROXQWDULO\� UHOLQTXLVKHG�KLV� ULJKW� WR� EH�SUHVHQW� DW� WULDO� DQG

FRQIURQW� KLV� DFFXVHUV�� � :H� FRQFOXGH� WKDW� $SSHOODQW¶V� UHSHDWHG� DEVHQFH

ZLWKRXW�FDXVH�FRQVWLWXWHG�D�YROXQWDU\�ZDLYHU�RI�WKLV�ULJKW��DQG�WU\LQJ�KLP�LQ

DEVHQWLD�XQGHU�WKHVH�FLUFXPVWDQFHV�GLG�QRW�RIIHQG�WKH�OHWWHU�RU�VSLULW�RI�RXU

VWDWH�FRQVWLWXWLRQ���

����������������������������������
�����0RVW�FDVHV�GHDOLQJ�ZLWK�WKH�GHIHQGDQW¶V�ULJKW�WR�FRQIURQW�KLV�ZLWQHVVHV
LQYROYH� WKH�DGPLVVLELOLW\�RI�RXW�RI�FRXUW� VWDWHPHQWV� WKDW�PD\� IDOO�ZLWKLQ� DQ
H[FHSWLRQ� WR� WKH� KHDUVD\� UXOH� EXW� PD\� QRW� EH� DGPLVVLEOH� XQGHU� WKH
FRQIURQWDWLRQ�FODXVH���0LFKDHO�/��%HOO��5HFHQW�'HFLVLRQ�����'84��/��5(9������
�������������6HH�DOVR�3DFNHO�	�3RXOLQ����3(116</9$1,$�35$&7,&(����������

��� � � 7KH� ����� DPHQGPHQWV� WR� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� ZKHUHLQ� WKH
³IDFH�WR�IDFH´�ODQJXDJH�ZDV�GHOHWHG�WR�SDUDOOHO�WKH�IHGHUDO�FRQVWLWXWLRQ��VHH
VXSUD� QQ�� ����� ZHUH� D� UHVSRQVH� WR� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW¶V
GHFLVLRQV� LQ� &RPPRQZHDOWK� Y�� /XGZLJ�� VXSUD�� &RPPRQZHDOWK� Y�
/RKPDQ��VXSUD�� DQG�&RPPRQZHDOWK�Y�� /RXGHQ�� ����$��G����� �������
6HH�3DFNHO�	�3RXOLQ����3(116</9$1,$�35$&7,&(�� ������� �7KRVH�DPHQGPHQWV�
ZKLFK� ZHUH� HQDFWHG� SULRU� WR� WKH� VXEMHFW� SURFHHGLQJV�� VXJJHVWHG� WKDW� WKH
ULJKW�WR�FRQIURQW�ZLWQHVVHV�XQGHU�WKH�VWDWH�FRQVWLWXWLRQ�LV�WKH�VDPH�DV�WKDW
DIIRUGHG� E\� LWV� IHGHUDO� FRXQWHUSDUW�� � +RZHYHU�� GHVSLWH� WKH� IDFW� WKDW� WKHVH
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���� $OWKRXJK�ZH�FHUWDLQO\�UHFRJQL]H�WKH�XQDPELJXRXV�ULJKW�RI�DQ�DFFXVHG

WR� FRQIURQW� KLV�KHU� ZLWQHVVHV� XQGHU� WKH� VWDWH� FRQVWLWXWLRQ�� ZH� DUH� DOVR

PLQGIXO�RI�WKH�IDFW�WKDW�WKLV�ULJKW�FDQ�EH�ZDLYHG�HLWKHU�LPSOLFLWO\�RU�H[SOLFLWO\

E\� D� GHIHQGDQW¶V� RZQ� DFWLRQV�� �6HH� &RPPRQZHDOWK� Y�� 6XOOHQV�� VXSUD�

$SSHOODQW�ZDV�JLYHQ�D�WULDO�GDWH��DQG�KH�ZDV�LVVXHG�WZR�VXESRHQDV�UHTXLULQJ

WKDW� KH� DSSHDU� RQ� )HEUXDU\� ���� ������ � 7KH� FRXUW� FRQWLQXHG� WKH� PDWWHUV

WZLFH� EHIRUH� HYHQWXDOO\� FRQGXFWLQJ� WKH� WULDOV� LQ� DEVHQWLD�� � 0RUHRYHU�� WKH

&RPPRQZHDOWK¶V� GLOLJHQW� DWWHPSWV� WR� ORFDWH� $SSHOODQW� ZHUH� IUXLWOHVV�

$SSHOODQW�KDV�PDGH�QR�DWWHPSW�WR�H[SODLQ�KLV�DEVHQFH���7KXV��LQ�WKLV�FDVH�

WKHUH�LV�QR�TXHVWLRQ�EXW�WKDW�$SSHOODQW�ZDV�DEVHQW�³ZLWKRXW�FDXVH´�

���� )XUWKHU�� XQOLNH� WKH� GHIHQGDQWV� LQ� WKH� FKLOG� DEXVH� FDVHV� �/XGZLJ�

VXSUD��/RKPDQ��VXSUD��DQG�/RXGHQ��VXSUD���$SSHOODQW�KDG�DQ�RSSRUWXQLW\

WR�FRQIURQW�KLV�ZLWQHVVHV��EXW�LQVWHDG�GHOLEHUDWHO\�FKRVH�WR�WKXPE�KLV�QRVH

DW� WKH� MXGLFLDU\� V\VWHP�� � :H� ZLOO� QRW� SHUPLW� D� GHIHQGDQW� WR� LJQRUH

VXESRHQDV�� IORXW� WKH� FRQGLWLRQV� RI� KLV� UHOHDVH� RQ� EDLO�� DQG� WKHQ� DYRLG� WKH

QDWXUDO� FRQVHTXHQFHV� RI� VXFK� GHOLEHUDWH� DFWLRQV�� � 7R� WKH� FRQWUDU\�� KDYLQJ

UHFHLYHG�QRWLFH�RI�WKH�WLPH�DQG�SODFH�RI�WKH�WULDO��WKH�RQXV�ZDV�RQ�$SSHOODQW

WR� DVFHUWDLQ� WKH� FRQVHTXHQFHV� RI� KLV� DEVHQFH�� IDLOLQJ�ZKLFK� KH�ZLOO� QRW� EH

KHDUG� WR� FRPSODLQ�� � &RQVLGHULQJ� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV��ZH� ILQG

�������������������������������������������������������������������������������������������������������������
DPHQGPHQWV�ZHUH�UHFHQWO\�LQYDOLGDWHG��VHH�VXSUD�Q����WKLV�&RXUW� ILQGV�QR
YLRODWLRQ�RI�WKH�VWDWH�FRQVWLWXWLRQ�XQGHU�HLWKHU�WKH������DPHQGPHQWV�RU�WKH
SUH�H[LVWLQJ� ³IDFH� WR� IDFH´� ODQJXDJH� RI� $UWLFOH� ,�� 6HFWLRQ� �� RI� WKH
3HQQV\OYDQLD�&RQVWLWXWLRQ�
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WKDW�$SSHOODQW¶V�UHSHDWHG�DEVHQFHV�ZLWKRXW�FDXVH�FRQVWLWXWHG�D�NQRZLQJ�DQG

LQWHOOLJHQW� ZDLYHU� RI� KLV� ULJKW� WR� EH� SUHVHQW� IRU� WULDO�� FRQVLVWHQW� ZLWK� WKH

UHTXLUHPHQWV�RI�WKH�VWDWH�FRQVWLWXWLRQ���

���� )LQDOO\�� ZH� DUH� XQFRQYLQFHG� E\� $SSHOODQW¶V� DUJXPHQW� WKDW� PRUH

SURWHFWLRQ�VKRXOG�EH�DIIRUGHG�WR�DQ�DFFXVHG�ZKR�IDLOV�WR�DSSHDU�SULRU�WR�WKH

FRPPHQFHPHQW�RI�WULDO�WKDQ�LV�JUDQWHG�WR�RQH�ZKR�DEVFRQGV�DIWHU�WULDO�KDV

EHJXQ���,Q�&RPPRQZHDOWK�Y��6XOOHQV��VXSUD��WKH�3HQQV\OYDQLD�6XSUHPH

&RXUW�LQWHUSUHWHG�3D�5�&ULP�3�������D��DQG�H[SUHVVO\�UHMHFWHG�WKH�GLVWLQFWLRQ

EHWZHHQ�D�GHIHQGDQW�ZKR�IDLOV�WR�DSSHDU�DW�WKH�FRPPHQFHPHQW�RI�WULDO�DQG

D�GHIHQGDQW�ZKR�DEVFRQGV�GXULQJ�WKH�WULDO���7KHUHDIWHU��LQ�&RPPRQZHDOWK

Y��.LQJ��VXSUD��WKLV�&RXUW�KHOG�WKDW�WKH�GHIHQGDQW�FRXOG�EH�WULHG�LQ�DEVHQWLD

ZKHQ�KH�ZDV� DEVHQW�ZLWKRXW� FDXVH� DW� WKH� WLPH�KLV� WULDO� ZDV� VFKHGXOHG� WR

EHJLQ���:H�DUH�ERXQG�E\�WKHVH�UXOLQJV��DQG�ILQG�WKHLU�UHDVRQLQJ�SHUVXDVLYH�

$V�SURQRXQFHG�LQ�6XOOHQV�

$� FRQWUDU\� UXOH� �� �� �� ZRXOG� EH� D� WUDYHVW\� RI� MXVWLFH�� � ,W
ZRXOG�DOORZ�DQ�DFFXVHG�DW� ODUJH�XSRQ�EDLO� WR� LPPRELOL]H
WKH� FRPPHQFHPHQW� RI� D� FULPLQDO� WULDO� DQG� IUXVWUDWH� DQ
DOUHDG\� RYHUWD[HG� MXGLFLDO� V\VWHP� XQWLO� WKH� WULDO� GDWH
PHHWV�� LI� HYHU�� ZLWK� KLV� SOHDVXUH� DQG� FRQYHQLHQFH�� � ,W
ZRXOG�SHUPLW�D�GHIHQGDQW�WR�SOD\�FDW�DQG�PRXVH�ZLWK�WKH

����������������������������������
��� � � ,Q�VR�UXOLQJ��ZH�DFNQRZOHGJH�&RPPRQZHDOWK�Y��9HJD������3D������
���� $��G� ���� �������� LQ� ZKLFK� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� UHFHQWO\
KHOG�WKDW�D�PLQLPXP�SUH�WULDO� FROORTX\�PXVW�EH�FRQGXFWHG� LQ�RUGHU� IRU� WKH
DFFXVHG�WR�H[SUHVVO\�ZDLYH�KLV�ULJKW�WR�EH�SUHVHQW�DW�WULDO���+RZHYHU��9HJD
VWULFWO\� GHDOW� ZLWK� WKH� ULJKW� RI� D� GHIHQGDQW� ZKR� LV� SUHVHQW� LQ� FRXUW� WR
H[SUHVVO\� ZDLYH� KLV� ULJKW� WR� UHPDLQ� IRU� WKH� SURFHHGLQJV�� UDWKHU� WKDQ� D
GHIHQGDQW¶V� LPSOLHG�ZDLYHU� RI� KLV� ULJKW� WR� EH� SUHVHQW� E\� IDLOLQJ� WR� DSSHDU�
7KXV��9HJD�LV�GLVWLQJXLVKDEOH�IURP�WKH�FDVH�VXE�MXGLFH�
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SURVHFXWLRQ� WR� GHOD\� WKH� WULDO� LQ� DQ� HIIRUW� WR� GLVFRXUDJH
WKH� DSSHDUDQFH� RI� SURVHFXWLRQ� ZLWQHVVHV� �� �� �� �� � $
GHIHQGDQW�KDV�D�ULJKW�WR�KLV�GD\�LQ�FRXUW��EXW�KH�GRHV�QRW
KDYH�WKH�ULJKW�XQLODWHUDOO\�WR�VHOHFW�WKH�GD\�DQG�WKH�KRXU�

&RPPRQZHDOWK�Y��6XOOHQV��VXSUD�DW�������������$��G�DW�������HPSKDVLV

DGGHG��

���� ,Q� VXP�� ZH� UHDIILUP� WRGD\� WKLV� &RXUW¶V� DGPRQLWLRQ� WKDW�� ZKLOH� WKH

8QLWHG�6WDWHV�DQG�3HQQV\OYDQLD�&RQVWLWXWLRQV�JUDQW�DQ�DFFXVHG�WKH�ULJKW�WR

EH�SUHVHQW�DW�DOO�VWDJHV�RI�D�FULPLQDO�WULDO��WKLV�ULJKW�PXVW�³EH�WHPSHUHG�E\

WKH� SXEOLF¶V� LQWHUHVW� LQ� WKH� VZLIW� SXUVXLW� RI� MXVWLFH�´� � &RPPRQZHDOWK� Y�

.LQJ�� VXSUD�� � $V� VXFK�� WKH� ULJKW� PD\� EH� ZDLYHG� XQGHU� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ� ZKHQ�� DV� KHUH�� WKH� DFFXVHG� LV� UHSHDWHGO\� DEVHQW� IURP� WULDO

ZLWKRXW� FDXVH�� QRWZLWKVWDQGLQJ�QXPHURXV� DWWHPSWV� E\� WKH� &RPPRQZHDOWK

WR�DVFHUWDLQ�KLV�RU�KHU�ZKHUHDERXWV�

���� :H� FDQQRW� FRXQWHQDQFH� WKH� DEXVH� RI� WKH� FULPLQDO� MXVWLFH� V\VWHP� E\

LQGLYLGXDOV�ZKR��UDWKHU�WKDQ�IDFH�WKH�FULPLQDO�FKDUJHV�EURXJKW�DJDLQVW�WKHP�

FRQWLQXH� WR� SUH\� XSRQ� VRFLHW\� E\� FRQGXFWLQJ� WKHLU� LOOHJDO� HQWHUSULVHV� DQG

VNLUWLQJ� SURVHFXWLRQ�� DOO� DW� FRQVLGHUDEOH� SXEOLF� H[SHQVH�� � 7R� DOORZ� VXFK

FULPLQDOV�WR�UHPDLQ�LQ�EXVLQHVV�EHFDXVH�WKH\�FKRRVH�WR�DYRLG�WULDO��ZKLOH�ODZ

HQIRUFHPHQW� PDNHV� GLOLJHQW� HIIRUWV� WR� ORFDWH� WKHP�� GHILHV� FRPPRQ� VHQVH

DQG�MHRSDUGL]HV�RXU�FRPPXQLW\�

&21&/86,21�

���� %DVHG�RQ�WKH�DIRUHPHQWLRQHG��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW�GLG�QRW

DEXVH�LWV�GLVFUHWLRQ�LQ�WKHVH�FDVHV�E\�FRQGXFWLQJ�WKH�WULDOV�LQ�DEVHQWLD���:H
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IXUWKHU� FRQFOXGH� WKDW� $SSHOODQW� HIIHFWLYHO\�ZDLYHG� KLV� ULJKW� WR� FRQIURQW� KLV

ZLWQHVVHV� FRQVLVWHQW� ZLWK� $UWLFOH� ,�� 6HFWLRQ� �� RI� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ�

���� $FFRUGLQJO\�� WKH� MXGJPHQW� RI� VHQWHQFH� HQWHUHG� RQ� 6HSWHPEHU� ���

������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�LV�DIILUPHG�


