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��� $SSHOODQW��7KRPDV�%R\OH��DSSHDOV�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�LQ

WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�0RQURH�&RXQW\�RQ�-XO\������������:H�DIILUP�

)$&76�

��� ,Q� 2FWREHU� ������ EDVHG� RQ� LQIRUPDWLRQ� WKDW� $SSHOODQW� WUDIILFNHG� LQ

GUXJV�� WKH� 0RQURH� &RXQW\� 'UXJ� 7DVN� )RUFH� LQLWLDWHG� DQ� XQGHUFRYHU

LQYHVWLJDWLRQ���)URP�2FWREHU����������XQWLO�1RYHPEHU�����������XQGHUFRYHU

DJHQWV�ZLWK�WKH�DVVLVWDQFH�RI�D�SDLG�FRQILGHQWLDO�LQIRUPDQW��ERXJKW�FRFDLQH

IURP�$SSHOODQW�RQ�ILYH�GLIIHUHQW�RFFDVLRQV���2Q�-DQXDU\�����������$SSHOODQW

ZDV� DUUHVWHG� DQG� FKDUJHG� ZLWK� �� FRXQWV� RI� GHOLYHU\� RI� D� FRQWUROOHG

VXEVWDQFH��� DQG� UHODWHG� RIIHQVHV� LQFOXGLQJ� LQWHQWLRQDO� SRVVHVVLRQ� RI� D

FRQWUROOHG� VXEVWDQFH�� DQG� SRVVHVVLRQ� ZLWK� LQWHQW� WR� GHOLYHU��� � $SSHOODQW
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ZDLYHG�D�SUHOLPLQDU\�KHDULQJ�DQG�RQ�0DUFK����������ZDV�DUUDLJQHG�RQ�WKH

FDVHV�DW�FULPLQDO�LQIRUPDWLRQV�1RV����������DQG�������������7KH�FDVH�ZDV

SODFHG� RQ� WKH� &ULPLQDO� 7ULDO� /LVW� IRU� 0D\� ��� ������ � 2Q� 0D\� ��� ������ WKH

&RPPRQZHDOWK�PRYHG�WR�MRLQ�WKH�WZR�FDVHV�SXUVXDQW�WR�3D�5�&ULP�3�������

$SSHOODQW�WKHQ�PRYHG�WR�VHYHU���7KH�WULDO�FRXUW��KRZHYHU��GHQLHG�$SSHOODQW
V

PRWLRQ�WR�VHYHU�WKH�FDVHV�

��� 2Q�0D\�����������DIWHU�D�WZR�GD\�MXU\�WULDO��$SSHOODQW�ZDV�IRXQG�JXLOW\

RQ�DOO�FRXQWV���7KH�&RPPRQZHDOWK�JDYH�QRWLFH�WKDW�LW�ZRXOG�VHHN�VHQWHQFLQJ

HQKDQFHPHQWV� QRWLQJ� WKDW� WKH� GUXJ� FRQYLFWLRQV� DURVH� IURP� VHSDUDWH

WUDQVDFWLRQV�� � 2Q� -XQH� ���� ������ $SSHOODQW� ZDV� VHQWHQFHG� WR� D� WHUP� RI

LQFDUFHUDWLRQ�RI�QRW� OHVV� WKDQ�QLQH�����QRU�PRUH� WKDQ�HLJKWHHQ������\HDUV�

$SSHOODQW� ILOHG� D�PRWLRQ� IRU� QHZ� WULDO� DQG� IRU� UHFRQVLGHUDWLRQ� RI� VHQWHQFH�

7KH� IRUPHU� ZDV� GHQLHG� EXW� RQ� -XO\� ���� ������ WKH� WULDO� FRXUW� PRGLILHG

$SSHOODQW
V�VHQWHQFH�WR�D�SULVRQ�WHUP�RI�QRW�OHVV�WKDQ�ILYH�����\HDUV�DQG�QRW

PRUH�WKDQ�WHQ������\HDUV����$SSHOODQW�WLPHO\�DSSHDOV�

',6&866,21�

�������������������������������������������������������������������������������������������������������������

�������3�6�������������D�������

�� � � 'XH� WR� DQ� HUURU� RI� WKH� 'LVWULFW� $WWRUQH\
V� RIILFH�� $SSHOODQW� ZDV� RQO\
DUUDLJQHG� RQ� IRXU� FKDUJHV�� � 6XEVHTXHQWO\�� WKH� WULDO� FRXUW� GHQLHG� WKH
&RPPRQZHDOWK
V�PRWLRQ� WR� DPHQG� WKH� FULPLQDO� LQIRUPDWLRQ� WR� LQFOXGH� WKH
ILIWK� WUDQVDFWLRQ�� � ,QIRUPDWLRQ� 1R�� �������� LQFOXGHG� WKH� FRFDLQH� VDOHV� RI
2FWREHU� ���� ����� DQG� 1RYHPEHU� ��� ������ ZKHUHDV� ,QIRUPDWLRQ� 1R�� ����
�����LQFOXGHG�WKH�VDOHV�RI�1RYHPEHU���������DQG�1RYHPEHU����������
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��� $SSHOODQW� UDLVHV� WKH�IROORZLQJ� WZR� LVVXHV� RQ�DSSHDO�� � ���ZKHWKHU� WKH

WULDO�FRXUW�FRPPLWWHG�UHYHUVLEOH�HUURU�LQ�MRLQLQJ�$SSHOODQW
V�WZR�FDVHV��DQG���

ZKHWKHU� WKH� WULDO� FRXUW� FRPPLWWHG� UHYHUVLEOH� HUURU� LQ� GHQ\LQJ� $SSHOODQW
V

ZULWWHQ�UHTXHVW� IRU�D�PLVVLQJ�ZLWQHVV�DQG�DQ�HJUHJLRXV�SROLFH�FRQGXFW� MXU\

LQVWUXFWLRQ"

�� �� 7KH� GHWHUPLQDWLRQ� RI� ZKHWKHU� VHSDUDWH� LQGLFWPHQWV� VKRXOG� EH

FRQVROLGDWHG�IRU�WULDO�LV�ZLWKLQ�WKH�VROH�GLVFUHWLRQ�RI�WKH�WULDO�FRXUW�DQG�VXFK

GLVFUHWLRQ� ZLOO� EH� UHYHUVHG� RQO\� IRU� D� PDQLIHVW� DEXVH� RI� GLVFUHWLRQ� RU

SUHMXGLFH� DQG� FOHDU� LQMXVWLFH� WR� WKH� GHIHQGDQW�� � &RPPRQZHDOWK� Y�

1HZPDQ������3D����������������$��G������������������ � �+HUH�$SSHOODQW

DUJXHV�WKDW�WKH�WULDO� FRXUW
V�JUDQW�RI� WKH�PRWLRQ�IRU� MRLQGHU�SUHMXGLFHG�KLP

EHFDXVH� WKH� MXU\� KHDUG� HYLGHQFH� UHODWLQJ� WR� IRXU� GUXJ� WUDQVDFWLRQV� UDWKHU

WKDQ� WZR� EROVWHULQJ� WKH� &RPPRQZHDOWK
V� WKHRU\� WKDW� $SSHOODQW� ZDV� DQ

HQWUHQFKHG�GUXJ�WUDIILFNHU���+H�DOVR�FODLPV�WKDW�KLV�UHSHDWHG�GUXJ�EX\V�PD\

QRW� EH� MRLQHG� EHFDXVH� WKH\� ZHUH� QRW� SDUW� RI� RQH�� FRQWLQXRXV� FULPLQDO

HSLVRGH�� DQG� WKH� &RPPRQZHDOWK� GLG� QRW� DUJXH�� QRU� GRHV� WKH� HYLGHQFH

VXSSRUW��DQ\�RWKHU�H[FHSWLRQ�WR�MRLQGHU�

��� 5XOHV�RI�&ULPLQDO�3URFHGXUH������DQG������HVWDEOLVK�WKH�VXEVWDQWLYH

VWDQGDUGV�IRU�MRLQGHU�DQG�VHYHUDQFH�RI�RIIHQVHV�DQG�GHIHQGDQWV��DQG�VWDWH�LQ

SHUWLQHQW�SDUW�

5XOH�������-RLQGHU−7ULDO�RI�6HSDUDWH�,QGLFWPHQWV�RU
,QIRUPDWLRQV

$��6WDQGDUGV
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��� � 2IIHQVHV� FKDUJHG� LQ� VHSDUDWH� LQGLFWPHQWV� RU
LQIRUPDWLRQV�PD\�EH�WULHG�WRJHWKHU�LI�

����D��WKH�HYLGHQFH�RI�HDFK�RI�WKH�RIIHQVHV�ZRXOG�EH
DGPLVVLEOH�LQ�D�VHSDUDWH�WULDO�IRU�WKH�RWKHU�DQG�LV�FDSDEOH
RI� VHSDUDWLRQ� E\� WKH� MXU\� VR� WKDW� WKHUH� LV� QR� GDQJHU� RI
FRQIXVLRQ�������
�������

5XOH��������6HYHUDQFH�RI�2IIHQVHV�RU�'HIHQGDQWV

7KH� FRXUW� PD\� RUGHU� VHSDUDWH� WULDOV� RI� RIIHQVHV� RU
GHIHQGDQWV� RU� SURYLGH� RWKHU� DSSURSULDWH� UHOLHI�� LI� LW
DSSHDUV�WKDW�DQ\�SDUW\�PD\�EH�SUHMXGLFHG�E\�RIIHQVHV�RU
GHIHQGDQWV�EHLQJ�WULHG�WRJHWKHU�

3D�5�&ULP�3�� ������ 3D�5�&ULP�3�� ������ � � 7KH� 3HQQV\OYDQLD� 6XSUHPH�&RXUW

UHFHQWO\�UHLWHUDWHG�WKH�DSSURSULDWH�WKUHH�SDUW�WHVW�XQGHU�WKHVH�UXOHV�

�� �� �� WKH� FRXUW�PXVW� �� �� �� GHWHUPLQH�� >�@� ZKHWKHU� WKH
HYLGHQFH�RI�HDFK�RI�WKH�RIIHQVHV�ZRXOG�EH�DGPLVVLEOH�LQ�D
VHSDUDWH�WULDO�IRU�WKH�RWKHU��>�@�ZKHWKHU�VXFK�HYLGHQFH�LV
FDSDEOH�RI�VHSDUDWLRQ�E\�WKH�MXU\�VR�DV�WR�DYRLG�GDQJHU�RI
FRQIXVLRQ�� DQG�� LI� WKH� DQVZHUV� WR� WKHVH� LQTXLULHV� DUH� LQ
WKH�DIILUPDWLYH��>�@�ZKHWKHU�WKH�GHIHQGDQW�ZLOO�EH�XQGXO\
SUHMXGLFHG�E\�WKH�FRQVROLGDWLRQ�RI�RIIHQVHV�

&RPPRQZHDOWK� Y�� &ROOLQV�� ���� 3D�� ���� ���� ���� $��G� ����� ���� �������

FHUW�� GHQLHG�� ���� 6�� &W�� ���� ������� �TXRWLQJ� &RPPRQZHDOWK� Y�� /DUN�

����3D����������������$��G���������������������

��� :H� WXUQ�WKHQ� WR�D� GHWHUPLQDWLRQ� RI�ZKHWKHU� WKH� HYLGHQFH�RI� HDFK�RI

$SSHOODQW
V� RIIHQVHV� ZDV� DGPLVVLEOH� LQ� D� VHSDUDWH� WULDO� IRU� WKH� RWKHU�� ,W� LV

ZHOO�VHWWOHG�WKDW

>H@YLGHQFH� RI� GLVWLQFW� FULPHV� DUH� >VLF@� QRW� DGPLVVLEOH
DJDLQVW� D� GHIHQGDQW� EHLQJ� SURVHFXWHG� IRU� DQRWKHU� FULPH
VROHO\� WR� VKRZ� KLV� EDG� FKDUDFWHU� DQG� KLV� SURSHQVLW\� IRU
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FRPPLWWLQJ� FULPLQDO� DFWV�� &RPPRQZHDOWK� Y�� %DQNV�
����3D����������������$��G��� ��������&RPPRQZHDOWK
Y��0RUULV������3D����������������$��G�����������������
+RZHYHU�� HYLGHQFH� RI� RWKHU� FULPHV� DQG�RU� YLROHQW� DFWV
PD\� EH� DGPLVVLEOH� LQ� VSHFLDO� FLUFXPVWDQFHV� ZKHUH� WKH
HYLGHQFH� LV� UHOHYDQW� IRU� VRPH� RWKHU� OHJLWLPDWH� SXUSRVH
DQG� QRW� PHUHO\� WR� SUHMXGLFH� WKH� GHIHQGDQW� E\� VKRZLQJ
KLP�WR�EH�D�SHUVRQ�RI�EDG�FKDUDFWHU���&RPPRQZHDOWK�Y�
&OD\SRRO������3D�����������$��G�������������������

>7@KH� JHQHUDO� UXOH� SURKLELWLQJ� WKH� DGPLVVLRQ� RI
HYLGHQFH�RI�SULRU�FULPHV�QHYHUWKHOHVV

DOORZV��HYLGHQFH�RI�RWKHU�FULPHV�WR�EH�LQWURGXFHG�WR
SURYH�����PRWLYH������LQWHQW������DEVHQFH�RI�PLVWDNH
RU� DFFLGHQW�� ���� D� FRPPRQ� VFKHPH�� SODQ� RU� GHVLJQ
HPEUDFLQJ� FRPPLVVLRQ� RI� WZR� RU� PRUH� FULPHV� VR
UHODWHG� WR� HDFK� RWKHU� WKDW� SURRI� RI� RQH� WHQGV� WR
SURYH� WKH�RWKHUV��RU� ���� WR� HVWDEOLVK� WKH� LGHQWLW\� RI
WKH�SHUVRQ�FKDUJHG�ZLWK�WKH�FRPPLVVLRQ�RI�WKH�FULPH
RQ�WULDO��LQ�RWKHU�ZRUGV��ZKHUH�WKHUH�LV�VXFK�D�ORJLFDO
FRQQHFWLRQ�EHWZHHQ�WKH�FULPHV�WKDW�SURRI�RI�RQH�ZLOO
QDWXUDOO\�WHQG�WR�VKRZ�WKDW�WKH�DFFXVHG�LV�WKH�SHUVRQ
ZKR�FRPPLWWHG�WKH�RWKHU�

&RPPRQZHDOWK�Y��0RUULV��VXSUD�DW�����3D����������
$��G�����������

&RPPRQZHDOWK� Y�� %XFKDQDQ�� ���� $��G� ����� ���� �3D�� 6XSHU���� DSSHDO

GHQLHG�� ���� 3D�� ����� ���� $��G� ���� ������� �TXRWLQJ� &RPPRQZHDOWK� Y�

/DUN�� ���� 3D�� ����� �������� ���� $��G� ����� ���� ��������� � 7KUHH� PRUH

H[FHSWLRQV� WR� WKH� JHQHUDO� UXOH� RI� H[FOXVLRQ� RI� SULRU� FULPHV� KDYH� HYROYHG�

³>@WR� LPSHDFK� WKH� FUHGLELOLW\� RI� D� GHIHQGDQW� ZKR� WHVWLILHV� LQ� KLV� WULDO�� >LQ@

VLWXDWLRQV�ZKHUH�>D@�GHIHQGDQW¶V�SULRU�FULPLQDO�KLVWRU\�KDG�EHHQ�XVHG�E\�KLP

WR� WKUHDWHQ�RU� LQWLPLGDWH� WKH� YLFWLP�� >DQG� LQ@� VLWXDWLRQV�ZKHUH� WKH� GLVWLQFW

FULPHV�ZHUH�SDUW�RI�D�FKDLQ�RU�VHTXHQFH�RI�HYHQWV�ZKLFK�IRUPHG�WKH�KLVWRU\
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RI�WKH�FDVH�DQG�ZHUH�SDUW�RI�LWV�QDWXUDO�GHYHORSPHQW��VRPHWLPHV�FDOOHG�µUHV

JHVWDH¶�H[FHSWLRQ��´��&RPPRQZHDOWK�Y��%LOOD������3D����������������$��G

����������������

��� $W� WULDO�� WKH� VXSHUYLVRU\� SROLFH� RIILFHU�� D� PHPEHU� RI� WKH� 0RQURH

&RXQWU\�'UXJ�7DVN�)RUFH��WHVWLILHG�WR�WKH�SODQQLQJ�DQG�RUJDQL]DWLRQ�RI�HDFK

RI�WKH�IRXU�GUXJ�EX\V�DQG�WR�KLV�REVHUYDWLRQV�RI�HDFK�ZKLOH�RQ�VXUYHLOODQFH�

7KH�XQGHUFRYHU�GHWHFWLYH�WKHQ�WHVWLILHG�WR�WKH�WKUHH�EX\V�KH�PDGH�ZLWK�WKH

&,�DQG�WKH�RWKHU�ZKLFK�KH�REVHUYHG���1�7������������DW���±������+H�VDLG�WKDW

DW�WKH�ILUVW�EX\�$SSHOODQW�KDG�D�TXDQWLW\�RI�ERWK�SRZGHU�DQG� URFN�FRFDLQH�

7KH�XQGHUFRYHU�DJHQW�ERXJKW�D�VPDOO�DPRXQW�DQG�$SSHOODQW�FRXOG�QRW�JLYH

KLP�FKDQJH�EXW�LQGLFDWHG�KH�ZRXOG�JLYH�LW�WR�KLP�WKH�QH[W�WLPH���7KH�DJHQW

FRQILUPHG�KH��ZRXOG�EH�EDFN�IRU�PRUH��1�7������������DW���������� �+H�DOVR

WHVWLILHG�WKDW�DW�WKH�VHFRQG�PHHWLQJ��$SSHOODQW�DGYLVHG�KLP�WKDW�LI�KH�QHHGHG

PRUH��KH�FRXOG�FDOO�DJDLQ���1�7������������DW�����������$SSHOODQW�DOVR�WRRN�WKH

VWDQG�DQG�DGPLWWHG�WKDW��>R@Q�IRXU�RFFDVLRQV�,�JRW�FRFDLQH�IRU�VRPHRQH�ZKR

ZDQWHG� LW��� DQG� WKDW� KH�ZDV� SDLG�� � 1�7��� ��������� DW� ��−��� � +RZHYHU�� KH

GHQLHG�WKDW�KH�VROG�GUXJV�UHJXODUO\�IRU�SURILW��DQG�FODLPHG�WKDW�KH�GLG�VR�RQ

WKHVH�IRXU�RFFDVLRQV�VLPSO\�WR�VXSSRUW�KLV�GUXJ�KDELW���1�7������������DW����

��������������

��� $V�LV�HYLGHQW��$SSHOODQW
V�LGHQWLW\��PRWLYH�DQG�LQWHQW�ZHUH�QRW�DW�LVVXH

DW�WULDO��QRU�ZDV�$SSHOODQW�FODLPLQJ�PLVWDNH���$SSHOODQW¶V�WKHRU\�ZDV�WKDW�KH

ZDV� QRW� SDUW� RI� D� UHJXODU� VFKHPH� RI� GUXJ� WUDIILFNLQJ� DQG� WKDW� KH� ZDV
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HQWUDSSHG�E\�ODZ�HQIRUFHPHQW���+RZHYHU��WKH�WHVWLPRQ\�UHYHDOHG�D�FRPPRQ

VFKHPH�LQ�ZKLFK�D�GHDO�IRU�D�VSHFLILHG�GROODU�DPRXQW�RI�SRZGHU�FRFDLQH�ZDV

VHW� XS� E\� WKH� &,� XVLQJ� $SSHOODQW
V� FRGHG� SDJH� QXPEHU� DQG� ZDLWLQJ� IRU

$SSHOODQW� WR� FDOO� EDFN�� � $�PHHWLQJ� SODFH�ZDV� VHW� WR�ZKLFK� WKH� &,� DQG� WKH

XQGHUFRYHU� DJHQW� GURYH� LQ� DQ� XQPDUNHG�YHKLFOH� DQG�ZDLWHG� IRU� $SSHOODQW�

ZKR� RQ� HDFK� RFFDVLRQ�� ZRUNLQJ� ZLWK� D� JURXS� RI� FR�FRQVSLUDWRUV�� TXLFNO\

REWDLQHG�WKH�DPRXQW�RI�FRFDLQH���$SSHOODQW�WKHQ�GHOLYHUHG�WKH�GUXJ�WR�WKH�&,

RU� WKH� XQGHUFRYHU� DJHQW� DQG� ZDV� SDLG� LQ� FDVK�� � 7KHVH� PXOWLSOH� GUXJ

GHOLYHULHV�ZHUH�FOHDUO\� UHODWHG�DQG� UHYHDOHG�D�FRPPRQ�SODQ� WKURXJK�ZKLFK

$SSHOODQW� FRXOG� DQG� GLG� REWDLQ� DQG� GHOLYHU� FRFDLQH� ZKHQHYHU� PRQH\� ZDV

RIIHUHG��

���� 7KXV�� HYLGHQFH� RI� WKH� GHWDLOV� RI� $SSHOODQW
V� LQYROYHPHQW� LQ� RQH

WUDQVDFWLRQ�WHQGV�QRW�WR�SURYH�$SSHOODQW
V�SURSHQVLW\�WR�FRPPLW�FULPHV��EXW

UDWKHU� WKH� OLNHOLKRRG� WKDW� KH� ZDV� DFWLYHO\� LQYROYHG� LQ� HDFK� UHODWHG

WUDQVDFWLRQ�� � %XFKDQDQ�� VXSUD�� � 0RUHRYHU�� WHVWLPRQ\� DERXW� $SSHOODQW
V

RIIHU� GXULQJ� WKH� VHFRQG� WUDQVDFWLRQ� WR� JHW� WKH� XQGHUFRYHU� DJHQW� PRUH

FRFDLQH�LQ�WKH�IXWXUH�ZRXOG�KDYH�EHHQ�DGPLVVLEOH�DW�D�VHSDUDWH�WULDO�IRU�WKH

ODWHU� WUDQVDFWLRQV�� � 6HH� &RPPRQZHDOWK� Y�� 7D\ORU�� ���� $��G� ���� �3D�

����������������������������������
����$V�SUHYLRXVO\�VWDWHG��$SSHOODQW
V�GHIHQVH�DW�WULDO�ZDV�WKDW�KH�GLGQ
W�LQWHQG
WR� WUDIILF� LQ� GUXJV� WR�PDNH�D� SURILW� EXW� RQO\� WR� VXSSRUW� KLV� RZQ� DGGLFWLRQ�
+RZHYHU�� WKLV�&RXUW� KDV� VWDWHG�� �6HFWLRQ���������D������ GRHV� QRW� UHTXLUH
WKDW�D�SDUW\�PDNH�D�SURILW��LW�VLPSO\�SURKLELWV�
GHOLYHU\�
��'HOLYHU\��LV�GHILQHG
DV� 
WKH� DFWXDO�� FRQVWUXFWLYH� RU� DWWHPSWHG� WUDQVIHU� IURP� RQH� SHUVRQ� WR
DQRWKHU� RI� D� FRQWUROOHG� VXEVWDQFH� �� �� �� �
� � ��� 3�6�� �� ���������
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6XSHU�� ������ �KROGLQJ� HYLGHQFH� RI� SULRU� GLVFXVVLRQV� DGPLVVLEOH� DW� WULDO� IRU

ODWHU�GUXJ�WUDQVDFWLRQ�WR�VKRZ�KRZ�FULPLQDO�DFWLYLW\�ZDV�DUUDQJHG����)LQDOO\�

LI� $SSHOODQW� WRRN� WKH� VWDQG� LQ� HDFK� FDVH�� WKH� HYLGHQFH� RI� RWKHU� VLPLODU

WUDQVDFWLRQV�ZRXOG�FOHDUO\�EH�DGPLVVLEOH�WR�LPSHDFK�KLV�FUHGLELOLW\���7KXV��ZH

DJUHH� ZLWK� WKH� WULDO� FRXUW� ZKLFK� GHQLHG� WKH� PRWLRQ� WR� VHYHU� ILQGLQJ� WKDW

�HDFK�GHOLYHU\�SRVVHVVHG�D�FRPPRQ�VFKHPH��DQG��WKH�HYLGHQFH�RI�RQH�VHW�RI

GUXJ� GHOLYHULHV� ZRXOG� KDYH� EHHQ� DGPLVVLEOH� DW� VHSDUDWH� WULDOV� IRU� HDFK

RWKHU����7ULDO�&RXUW�2SLQLRQ�����������DW���

���� :H�DOVR�ILQG�WKDW�WKH�VHFRQG�SURQJ�RI�WKH�VHYHUDQFH�LQTXLU\�−�ZKHWKHU

WKH�HYLGHQFH�ZDV�FDSDEOH�RI�VHSDUDWLRQ�VXIILFLHQW�WR�DYRLG�FRQIXVLQJ�WKH�MXU\

−�PXVW�EH�DQVZHUHG�DIILUPDWLYHO\���+HUH�WKH�HYLGHQFH�VXSSRUWLQJ�WKH�LOOHJDO

GUXJ�GHOLYHULHV�ZDV�HVWDEOLVKHG�E\�WZR�SROLFH�RIILFHUV��RQH�RI�ZKRP�ZDV�WKH

SDUWLFLSDWLQJ�XQGHUFRYHU�DJHQW���7KHLU� WHVWLPRQ\�LQYROYHG�D�OLPLWHG�QXPEHU

RI�DFWRUV�DQG�HVVHQWLDOO\�WKH�VDPH�FRQGXFW��DQG�SURYLGHG�D�SDWWHUQ�RI�IDFWV

WR�WKH�MXU\�ZKLFK�ZDV�QRW�FRPSOH[���7KXV��WKHUH�ZDV�QR�ULVN�RI�FRQIXVLQJ�WKH

MXU\�

���� :H�WXUQ�WKHQ�WR�D�GHWHUPLQDWLRQ�RI�ZKHWKHU�$SSHOODQW�ZDV�SUHMXGLFHG

E\�WKH�FRQVROLGDWLRQ�RI�WKHVH�RIIHQVHV���&RPPRQZHDOWK�Y��&ROOLQV��VXSUD�

3UHMXGLFH��ZKHQ�VHYHUDQFH�LV�WKH�LVVXH�

>L@V�QRW�VLPSO\�SUHMXGLFH�LQ�WKH�VHQVH�WKDW�DSSHOODQW
ZLOO� EH� OLQNHG� WR� WKH� FULPHV� IRU� ZKLFK� KH� LV� EHLQJ
SURVHFXWHG�� IRU� WKDW� VRUW� RI� SUHMXGLFH� LV� RVWHQVLEO\� WKH

�������������������������������������������������������������������������������������������������������������
&RPPRQZHDOWK�Y��0RUURZ������$��G�����������3D��6XSHU���������DSSHDO
GHQLHG������3D�����������$��G������������
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SXUSRVH�RI�DOO�&RPPRQZHDOWK�HYLGHQFH���7KH�SUHMXGLFH�RI
ZKLFK�5XOH������VSHDNV�LV�UDWKHU�WKDW�ZKLFK�ZRXOG�RFFXU
LI� WKH� HYLGHQFH� WHQGHG� WR� FRQYLFW� DSSHOODQW� RQO\� E\
VKRZLQJ�KLV�SURSHQVLW\�WR�FRPPLW�FULPHV��RU�EHFDXVH�WKH
MXU\� ZDV� LQFDSDEOH� RI� VHSDUDWLQJ� WKH� HYLGHQFH� RU� FRXOG
QRW�DYRLG�FXPXODWLQJ�WKH�HYLGHQFH�

&RPPRQZHDOWK�Y��/DUN��VXSUD�DW���������$V�WKH�UHFRUG�VKRZV��WKH�ILUVW�RI

WKHVH�GUXJ�GHOLYHULHV�ZDV�VHW�XS�RQ�WKH�EDVLV�RI�LQIRUPDWLRQ�WKDW�$SSHOODQW

ZDV� HQJDJHG� LQ� WUDIILFNLQJ� GUXJV� LQ�0RQURH� &RXQW\� EXW� VXEVHTXHQW� GHDOV

ZHUH� LQLWLDWHG� E\� $SSHOODQW� KLPVHOI�� � $W� WKH� ILUVW�PHHWLQJ� $SSHOODQW� FDPH

ZLWK�D�VLJQLILFDQW�TXDQWLW\�RI�SRZGHU�FRFDLQH��KH��PDGH�FOHDU�WKDW�KH�FRXOG

SURYLGH�SRZGHU�RU�URFN�FRFDLQH��DQG�ZKHQ�KH�FRXOGQ
W�JLYH�WKH�XQGHUFRYHU

RIILFHU�DSSURSULDWH�FKDQJH�KH�WROG�WKH�DJHQW�KH�ZRXOG�PDNH�LW�XS�QH[W�WLPH�

$SSHOODQW�QHYHU�LQGLFDWHG�DQ\�UHOXFWDQFH�WR�GHOLYHU�GUXJV�DQG�GLG�VR�HYHU\

WLPH�ZLWKLQ�KRXUV���,Q�VXP��KH�FDXVHG�WKH�SUHMXGLFH�

���� $V� ZDV� VDLG� LQ� /DUN�� VXSUD�� �>DSSHOODQW@� FUHDWHG� WKH� VHTXHQFH� RI

HYHQWV�DQG�FDQQRW�IDLUO\�QRZ�GHPDQG�WKDW�WKH�������PDWWHUV�EH�VHYHUHG�DQG

WULHG�LQ�VHSDUDWH�WULDOV�����7KLV�LV�SDUWLFXODUO\�VR�ZKHUH�$SSHOODQW�DGPLWWHG�WR

XVLQJ� D� QHWZRUN� WR� REWDLQ� FRFDLQH� DQG� WR� VHOOLQJ� LW� UHSHDWHGO\� WR� WZR

����������������������������������
����7KLV�&RXUW�KDV�DOVR�LGHQWLILHG�WKUHH�VSHFLILF�W\SHV�RI�SUHMXGLFH�ZKLFK�PD\
LQXUH� WR� DQ� $SSHOODQW�ZKHQ� WULHG� DW� RQH� WULDO� IRU� VHYHUDO� RIIHQVHV�� ���� WKH
GHIHQGDQW� PD\� EH� HPEDUUDVVHG� LQ� SUHVHQWLQJ� GHIHQVHV�� DV� ZKHUH� KLV
GHIHQVH�WR�RQH�FKDUJH�LV�LQFRQVLVWHQW�ZLWK�KLV�GHIHQVHV�WR�RWKHUV�� � ����WKH
MXU\�PD\�XVH�HYLGHQFH�RI�WKH�DGGLWLRQDO�FULPHV�WR�LQIHU�FULPLQDO�GLVSRVLWLRQ�
DQG�ILQG�JXLOW�RQ�WKH�EDVLV�RI�WKLV�LQIHUHQFH��RU������WKH�MXU\�PD\�FXPXODWH
HYLGHQFH�RI�WKH�YDULRXV�FULPHV�WR�ILQG�JXLOW��ZKHQ�LW�ZRXOG�QRW�VR�ILQG�KDG�LW
FRQVLGHUHG� WKH� HYLGHQFH� RI� HDFK� RIIHQVH� VHSDUDWHO\�� � &RPPRQZHDOWK� Y�
%R\G�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������� � 7KHVH� FRQFHUQV� DUH
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LQGLYLGXDOV����7KH�LQFLGHQWDO�IDFW�WKDW�KH�LV�DQ�DGGLFW�KDV�QR�EHDULQJ�RQ�WKH

DUJXPHQW�WKDW�LW�LV�SUHMXGLFLDO�WR�WU\�KLP�RQ�DOO�FKDUJHV�WRJHWKHU�� � ,QGHHG�

JLYHQ�WKH�HYLGHQFH�WKDW�$SSHOODQW�KDG�DQ�HVWDEOLVKHG�PRGH�RI�VHOOLQJ�GUXJV�

IDLOXUH�WR�MRLQ�KLV�FKDUJHV�IRU�WULDO�ZRXOG�XQIDLUO\�KLQGHU�WKH�&RPPRQZHDOWK

LQ�LWV�ILJKW�DJDLQVW�WKLV�SODJXH���1RWLFH�LV�SDVW�GXH�WR�WKRVH�ZKRVH�EXVLQHVV

LV�SXUYH\LQJ�GUXJV� LQ�RXU�FRPPXQLWLHV�WKDW� WKH\�DUH�DFFRXQWDEOH� IRU� WKHLU

FRQGXFW�� � $WWHPSWLQJ� WR� FORDN� WKLV� EXVLQHVV� XQGHU� WKH� JXLVH� RI� LVRODWHG

LQFLGHQWV� RIIHQGV� FRPPRQ� VHQVH� ZKLOH� GHPHDQLQJ� WKH� SHULORXV� HIIRUWV� RI

QDUFRWLFV�RIILFHUV�ZKR�SXUVXH�WKHVH�SUHGDWRUV���7KXV��WKH�WULDO�FRXUW�GLG�QRW

DEXVH� LWV� GLVFUHWLRQ� LQ� JUDQWLQJ� WKH� &RPPRQZHDOWK
V� PRWLRQ� WR� MRLQ� WKH

RIIHQVHV�LQ�D�VLQJOH�WULDO�

���� $SSHOODQW�QH[W�DYHUV�WKDW�WKH�WULDO�FRXUW
V�GHQLDO�RI�WZR�UHTXHVWHG�MXU\

LQVWUXFWLRQV�±�D�PLVVLQJ�ZLWQHVV�LQVWUXFWLRQ�DQG�DQ�HJUHJLRXV�SROLFH�FRQGXFW

LQVWUXFWLRQ�−�GHQLHG�KLP�D�IDLU�WULDO����:LWK�UHJDUG�WR�WKH�IRUPHU��$SSHOODQW

FODLPV�WKH�DEVHQFH�RI�WKH�FRQILGHQWLDO�LQIRUPDQW
V�WHVWLPRQ\�SUHMXGLFHG�KLP

EHFDXVH� WKH� &,� ZRXOG� KDYH� WHVWLILHG� WKDW� KH� ZDV� KHVLWDQW� WR� SURYLGH� WKH

UHTXHVWHG�GUXJV�WKHUHE\�EROVWHULQJ�DQ�HQWUDSPHQW�GHIHQVH�� ��6LPLODUO\��KH

DUJXHV�WKDW�ZLWKRXW� WKH�HJUHJLRXV�SROLFH�FRQGXFW� LQVWUXFWLRQ��KH�FRXOG�QRW

SXUVXH�KLV� WKHRU\� WKDW� ODZ�HQIRUFHPHQW�GLG�QRW�DUUHVW�KLP�DIWHU� RQH�GUXJ

WUDQVDFWLRQ�LQ�RUGHU�WR�PDQLSXODWH�WKH�PDQGDWRU\�GUXJ�VHQWHQFLQJ�ODZV�IRU

PXOWLSOH�RIIHQVHV�

�������������������������������������������������������������������������������������������������������������
LQDSSOLFDEOH�LQ�WKH�LQVWDQW�FDVH�ZKHUH�$SSHOODQW�KDG�RQO\�RQH�GHIHQVH�WKHRU\
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���� 7KH�PLVVLQJ�ZLWQHVV�DGYHUVH�LQIHUHQFH�UXOH�KDV�EHHQ�VXPPDUL]HG�DV

IROORZV�

�:KHQ�D�SRWHQWLDO�ZLWQHVV�LV�DYDLODEOH�WR�RQO\�RQH�RI
WKH� SDUWLHV� WR� D� WULDO�� DQG� LW� DSSHDUV� WKLV� ZLWQHVV� KDV
VSHFLDO� LQIRUPDWLRQ� PDWHULDO� WR� WKH� LVVXH�� DQG� WKLV
SHUVRQ
V�WHVWLPRQ\�ZRXOG�QRW�PHUHO\�EH�FXPXODWLYH��WKHQ
LI� VXFK� SDUW\� GRHV� QRW� SURGXFH� WKH� WHVWLPRQ\� RI� WKLV
ZLWQHVV�� WKH� MXU\� PD\� GUDZ� DQ� LQIHUHQFH� WKDW� LW� ZRXOG
KDYH�EHHQ�XQIDYRUDEOH�

&RPPRQZHDOWK�Y��0DQLJDXOW������3D�������������������$��G���������

�������TXRWDWLRQV�� FLWDWLRQV� DQG� HPSKDVLV� RPLWWHG��� � 7KLV� &RXUW� KDV

GHOLQHDWHG�WKH�FLUFXPVWDQFHV�ZKLFK�SUHFOXGH�LVVXDQFH�RI�WKH�LQVWUXFWLRQ�

��� �7KH�ZLWQHVV�LV�VR�KRVWLOH�RU�SUHMXGLFHG�DJDLQVW�WKH
SDUW\�H[SHFWHG�WR�FDOO�KLP�WKDW�WKHUH�LV�D�VPDOO�SRVVLELOLW\
RI�REWDLQLQJ�XQELDVHG�WUXWK�

��� � 7KH� WHVWLPRQ\� RI� VXFK� D� ZLWQHVV� LV� FRPSDUDWLYHO\
XQLPSRUWDQW�� FXPXODWLYH�� RU� LQIHULRU� WR� WKDW� DOUHDG\
SUHVHQWHG�

��� � ��7KH�XQFDOOHG�ZLWQHVV� LV�HTXDOO\�DYDLODEOH�WR�ERWK
SDUWLHV�

��� � 7KHUH� LV� D� VDWLVIDFWRU\� H[SODQDWLRQ� DV� WR� ZK\� WKH
SDUW\�IDLOHG�WR�FDOO�VXFK�D�ZLWQHVV�

����7KH�ZLWQHVV�LV�QRW�DYDLODEOH�RU�QRW�ZLWKLQ�WKH�FRQWURO
RI� WKH� SDUW\� DJDLQVW� ZKRP� WKH� QHJDWLYH� LQIHUHQFH� LV
GHVLUHG��DQG

��������7KH�WHVWLPRQ\�RI�WKH�XQFDOOHG�ZLWQHVV�LV�QRW�ZLWKLQ
WKH� VFRSH� RI� WKH� QDWXUDO� LQWHUHVW� RI� WKH� SDUW\� IDLOLQJ� WR
SURGXFH�KLP�

�������������������������������������������������������������������������������������������������������������
WR�WKH�IRXU�FULPHV�WR�ZKLFK�KH�DGPLWWHG�JXLOW�
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&RPPRQZHDOWK�Y��(YDQV������$��G������ ������� �3D��6XSHU�� ������� �7R

LQYRNH� WKH� PLVVLQJ� ZLWQHVV� LQVWUXFWLRQ� DJDLQVW� WKH� &RPPRQZHDOWK�� WKH

ZLWQHVV� PXVW� RQO\� EH� DYDLODEOH� WR� WKH� &RPPRQZHDOWK� DQG� QR� RWKHU

H[FHSWLRQV�PXVW�DSSO\���&RPPRQZHDOWK�Y��&XOPHU������$��G�����������

�3D��6XSHU��������

���� $SSHOODQW� DUJXHV� WKDW� QRQH� RI� WKHVH� H[FHSWLRQV� DSSOLHV�� � 7KH� UHFRUG

EHOLHV�WKLV�DVVHUWLRQ���)LUVW��$SSHOODQW
V�DFNQRZOHGJHPHQW�WKDW�WKH�&,�ZDV�D

OLIH�ORQJ� IULHQG� KLJKOLJKWV� WKDW� KH� NQHZ� WKH� PLVVLQJ� ZLWQHVV
� LGHQWLW\� DQG

FRXOG�KDYH�FDOOHG�KLP�WR�WHVWLI\���1�7������������DW����������6HFRQG��WKH�&,
V

WHVWLPRQ\� ZRXOG� KDYH� EHHQ� FXPXODWLYH� WR�� DQG� OHVV� UHOLDEOH� WKDQ�� WKH

WHVWLPRQ\�RI�WKH�XQGHUFRYHU�RIILFHU�ZKR�WHVWLILHG�WR�WKH�WKUHH�VDOHV�$SSHOODQW

PDGH� WR� KLP� DQG� WR� ZLWQHVVLQJ� WKH� IRXUWK� WUDQVDFWLRQ�� � )LQDOO\�� WKH

&RPPRQZHDOWK�SRVLWHG�D�VDWLVIDFWRU\�H[SODQDWLRQ�IRU�WKH�QRQ�SURGXFWLRQ�RI

WKH�ZLWQHVV���6SHFLILFDOO\��WKH�&,�ZDV�VWLOO�FRRSHUDWLQJ�ZLWK�WKH�DXWKRULWLHV�LQ

RQJRLQJ�GUXJ�LQYHVWLJDWLRQV��DQG�KLV�VDIHW\�ZDV�DW� LVVXH��1�7������������DW

���������������6HH�&RPPRQZHDOWK�Y��-RQHV������$��G�������3D��6XSHU�

����������$SSHOODQW
V�DUJXPHQW�LV��WKHUHIRUH��PHULWOHVV�DQG�WKH�WULDO�FRXUW�GLG

QRW�HUU�LQ�GHQ\LQJ�WKH�PLVVLQJ�ZLWQHVV�MXU\�LQVWUXFWLRQ�

���� $SSHOODQW�DOVR�FODLPV�WKH�WULDO�FRXUW�FRPPLWWHG�UHYHUVLEOH�HUURU�ZKHQ�LW

GHQLHG� WKH� IROORZLQJ� MXU\� LQVWUXFWLRQ� GHULYHG� E\� FRXQVHO� IURP

&RPPRQZHDOWK� Y�� 1HOVRQ�� ���� $��G� ���� �3D�� 6XSHU�� ������� DSSHDO
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GHQLHG�� ���� 3D�� ����� ���� $��G� ����� ������� DQG� &RPPRQZHDOWK� Y�

0DWWKHZV������$��G������3D��6XSHU��������

,I� WKH� MXU\� ILQGV� WKDW� WKH�XQGHUFRYHU� ODZ�HQIRUFHPHQW
RIILFLDOV�ZHUH� LQYROYHG� LQ� WKH� DOOHJHG� FULPLQDO� DFWLYLW\� WR
VXFK�D�GHJUHH�WKDW�LW�FDQ�EH�WHUPHG�RXWUDJHRXV��WKH�MXU\
PXVW� WKHQ� FRQFOXGH� WKDW� WKH� GHIHQGDQW
V� )HGHUDO� DQG
6WDWH� GXH� SURFHVV� ULJKWV� ZHUH� YLRODWHG� DQG� WKDW� WKH
GHIHQGDQW�LV�LQQRFHQW�RI�WKH�FKDUJHV���FLWDWLRQV�RPLWWHG�

0RWLRQ�IRU�%LQGLQJ�,QVWUXFWLRQV�DQG�'HIHQGDQW
V�3RLQWV�IRU�&KDUJH����������

7KH� UHOHYDQW� LQTXLU\� IRU� WKLV�&RXUW�ZKHQ� UHYLHZLQJ�D� WULDO� FRXUW
V� IDLOXUH� WR

JLYH� D� MXU\� LQVWUXFWLRQ� LV� ZKHWKHU� VXFK� FKDUJH� ZDV� ZDUUDQWHG� E\� WKH

HYLGHQFH�LQ�WKH�FDVH���&RPPRQZHDOWK�Y��0D\V������$��G������������3D�

6XSHU���� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����� �������� � � ,I� WKH

LQVWUXFWLRQ� SURIIHUHG� LV� LQDSSOLFDEOH� DQG� LPSURSHU�� WKH� FRXUW� VKRXOG� QRW

FKDUJH�RQ�LW���&RPPRQZHDOWK�Y��&RWWDP������$��G�����������3D��6XSHU�

�������DSSHDO�GHQLHG������3D�����������$��G������������

����� 7R�ULVH�WR�WKH�OHYHO�RI�RXWUDJHRXV�FRQGXFW�DQG�LPSOLFDWH�D�GHIHQGDQW
V

GXH�SURFHVV�ULJKWV

JHQHUDOO\�UHTXLUHV� 
SURRI�RI�JRYHUQPHQW�RYHULQYROYHPHQW
LQ� WKH�FKDUJHG� FULPH�DQG�SURRI� RI� WKH�GHIHQGDQW
V�PHUH
SDVVLYH� FRQQHFWLRQ� WR� WKH� JRYHUQPHQW� RUFKHVWUDWHG� DQG
LPSOHPHQWHG�FULPLQDO�DFWLYLW\�
��8QLWHG�6WDWHV�Y��'XYDOO�
����)��G������������WK�&LU��������TXRWLQJ�8QLWHG�6WDWHV
Y�� 1DWLRQV�� ���� )�� �G� ������ ����� ��WK� &LU�� ������
0RUHRYHU�� IRU� GXH� SURFHVV� WR� EDU� D� FRQYLFWLRQ�� WKH
JRYHUQPHQW
V�LQYROYHPHQW�LQ�WKH�FRPPLVVLRQ�RI�WKH�FULPH

PXVW�EH�PDOXP�LQ�VH�RU�DPRXQW�WR�WKH�HQJLQHHULQJ�DQG
GLUHFWLRQ� RI� WKH� FULPLQDO� HQWHUSULVH� IURP� EHJLQQLQJ� WR
HQG�
���FLWDWLRQV�RPLWWHG��
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&RPPRQZHDOWK�Y��1HOVRQ��VXSUD�DW�������7KHUH�VLPSO\�ZDV�QR�HYLGHQFH

LQ� WKLV� FDVH� WKDW� DSSUR[LPDWHG� WKLV� VWDQGDUG�� � $V� WKH� WULDO� FRXUW� DSWO\

REVHUYHG����>L@I��WKH�SROLFH�FRQGXFW�LQ�WKLV�FDVH�ZDV�VR�HJUHJLRXV��WKHQ�WKH

SROLFH� ZRXOG� KDYH� WR� VWRS� LPPHGLDWHO\� DOO� XQGHUFRYHU� RSHUDWLRQV� LQ� GUXJ

FDVHV��� � 7ULDO� &RXUW� 2SLQLRQ�� ��������� DW� ��� � � 0RUHRYHU�� LQ� 3HQQV\OYDQLD�

�>W@KH�TXHVWLRQ�ZKHWKHU�JRYHUQPHQW�FRQGXFW�>KDV�EHHQ@�VR�RXWUDJHRXV�DV�WR

FRQVWLWXWH�D�YLRODWLRQ�RI�GXH�SURFHVV�LV�D�TXHVWLRQ�RI�ODZ�WR�EH�GHWHUPLQHG�E\

WKH�FRXUW��QRW�WKH�MXU\�����1HOVRQ��VXSUD��TXRWLQJ�8QLWHG�6WDWHV�Y��(QJOHU�

����)��G������������G��&LU���������FHUW��GHQLHG������8�6������������6�&W�

������ ��� /�(G��G� ���� ��������� � 7KH� UHTXHVWHG� MXU\� LQVWUXFWLRQ� ZDV� ERWK

LQDSSOLFDEOH�DQG�LPSURSHU�DQG�WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�IDLOLQJ�WR�SURYLGH

D�MXU\�LQVWUXFWLRQ�RQ�HJUHJLRXV�SROLFH�FRQGXFW�WR�WKH�MXU\�

&21&/86,21�

���� 7KHUH�ZDV�QR�PDQLIHVW�DEXVH�RI� WKH� WULDO� FRXUW
V� GLVFUHWLRQ� LQ� MRLQLQJ

IRU� WULDO� WKH� WZR� LQIRUPDWLRQV� FRYHULQJ� $SSHOODQW
V� IRXU� GUXJ� WUDQVDFWLRQV�

)XUWKHUPRUH�� $SSHOODQW
V� FRQWHQWLRQV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� GHQ\LQJ

WZR�UHTXHVWHG�MXU\�LQVWUXFWLRQV�DUH�PHULWOHVV�

���� $FFRUGLQJO\�� ZH� DIILUP� WKH� MXGJPHQW� RI� VHQWHQFH� RI� WKH� &RXUW� RI

&RPPRQ�3OHDV�RI�0RQURH�&RXQW\�GDWHG�-XO\����������


