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��� $SSHOODQW��0DU\�)UDQFHV�.HOOHU��DSSHDOV�IURP�DQ�RUGHU�HQWHUHG�$XJXVW

���������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�0RQWJRPHU\�&RXQW\���:H�UHYHUVH�

)$&76�

��� 2Q�$XJXVW�����������$SSHOODQW�SXUFKDVHG�D�QHZ�9RONVZDJHQ�YDQ�IURP

+ROEHUW� 0RWRU� &DUV� LQ� :DUULQJWRQ�� 3HQQV\OYDQLD�� � ,Q� FRQQHFWLRQ� ZLWK

$SSHOODQW¶V� SXUFKDVH�� $SSHOOHH�� 9RONVZDJHQ� RI� $PHULFD�� ,QF��� LVVXHG� WZR

ZDUUDQWLHV�� D� /LPLWHG� 1HZ� 9HKLFOH� :DUUDQW\� DQG� D� /LPLWHG� 3RZHUWUDLQ

:DUUDQW\���2Q�-XO\�����������$SSHOODQW�ILOHG�D�FRPSODLQW�DOOHJLQJ�FDXVHV�RI

DFWLRQ� XQGHU� 3HQQV\OYDQLD¶V� $XWRPRELOH� /HPRQ� /DZ�� WKH� 0DJQXVRQ�0RVV

:DUUDQW\� ,PSURYHPHQW� $FW� �KHUHLQDIWHU� ³WKH� 00:$´��� WKH� 8QLIRUP

&RPPHUFLDO�&RGH��KHUHLQDIWHU� ³WKH�8&&´���DQG�3HQQV\OYDQLD¶V�8QIDLU� 7UDGH

3UDFWLFHV� DQG� &RQVXPHU� 3URWHFWLRQ� /DZ� �KHUHLQDIWHU� ³WKH� 873&3/´��
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$SSHOODQW� VSHFLILFDOO\� DOOHJHG� ILYH� GLIIHUHQW� GRFXPHQWHG� UHSDLUV� ZLWKLQ� WKH

ZDUUDQW\� SHULRG� WKDW�� DIWHU� D� UHDVRQDEOH� QXPEHU� RI� DWWHPSWV�� WKH

PDQXIDFWXUHU�GLG�QRW�HIIHFWLYHO\�UHSDLU���6KH�IXUWKHU�DOOHJHG�WKDW�WKH�YHKLFOH

FRQWLQXHG� WR� EH� LQ� QHHG� RI� UHSDLU�� LQ� VXSSRUW� RI� KHU� FRQWHQWLRQ�� $SSHOODQW

VXEPLWWHG� WZHQW\� UHSDLU� LQYRLFHV�� DOO� GDWHG� IURP� 'HFHPEHU� ���� ����� WR

)HEUXDU\����������DIWHU�WKH�/LPLWHG�1HZ�9HKLFOH�:DUUDQW\�H[SLUHG���2Q�$SULO

���������$SSHOOHH�ILOHG�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW���2Q�$SULO���������

WKH�WULDO�FRXUW�JUDQWHG�$SSHOOHH¶V�PRWLRQ���,W�LV�IURP�WKLV�RUGHU�WKDW�$SSHOODQW

DSSHDOV�

',6&866,21�

��� $SSHOODQW�UDLVHV�WZR�LVVXHV�RQ�DSSHDO��ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ

JUDQWLQJ� VXPPDU\� MXGJPHQW� WR� $SSHOOHH� RQ� $SSHOODQW¶V� 00:$� FODLP�� DQG

ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�JUDQWLQJ�VXPPDU\�MXGJPHQW�WR�$SSHOOHH�RQ

$SSHOODQW¶V�873&3/�FODLP����3XUVXDQW�WR�3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH

�������� DQ\� SDUW\� PD\� PRYH� IRU� VXPPDU\� MXGJPHQW� SULRU� WR� WULDO�� DQG

MXGJPHQW�VKDOO�EH�JUDQWHG�

����ZKHQHYHU� WKHUH� LV� QR� JHQXLQH� LVVXH� RI� DQ\�PDWHULDO
IDFW�DV�WR�D�QHFHVVDU\�HOHPHQW�RI�WKH�FDXVH�RI�DFWLRQ�RU
GHIHQVH� ZKLFK� FRXOG� EH� HVWDEOLVKHG� E\� DGGLWLRQDO
GLVFRYHU\�RU�H[SHUW�UHSRUW��RU

���� LI�� DIWHU� WKH� FRPSOHWLRQ� RI� GLVFRYHU\� UHOHYDQW� WR� WKH
PRWLRQ�� LQFOXGLQJ� WKH� SURGXFWLRQ� RI� H[SHUW� UHSRUWV�� DQ
DGYHUVH�SDUW\�ZKR�ZLOO� EHDU� WKH�EXUGHQ�RI� SURRI� DW� WULDO
KDV� IDLOHG� WR� SURGXFH� HYLGHQFH� RI� IDFWV� HVVHQWLDO� WR� WKH

����������������������������������
�� � $SSHOODQW� GRHV� QRW� DSSHDO� KHU� FODLPV� XQGHU� 3HQQV\OYDQLD¶V� $XWRPRELOH
/HPRQ�/DZ�RU�WKH�8&&�
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FDXVH� RI� DFWLRQ� RU� GHIHQVH� ZKLFK� LQ� D� MXU\� WULDO� ZRXOG
UHTXLUH�WKH�LVVXH�WR�EH�VXEPLWWHG�WR�D�MXU\�

3D�5�&LY�3�� �������� � 7KH� SDUW\� PRYLQJ� IRU� VXPPDU\� MXGJPHQW� KDV� WKH

EXUGHQ� RI� SURYLQJ� WKH� QRQH[LVWHQFH� RI� DQ\� JHQXLQH� LVVXH� RI�PDWHULDO� IDFW�

0DUNV�Y��7DVPDQ������3D����������������$��G�������������������7KH�QRQ�

PRYLQJ�SDUW\�PD\�QRW��KRZHYHU��UHVW�XSRQ�WKH�PHUH�DOOHJDWLRQV�RU�GHQLDOV�LQ

KLV� RU� KHU� SOHDGLQJ�� WKH� QRQ�PRYLQJ� SDUW\� PXVW� VHW� IRUWK� VSHFLILF� IDFWV

VKRZLQJ�WKDW�WKHUH�LV�D�JHQXLQH�LVVXH�IRU�WULDO���(UWHO�Y��3DWULRW�1HZV�&R��

����3D��������������$��G����������������FHUW��GHQLHG������8�6�����������

6��&W�����������/��(G���G��������������$Q�HQWU\�RI�VXPPDU\�MXGJPHQW�PD\

EH�JUDQWHG�RQO\�LQ�FDVHV�WKDW�DUH�IUHH�IURP�GRXEW��DQG�WKH�HYLGHQFH�PXVW�EH

YLHZHG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQPRYLQJ�SDUW\��ZLWK�DOO�GRXEWV�DV

WR� WKH� H[LVWHQFH� RI� D� JHQXLQH� LVVXH� RI� PDWHULDO� IDFW� UHVROYHG� DJDLQVW� WKH

PRYLQJ�SDUW\���0DUNV�Y��7DVPDQ��VXSUD���2Q�DSSHDO��D�WULDO�FRXUW¶V�HQWU\�RI

VXPPDU\�MXGJPHQW�PD\�RQO\�EH�RYHUWXUQHG�LI�WKHUH�KDV�EHHQ�DQ�HUURU�RI�ODZ

RU�DEXVH�RI�GLVFUHWLRQ���+RIIPDQ�Y��%UDQG\ZLQH�+RVSLWDO������$��G�����

�����3D��6XSHU��������

��� $SSHOODQW� ILUVW� FODLPV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� DZDUGLQJ� $SSHOOHH

VXPPDU\�MXGJPHQW�EHFDXVH�$SSHOODQW�VWDWHG�D�FODLP�IRU�EUHDFK�RI�H[SUHVV

ZDUUDQW\�XQGHU�WKH�00:$����7KH�WULDO�FRXUW�FRQFOXGHG�WKDW�$SSHOODQW¶V�FODLP

����������������������������������
�� � $SSHOODQW� DOVR� DUJXHV� WKDW� $SSHOOHH� EUHDFKHG� WKH� LPSOLHG� ZDUUDQW\� RI
PHUFKDQWDELOLW\�DQG�WKH�LPSOLHG�ZDUUDQW\�RI�ILWQHVV�IRU�D�SDUWLFXODU�SXUSRVH�
$OWKRXJK� $SSHOODQW� UDLVHG� VXFK� LVVXHV� LQ�KHU�8&&� FODLP�� VKH� GLG� QRW� UDLVH
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ZDV� WLPH�EDUUHG� LQ� WKDW� LW� GLG� QRW� IDOO� ZLWKLQ� WKH� DSSOLFDEOH� VWDWXWH� RI

OLPLWDWLRQV���7R�WKLV�SRLQW��QR�DSSHOODWH�FRXUW�LQ�3HQQV\OYDQLD�KDV�DGGUHVVHG

ZKDW�LV�WKH�DSSURSULDWH�VWDWXWH�RI�OLPLWDWLRQV�LQ�0DJQXVRQ�0RVV�DFWLRQV���:H

KROG� WRGD\�WKDW� WKH�DSSOLFDEOH�VWDWXWH�RI� OLPLWDWLRQV� IRU� VXFK� FODLPV� LV� IRXU

\HDUV�

��� 7KH�00:$� DXWKRUL]HV� FLYLO� DFWLRQV� IRU� FRQVXPHUV� LQ� VWDWH� RU� IHGHUDO

FRXUW� ZKHQ� VXSSOLHUV�� ZDUUDQWRUV�� RU� VHUYLFH� FRQWUDFWRUV� YLRODWH� WKH

SURYLVLRQV� RI� WKH� $FW�� � ��� 8�6�&�� �� �����G������� � ,W� GRHV� QRW�� KRZHYHU�

FRQWDLQ� DQ� H[SUHVV� VWDWXWH� RI� OLPLWDWLRQV� SHULRG�� � :KHUH� D� IHGHUDO� VWDWXWH

JUDQWV� D� FDXVH� RI� DFWLRQ�� EXW� GRHV� QRW� LQFOXGH� D� VWDWXWH� RI� OLPLWDWLRQV

JRYHUQLQJ� WKH� VFRSH� RI� WKDW� VWDWXWH¶V� DSSOLFDWLRQ�� IHGHUDO� FRPPRQ� ODZ

UHTXLUHV� WKH� FRXUW� WR� DSSO\� WKH� VWDWH� VWDWXWH� RI� OLPLWDWLRQV� JRYHUQLQJ� WKH

VWDWH� FDXVH� RI� DFWLRQ� PRVW� FORVHO\� DQDORJRXV� WR� WKH� IHGHUDO� FODLP�� � 'HO

&RVWHOOR�Y��,QWHUQDWLRQDO�%URWKHUKRRG�RI�7HDPVWHUV������8�6����������

6��&W�����������/��(G���G��������������:H�ILQG�WKDW�WKH�VWDWH�FDXVH�RI�DFWLRQ

PRVW� DQDORJRXV� WR� $SSHOODQW¶V� 00:$� FODLP� LV� DQ� DFWLRQ� IRU� EUHDFK� RI

ZDUUDQW\�LQ�D�FRQWUDFW�VDOH���7KH�PRVW�DQDORJRXV�VWDWXWH�RI�OLPLWDWLRQV�ZRXOG

�������������������������������������������������������������������������������������������������������������
WKHP�LQ� WKH�00:$�FODLP�RU�DSSHDO�KHU�8&&�FDXVH�RI�DFWLRQ�WR� WKLV�&RXUW�
:H�ZLOO��WKHUHIRUH��QRW�FRQVLGHU�WKHP�RQ�DSSHDO�

�� �7KH�00:$�VSHFLILFDOO\� VWDWHV� WKDW� ³D� FRQVXPHU�ZKR� LV� GDPDJHG�E\� WKH
IDLOXUH� RI� D� VXSSOLHU�� ZDUUDQWRU�� RU� VHUYLFH� FRQWUDFWRU� WR� FRPSO\� ZLWK� DQ\
REOLJDWLRQ�XQGHU�WKLV�>$FW@��RU�XQGHU�D�ZULWWHQ�ZDUUDQW\��LPSOLHG�ZDUUDQW\��RU
VHUYLFH�FRQWUDFW��PD\�EULQJ�VXLW� IRU�GDPDJHV�DQG�RWKHU�OHJDO�DQG�HTXLWDEOH
UHOLHI�������LQ�DQ\�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ�LQ�DQ\�6WDWH�´�����8�6�&���
�����G�����$��
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WKHUHIRUH�EH�WKH�8&&��

��� 6HFWLRQ������RI�WKH�8&&�SURYLGHV�WKDW�³>D@Q�DFWLRQ�IRU�EUHDFK�RI�DQ\

FRQWUDFW� IRU� VDOH�PXVW� EH� FRPPHQFHG�ZLWKLQ� IRXU� \HDUV� DIWHU� WKH� FDXVH�RI

DFWLRQ� KDV� DFFUXHG�´� � ��� 3D�&�6�� �� �����D��� � 7KH� 8&&� IXUWKHU� VWDWHV� WKH

IROORZLQJ�

�E�� $FFUXDO� RI� FDXVH� RI� DFWLRQ�²$� FDXVH� RI� DFWLRQ
DFFUXHV� ZKHQ� WKH� EUHDFK� RFFXUV�� UHJDUGOHVV� RI� WKH
DJJULHYHG� SDUW\¶V� ODFN� RI� NQRZOHGJH� RI� WKH� EUHDFK�� � $
EUHDFK�RI�ZDUUDQW\�RFFXUV�ZKHQ�WHQGHU�RI�GHOLYHU\�LV�PDGH�
H[FHSW� WKDW� ZKHUH� D� ZDUUDQW\� H[SOLFLWO\� H[WHQGV� WR� IXWXUH
SHUIRUPDQFH�RI�WKH�JRRGV�DQG�GLVFRYHU\�RI�WKH�EUHDFK�PXVW
DZDLW� WKH� WLPH� RI� VXFK� SHUIRUPDQFH� WKH� FDXVH� RI� DFWLRQ
DFFUXHV�ZKHQ�WKH�EUHDFK�LV�RU�VKRXOG�KDYH�EHHQ�GLVFRYHUHG�

���3D�&�6���������E����7\SLFDOO\��D�VXLW�DOOHJLQJ�D�EUHDFK�RI�ZDUUDQW\�PXVW

EH� ILOHG� IRXU� \HDUV� IURP� WKH� GDWH� WKH� VHOOHU� WHQGHUHG� GHOLYHU\�� ERWK� WKH

ZDUUDQW\� DQG� WKH� VWDWXWH� RI� OLPLWDWLRQV� WKHUHIRUH�EHJLQ� WR� UXQ�RQ� WKH� GDWH

WKH�YHKLFOH�LV�WHQGHUHG�WR�WKH�EX\HU���,G���6HFWLRQ�������KRZHYHU��SURYLGHV

DQ�H[FHSWLRQ��ZKHUH�D�ZDUUDQW\�³H[SOLFLWO\�H[WHQG>V@�WR� IXWXUH�SHUIRUPDQFH

RI� WKH�JRRGV�´�D� VXLW� DOOHJLQJ� LWV� EUHDFK�PXVW� EH� ILOHG� IRXU� \HDUV� IURP� WKH

GDWH� WKH� EUHDFK� ZDV� RU� VKRXOG� KDYH� EHHQ� GLVFRYHUHG�� LQ� VXFK� FDVHV�

����������������������������������
�� � 6HH� H�J��� /RZH� Y�� 9RONVZDJHQ�� ���� )�� 6XSS�� ��� �(�'�� 3D�� �����
�DSSO\LQJ� 3HQQV\OYDQLD� 8QLIRUP� &RPPHUFLDO� &RGH¶V� IRXU�\HDU� VWDWXWH� RI
OLPLWDWLRQV�WR�00:$�FODLPV���6Q\GHU�Y��%RVWRQ�:KDOHU������)��6XSS�����
�:�'��0LFK���������DSSO\LQJ�0LFKLJDQ�8QLIRUP�&RPPHUFLDO�&RGH¶V�IRXU�\HDU
VWDWXWH�RI�OLPLWDWLRQV�WR�VWDWH�00:$�FODLPV���&RVPDQ�Y��)RUG�0RWRU�&R��
���� 1�(��G� ��� �,OO�� $SS�� &W�� ������� DSSHDO� GHQLHG�� ���� 1�(��G� ���� �,OO�
������ �DSSO\LQJ� ,OOLQRLV� 8QLIRUP� &RPPHUFLDO� &RGH¶V� IRXU�\HDU� VWDWXWH� RI
OLPLWDWLRQV� WR� VWDWH�00:$�FODLPV���7LWWOH�Y��6WHHO� &LW\�2OGVPRELOH�*0&
7UXFN�� ,QF��� ���� 6R�� �G� ���� �$OD�� ������ �DSSO\LQJ� $ODEDPD� 8QLIRUP
&RPPHUFLDO�&RGH¶V�IRXU�\HDU�VWDWXWH�RI�OLPLWDWLRQV�WR�VWDWH�00:$�FODLPV��
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DOWKRXJK�WKH�ZDUUDQW\�EHJLQV�WR�UXQ�RQ�WKH�GDWH�WKH�YHKLFOH�ZDV�WHQGHUHG�

WKH�VWDWXWH�RI�OLPLWDWLRQV�SHULRG�GRHV�QRW�EHJLQ�XQWLO�D�GHIHFW�LQ�WKH�YHKLFOH

ZDV�RU�VKRXOG�KDYH�EHHQ�GLVFRYHUHG���,G�

��� :H�ILQG�WKDW�$SSHOODQW¶V�ZDUUDQW\�IDOOV�ZLWKLQ�WKH�³IXWXUH�SHUIRUPDQFH´

H[FHSWLRQ� RXWOLQHG� LQ� VHFWLRQ� ������ � $SSHOODQW� SXUFKDVHG� WKH� YHKLFOH� LQ

TXHVWLRQ� RQ� $XJXVW� ���� ������ � :LWK� VXFK� SXUFKDVH�� VKH� DFTXLUHG� D� WZR�

\HDU��������PLOH�QHZ�YHKLFOH�ZDUUDQW\����,Q�1DWLRQZLGH�,QVXUDQFH�&R��Y�

*HQHUDO� 0RWRUV� &RUS��� RXU� 6XSUHPH� &RXUW� ZDV� IDFHG� ZLWK� D� VLPLODU

ZDUUDQW\��LW�KHOG�WKDW�D�WZHOYH�PRQWK��������PLOH�QHZ�DXWRPRELOH�ZDUUDQW\

SURPLVLQJ� ³UHSDLUV� DQG� QHHGHG� DGMXVWPHQWV´� RI� PDQXIDFWXULQJ� GHIHFWV� IHOO

ZLWKLQ�WKH�H[FHSWLRQ�RXWOLQHG�LQ�VHFWLRQ������������3D�����������$��G�����

�������� �7KH�6XSUHPH�&RXUW� WRRN�D� OLEHUDO� UHDGLQJ�RI� WKH�ZRUGV� ³ZDUUDQW\

H[SOLFLWO\�H[WHQGV�WR�IXWXUH�SHUIRUPDQFH´�DQG�FRQFOXGHG�WKDW�VXFK�ODQJXDJH

����������������������������������
���,Q�KHU�FRPSODLQW��$SSHOODQW�DOVR�DOOHJHG�WKDW�$SSHOOHH�EUHDFKHG�D�/LPLWHG
3RZHUWUDLQ� :DUUDQW\�� � $OWKRXJK� ERWK� SDUWLHV� FRQFHGH� WKH� H[LVWHQFH� RI� D
/LPLWHG�3RZHUWUDLQ�:DUUDQW\��D�FRS\�RI�VXFK�ZDUUDQW\�LV�QRW�LQFOXGHG�LQ�WKH
UHFRUG�� ,W� LV� D[LRPDWLF� WKDW� DQ� DSSHOODWH� FRXUW� FDQQRW� FRQVLGHU� DQ\WKLQJ
ZKLFK�LV�QRW�SDUW�RI�WKH�UHFRUG���6PLWK�Y��6PLWK������$��G������3D��6XSHU�
�������DSSHDO�GHQLHG������3D�����������$��G���������������7KH�EXUGHQ�WR
SURGXFH� D� FRPSOHWH� UHFRUG� IRU� DSSHOODWH� UHYLHZ� UHVWV� VROHO\� ZLWK� WKH
DSSHOODQW�� �)R[�Y��*DEOHU�� ����$��G������3D��6XSHU�� �������'DPLDQR�Y�
'DPLDQR�� ���� $��G� ���� �3D�� 6XSHU�� ������� � $OWKRXJK� $SSHOODQW� LQFOXGHG
WKH�ZDUUDQW\� LQ�WKH� UHSURGXFHG� UHFRUG�� VXFK� LQFOXVLRQ� LV�QRW�DQ�DFFHSWDEOH
VXEVWLWXWH� IRU� WKH� RULJLQDO�� FHUWLILHG� UHFRUG�� � 6PLWK�� VXSUD�� � 6HH�*HPLQL
(TXLSPHQW� Y�� 3HQQV\OYDQLD� 6XSSO\�� ���� $��G� ����� �3D�� 6XSHU�� ������
:LWKRXW� VXFK� LQIRUPDWLRQ�� LW� LV� LPSRVVLEOH� IRU� WKLV� &RXUW� WR� GHWHUPLQH
ZKHWKHU�WKH�/LPLWHG�3RZHUWUDLQ�:DUUDQW\�KDV�EHHQ�EUHDFKHG��SDUWLFXODUO\�LQ
OLJKW� RI� $SSHOOHH¶V� DUJXPHQW� WKDW� LW� GLG� QRW� FRYHU� DQ\� RI� WKH� UHSDLUV� LQ
TXHVWLRQ���$FFRUGLQJO\��WKLV�FODLP�LV�ZDLYHG�
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GLG� QRW� UHTXLUH� WKH� ZDUUDQW\� WR�PDNH� DQ� H[SUHVV� SURPLVH� DV� WR� KRZ� WKH

JRRGV�ZRXOG�SHUIRUP�LQ�WKH�IXWXUH��,G��DW����������$��G�DW������� �5DWKHU�

WKH�&RXUW�UHDVRQHG�WKDW�VXFK�D�SURPLVH�FRXOG�EH�LQIHUUHG�IURP�WKH�ODQJXDJH

RI� WKH�ZDUUDQW\�� WKH�IDFW�WKDW� WKH�ZDUUDQW\�JXDUDQWHHG� UHSDLUV� ³IRU� WZHOYH

PRQWKV�RU��������PLOHV��ZKLFKHYHU�RFFXUV�ILUVW´�VXJJHVWHG�WKDW�LW�H[WHQGHG

WR�IXWXUH�SHUIRUPDQFH�RI�WKH�YHKLFOH���6HH�LG��DW����������$��G�DW�������

��� :H� ILQG�1DWLRQZLGH� DQDORJRXV� WR� WKH� FDVH� VXE� MXGLFH� DQG� FRQFOXGH

WKDW� $SSHOODQW¶V� ZDUUDQW\� ³H[SOLFLWO\� H[WHQG>HG@� WR� IXWXUH� SHUIRUPDQFH� RI

JRRGV�´��7KHUHIRUH��WKH�IRXU�\HDU�VWDWXWH�RI�OLPLWDWLRQV�GLG�QRW�EHJLQ�WR�UXQ

XQWLO�$SSHOODQW�GLVFRYHUHG�RU�VKRXOG�KDYH�GLVFRYHUHG�WKH�EUHDFK���$SSHOODQW

SXUFKDVHG� KHU� YHKLFOH� RQ� $XJXVW� ���� ������ � 7KH� /LPLWHG� 1HZ� 9HKLFOH

:DUUDQW\��WKHUHIRUH��H[WHQGHG�XQWLO�$XJXVW������������ �'XULQJ� WKDW�SHULRG�

$SSHOODQW� KDG� KHU� YHKLFOH� UHSDLUHG� RQ� ILYH� VHSDUDWH� RFFDVLRQV�� $XJXVW� ���

������1RYHPEHU����������6HSWHPEHU����� ������6HSWHPEHU����������� DQG

0D\����������

����������������������������������
�� � 1RW� DOO� FRXUWV� WDNH� WKH� VDPH� OLEHUDO� DSSURDFK� WR� VXFK� H[FHSWLRQ�� � ,Q
&RVPDQ� Y�� )RUG�0RWRU� &RPSDQ\��VXSUD�� WKH� $SSHOODWH� &RXUW� RI� ,OOLQRLV
H[SOLFLWO\� UHMHFWHG� RXU� 6XSUHPH� &RXUW� UDWLRQDOH� DQG� IROORZHG� WKH� PRUH
QDUURZ�DSSURDFK�WKDW�VXFK�ODQJXDJH�UHTXLUHG�WKH�ZDUUDQW\�WR�H[SOLFLWO\�VWDWH
WKDW�LW�H[WHQGHG�WR�IXWXUH�SHUIRUPDQFH���,G��DW����

�� � $SSHOODQW¶V�ZDUUDQW\� VSHFLILFDOO\� VWDWHG� WKH� IROORZLQJ�� � ³7KH� QHZ� YHKLFOH
ZDUUDQW\�SHULRG�LV�WZR�\HDUV�RU��������PLOHV�ZKLFKHYHU�RFFXUV�ILUVW�´��$V�RI
$XJXVW� ���� ������ $SSHOODQW¶V� YHKLFOH� KDG� QRW� UHDFKHG� �������PLOHV�� � :H
KDYH� WKHUHIRUH� XVHG� WKH� WZR�\HDU� OLPLWDWLRQ� DV� WKH� EDVLV� IRU� WKH� ZDUUDQW\
SHULRG�
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��� 7KH�WULDO�FRXUW�VWDWHG�WKDW�³HYHQ�LI�WKH�>ODVW�GDWH@�LV�XVHG�DV�WKH�GDWH

ZKHQ� WKH�SODLQWLII�NQHZ�RU� VKRXOG�KDYH�NQRZQ� WKDW� WKHUH�ZDV� D� EUHDFK� RI

ZDUUDQW\��>$SSHOODQW@�IDLOHG�WR�ILOH�KHU�ODZVXLW�ZLWKLQ�WKH�IRXU�\HDUV�IURP�WKDW

GDWH�´� � 7ULDO�&RXUW�2SLQLRQ�� ���������� DW� ���� � $OWKRXJK�ZH� DJUHH�ZLWK� WKH

WULDO� FRXUW�� LQ� VLWXDWLRQV�ZKHUH� WKHUH� ZDV� D� VHULHV� RI� UHSDLU� DWWHPSWV�� WKLV

&RXUW� KDV� LQYRNHG� WKH� UHSDLU� GRFWULQH� WR� WROO� WKH� VWDWXWH� RI� OLPLWDWLRQV�

$PRGHR�Y��5\DQ�+RPHV��,QF�������$��G������������ �3D��6XSHU�� ������

8QGHU� WKLV� GRFWULQH�� WKH� VWDWXWH� RI� OLPLWDWLRQV� ZLOO� EH� WROOHG� RQO\� ZKHUH

³HYLGHQFH�UHYHDOV�WKDW�UHSDLUV�ZHUH�DWWHPSWHG�� UHSUHVHQWDWLRQV�ZHUH�PDGH

WKDW� WKH� UHSDLUV�ZRXOG� FXUH� WKH�GHIHFWV�� DQG� WKH� SODLQWLII� UHOLHG�XSRQ� VXFK

UHSUHVHQWDWLRQV�´��,G���0RUHRYHU��ZKHWKHU�WKH�VWDWXWH�RI�OLPLWDWLRQV�LV�WROOHG

XQGHU�WKH�UHSDLU�GRFWULQH�LV�D�TXHVWLRQ�RI�IDFW���6HH�LG�

���� $SSHOODQW�DWWDFKHG�WZHQW\�DGGLWLRQDO�UHSDLU�LQYRLFHV�DOO�GDWHG�DIWHU�WKH

ZDUUDQW\�SHULRG�H[SLUHG��VRPH�RI�WKRVH�LQYRLFHV�LQGLFDWHG�UHSDLUV�WKDW�ZHUH

DUJXDEO\�VLPLODU�WR�WKRVH�UHSDLUV�FRQGXFWHG�ZLWKLQ�WKH�ZDUUDQW\�SHULRG�� �$V

ZH�PXVW�YLHZ� WKH�HYLGHQFH� LQ� WKH� OLJKW�PRVW� IDYRUDEOH�WR�$SSHOODQW�DV�WKH

QRQ�PRYLQJ�SDUW\��ZH�FRQFOXGH�WKDW�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�H[LVWV

DV�WR�ZKHWKHU�WKH�IRXU�\HDU�VWDWXWH�RI�OLPLWDWLRQV�ZDV�WROOHG�SXUVXDQW�WR�WKH

UHSDLU� GRFWULQH�� � :H� WKHUHIRUH� UHYHUVH� WKH� WULDO� FRXUW¶V� RUGHU� JUDQWLQJ

$SSHOOHH¶V�VXPPDU\�MXGJPHQW�PRWLRQ�LQ�UHJDUG�WR�$SSHOODQW¶V�00:$�FODLP�

����������������������������������
���7KH�WULDO�FRXUW�GHWHUPLQHG�WKDW�6HSWHPEHU����������ZDV�WKH�ODVW�GDWH�RQ
ZKLFK�$SSHOODQW�EURXJKW�KHU�YHKLFOH� LQ� IRU� UHSDLU�� �+RZHYHU�� RXU� UHYLHZ�RI
WKH�UHFRUG�UHYHDOHG�DQ�LQYRLFH�GDWHG�0D\����������
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���� $SSHOODQW�DOVR�FRQWHQGV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�GLVPLVVLQJ�LWV�FODLP

XQGHU�WKH�873&3/���7KH�WULDO�FRXUW�FRQFOXGHG�WKDW�$SSHOODQW�GLG�QRW�SURYLGH

VXIILFLHQW�IDFWV�WR�HVWDEOLVK�D�873&3/�YLRODWLRQ���:H�GLVDJUHH�� �7KH�SXUSRVH

RI� WKH�873&3/� LV� WR� SURWHFW� WKH� SXEOLF� IURP� IUDXG� DQG� XQIDLU� RU� GHFHSWLYH

EXVLQHVV�SUDFWLFHV�� �-RKQVRQ�Y��+\XQGDL�0RWRU�$PHULFD������$��G�����

�����3D��6XSHU���������DSSHDO�GHQLHG������3D�����������$��G������������

,W�LV�WR�EH�OLEHUDOO\�FRQVWUXHG�LQ�RUGHU�WR�HIIHFWXDWH�LWV�SXUSRVH���3LUR]]L�Y�

3HQVNH�2OGV�&DGLOODF�*0&��,QF�������$��G�����������3D��6XSHU����DSSHDO

GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������� � $� FDXVH� RI� DFWLRQ� PD\� EH

EURXJKW�XQGHU�WKH�873&3/�E\�WKH�JRYHUQPHQW�RU�E\�D�SULYDWH�LQGLYLGXDO�����

3�6�����������	������������,Q�RUGHU�IRU�D�SULYDWH�LQGLYLGXDO�WR�EULQJ�D�FDXVH

RI�DFWLRQ��WKDW�LQGLYLGXDO�PXVW�ILUVW�HVWDEOLVK�WKH�IROORZLQJ�����WKDW�KH�RU�VKH

LV� D� SXUFKDVHU� RU� OHVVHH����� WKDW� WKH� WUDQVDFWLRQ� LV� GHDOLQJ�ZLWK� ³JRRGV� RU

VHUYLFHV´�����WKDW�WKH�JRRG�RU�VHUYLFH�ZDV�SULPDULO\�IRU�SHUVRQDO��IDPLO\��RU

KRXVHKROG�SXUSRVHV��DQG���� WKDW�KH� RU� VKH� VXIIHUHG�GDPDJHV�DULVLQJ� IURP

WKH�SXUFKDVH�RU�OHDVH�RI�JRRGV�RU�VHUYLFHV������3�6��������������

���� ,Q�RUGHU�WR�SUHYDLO�XQGHU�WKH�873&3/��D�SODLQWLII�PXVW�WKHQ�SURYH�WKH

IROORZLQJ����� WKH�GHIHQGDQW�ZDV�HQJDJHG� LQ�XQIDLU�PHWKRGV� RI� FRPSHWLWLRQ

�������������������������������������������������������������������������������������������������������������

���7KH�873&3/�LV�JRYHUQHG�E\�D�VL[�\HDU�VWDWXWH�RI�OLPLWDWLRQV�� �*DEULHO�Y�
2¶+DUD������$��G������3D��6XSHU����������$SSHOODQW¶V�FODLP�ZDV�ILOHG�ZLWKLQ
WKH�VWDWXWH�RI�OLPLWDWLRQV�

��� � $� UHYLHZ� RI� WKH� UHFRUG� UHYHDOV� WKDW� $SSHOODQW� HVWDEOLVKHG� WKH� UHTXLVLWH
HOHPHQWV�
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DQG� XQIDLU� RU� GHFHSWLYH� DFWV� RU� SUDFWLFHV�� DQG� ��� WKH� WUDQVDFWLRQ� EHWZHHQ

SODLQWLII�DQG�GHIHQGDQW�FRQVWLWXWHG�³WUDGH�RU�FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ

RI� WKH�873&3/�� ���3�6�� ����������� � 7KH�873&3/�GHILQHV�XQIDLU�PHWKRGV� RI

FRPSHWLWLRQ�DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV��LQWHU�DOLD��DV�IROORZV�

�YLL�� 5HSUHVHQWLQJ� WKDW� JRRGV� RU� VHUYLFHV� DUH� RI� D
SDUWLFXODU�VWDQGDUG��TXDOLW\�RU�JUDGH��RU�WKDW�JRRGV�DUH�RI�D
SDUWLFXODU�VW\OH�RU�PRGHO��LI�WKH\�DUH�RI�DQRWKHU�

����

�[LY�� � )DLOLQJ� WR� FRPSO\� ZLWK� WKH� WHUPV� RI� DQ\� ZULWWHQ
JXDUDQWHH� RU� ZDUUDQW\� JLYHQ� WR� WKH� EX\HU� DW�� SULRU� WR� RU
DIWHU� D� FRQWUDFW� IRU� WKH� SXUFKDVH� RI� JRRGV� RU� VHUYLFHV� LV
PDGH�

�[Y�� .QRZLQJO\� PLVUHSUHVHQWLQJ� WKDW� VHUYLFHV�
UHSODFHPHQWV�RU�UHSDLUV�DUH�QHHGHG�LI�WKH\�DUH�QRW�QHHGHG�

�[YL���0DNLQJ�UHSDLUV��LPSURYHPHQWV�RU�UHSODFHPHQWV�RQ
WDQJLEOH�� UHDO� RU� SHUVRQDO� SURSHUW\�� RI� D� QDWXUH� RU� TXDOLW\
LQIHULRU� WR� RU� EHORZ� WKH� VWDQGDUG� RI� WKDW� DJUHHG� WR� LQ
ZULWLQJ�

����

�[[L���(QJDJLQJ�LQ�DQ\�IUDXGXOHQW�FRQGXFW�ZKLFK�FUHDWHV
D�OLNHOLKRRG�RI�FRQIXVLRQ�RU�RI�PLVXQGHUVWDQGLQJ�

��� 3�6�� ��� ���������YLL��� �YL[��� �[Y��� �[YL��� 	� �[[L��� � 7KH� 873&3/� GHILQHV

WUDGH� DQG� FRPPHUFH� DV� ³WKH� DGYHUWLVLQJ�� RIIHULQJ� IRU� VDOH�� VDOH� RU

GLVWULEXWLRQ� RI� DQ\� VHUYLFHV� DQG� DQ\� SURSHUW\�� WDQJLEOH� RU� LQWDQJLEOH�� UHDO�

�������������������������������������������������������������������������������������������������������������

����7KH�873&3/�VSHFLILFDOO\�VWDWHV�WKDW�³>X@QIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG
XQIDLU� RU� GHFHSWLYH� DFWV� RU� SUDFWLFHV� LQ� WKH� FRQGXFW� RI� DQ\� WUDGH� RU
FRPPHUFH�DV�GHILQHG�E\�VXEFODXVHV��L��WKURXJK��[[L��RI�FODXVH�����RI�VHFWLRQ
��RI�WKLV�DFW�������DUH�KHUHE\�GHFODUHG�XQODZIXO�´�����3�6����������
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SHUVRQDO� RU� PL[HG�� DQG� DQ\� RWKHU� DUWLFOH�� FRPPRGLW\�� RU� WKLQJ� RI� YDOXH

ZKHUHYHU�VLWXDWH��DQG�LQFOXGHV�DQ\�WUDGH�RU�FRPPHUFH�GLUHFWO\�RU�LQGLUHFWO\

DIIHFWLQJ�WKH�SHRSOH�RI�WKLV�&RPPRQZHDOWK�´�����3�6�������������

���� 8SRQ�UHYLHZLQJ�WKH�UHFRUG��ZH�ILQG�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW�LQ

UHJDUG� WR� DW� OHDVW� WZR� RI� WKH� XQIDLU� WUDGH� SUDFWLFH� PHWKRGV²VXEVHFWLRQV

���������YLL��� DQG� �[LY��� WKH� WZHQW\�ILYH� LQYRLFHV� DWWDFKHG� WR� $SSHOODQW¶V

FRPSODLQW� FOHDUO\� SUHVHQW� JHQXLQH� LVVXHV� DV� WR� ��� ZKHWKHU� $SSHOOHH

PLVUHSUHVHQWHG�WKH�TXDOLW\�RI�ERWK�WKH�YHKLFOH�DQG�WKH�VHUYLFHV�SURYLGHG�E\

$SSHOOHH�� DQG� ��� ZKHWKHU� $SSHOOHH� EUHDFKHG� WKH� QHZ� YHKLFOH� ZDUUDQW\�

$SSHOODQW¶V� UHSDLU� LQYRLFHV� LQGLFDWHG� WKDW� RQ� WKUHH� VHSDUDWH� RFFDVLRQV²

'HFHPEHU����� ������'HFHPEHU����� ������ DQG� -DQXDU\���� ����²$SSHOODQW

FRPSODLQHG�RI�KHU�YHKLFOH�VWDOOLQJ���,W�LV�UHDVRQDEOH�WR� LQIHU�WKDW�HDFK� WLPH

$SSHOODQW� EURXJKW� KHU� YHKLFOH� LQWR� $SSHOOHH¶V� PHFKDQLFV� FRPSODLQLQJ� RI

VWDOOLQJ�SUREOHPV��WKH�PHFKDQLFV�LQIRUPHG�KHU�WKDW�WKH�SUREOHP�ZDV�IL[HG�

WKH� IDFW� WKDW� $SSHOODQW� H[SHULHQFHG� WKH� VDPH� SUREOHP� WZR� GD\V� ODWHU�

KRZHYHU�� VXJJHVWV� RWKHUZLVH�� � 7KH� LQYRLFHV� IXUWKHU� LQGLFDWHG� WKDW�� RQ� DW

OHDVW� IRXU� RFFDVLRQV�� $SSHOODQW� FRPSODLQHG� RI� SUREOHPV� UHODWLQJ� WR� KHU� DLU

FRQGLWLRQLQJ� V\VWHP�� 7KHVH� IDFWV� DORQH� SUHVHQW� JHQXLQH� LVVXHV� RI�PDWHULDO

IDFW�DV�WR�ZKHWKHU�$SSHOOHH�PLVUHSUHVHQWHG�WKH�TXDOLW\� RI� ERWK� WKH� YHKLFOH

DQG�WKH�VHUYLFHV�SURYLGHG�E\�$SSHOOHH�

�������������������������������������������������������������������������������������������������������������
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���� 0RUHRYHU�� $SSHOODQW� DFTXLUHG� D� WZR�\HDU�������� PLOH� QHZ� YHKLFOH

ZDUUDQW\�ZKLFK�VWDWHG�WKDW�LW�FRYHUHG�WKH�IROORZLQJ�

>$@Q\� UHSDLU� WR� FRUUHFW� D� GHIHFW� LQ� PDWHULDO� RU
ZRUNPDQVKLS� H[FHSW� ZKHHO� DOLJQPHQW�� WLUH� EDODQFH� DQG
UHSDLU�RU�UHSODFHPHQW�RI�WLUHV���7KH�UHSDLU�RU�UHSODFHPHQW�RI
ZHDU� DQG� WHDU� LWHPV� VXFK� DV� EUDNH� DQG� FOXWFK� IULFWLRQ
PDWHULDOV�� ZLSHU� EODGHV�� OLJKW� EXOEV� DQG� PHFKDQLFDO� DQG
ERG\� DGMXVWPHQWV� DUH� FRYHUHG� IRU� WKH� ILUVW� ������PLOHV� RI
YHKLFOH�XVH�

$SSHOODQW�VXEPLWWHG�ILYH�UHSDLU�LQYRLFHV�GXULQJ�WKH�WZR�\HDU�ZDUUDQW\�SHULRG�

WZR� RI�ZKLFK� LQYROYHG� WKH� VDPH� SUREOHP²D� GHIHFWLYH� WHPSHUDWXUH� JDXJH�

$SSHOOHH�DUJXHV�WKDW�³WKH�IDFW�WKDW�D�V\VWHP�LQ�D�YHKLFOH�KDV�WR�EH�ZRUNHG�RQ

PRUH�WKDQ�RQFH�GRHV�QRW�PHDQ�WKDW�WKH�ILUVW�UHSDLU�DWWHPSW�ZDV�RI�LQIHULRU

TXDOLW\�´� � $SSHOOHH¶V� %ULHI�� DW� ���� � $OWKRXJK� ZH� ILQG� $SSHOOHH¶V� DUJXPHQW

SODXVLEOH��DW�WKLV�VWDJH�RI�WKH�SURFHHGLQJV�ZH�FRQFOXGH�WKDW�D�JHQXLQH�LVVXH

RI�PDWHULDO�IDFW�H[LVWV�DV�WR�ZKHWKHU�$SSHOOHH�IDLOHG�WR�IL[�WKH�SUREOHP�LQ�WKH

ILUVW� LQVWDQFH�� WKHUHE\�EUHDFKLQJ� WKH�ZDUUDQW\�� �0RUHRYHU��ZKHWKHU� VXFK� D

UHFXUULQJ� SUREOHP� FRQVWLWXWHV� D� EUHDFK� RI� WKH� QHZ� YHKLFOH� ZDUUDQW\� LV� DQ

LVVXH� WR� EH� UHVROYHG� E\� WKH� IDFWILQGHU�� QRW� RQ� DSSHOODWH� UHYLHZ�� � ,Q� VXP�

JLYHQ� RXU� VWDQGDUG� RI� UHYLHZ� LQ� VXPPDU\� MXGJPHQW� SURFHHGLQJV²WKH� IDFW

WKDW�ZH�PXVW�YLHZ�DOO�WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�$SSHOODQW�

ZLWK� DOO� GRXEWV� DV� WR� WKH� H[LVWHQFH� RI� D� JHQXLQH� LVVXH� RI� PDWHULDO� IDFW

UHVROYHG�DJDLQVW�$SSHOOHH²ZH�ILQG�WKDW�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ

LQ� JUDQWLQJ� $SSHOOHH¶V� VXPPDU\� MXGJPHQW� PRWLRQ� LQ� UHJDUG� WR� $SSHOODQW¶V

873&3/�FODLP�
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&21&/86,21�

���� $FFRUGLQJO\�� ZH� UHYHUVH� WKH� RUGHU� HQWHUHG� $XJXVW� ��� ������ LQ� WKH

&RXUW� RI� &RPPRQ� 3OHDV� RI� 0RQWJRPHU\� &RXQW\�� GLVPLVVLQJ� $SSHOODQW¶V

00:$�DQG�873&3/� FODLPV�� DQG� UHPDQG� IRU� IXUWKHU� SURFHHGLQJV� FRQVLVWHQW

ZLWK�WKLV�2SLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


