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,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\

&ULPLQDO�'LYLVLRQ��1R�����������

%HIRUH���-2+1621��-���&(5&21(��3�-�(���DQG�2/6=(:6.,��-�

23,1,21�%<�&(5&21(��3�-�(�� )LOHG���$XJXVW��������

��� 7KLV�LV�DQ�DSSHDO�SUR�VH�IURP�DQ�RUGHU�GHQ\LQJ�D�UHTXHVW�IRU�FROODWHUDO

UHOLHI� XQGHU� WKH� 3RVW� &RQYLFWLRQ� 5HOLHI� $FW� �3&5$��� ��� 3D�&�6�$�� ��� �����

������ � :H� YDFDWH� WKH� RUGHU� RI� WKH� 3&5$� &RXUW� DQG� UHPDQG� IRU� IXUWKHU

SURFHHGLQJV�

��� $� MXU\� FRQYLFWHG�$SSHOODQW��:LOOLDP�*ORYHU�� RI� ILUVW� GHJUHH�PXUGHU� LQ

�������7KH�7ULDO�&RXUW�VHQWHQFHG�$SSHOODQW�WR�OLIH�LPSULVRQPHQW���7KLV�&RXUW

DIILUPHG� RQ� GLUHFW� DSSHDO�� � &RPPRQZHDOWK� Y�� *ORYHU�� ���� $��G� ��

�3D�6XSHU�� ������� � $SSHOODQW� VXEVHTXHQWO\� ODXQFKHG� D� FROODWHUDO� DWWDFN

SXUVXDQW�WR�WKH�IRUPHU�3RVW�&RQYLFWLRQ�+HDULQJ�$FW��3&+$������3D�&�6�$����

�����������3XUGRQ��������UHSHDOHG�DQG�VXEVWDQWLDOO\�PRGLILHG�E\�WKH�3&5$�

VXSUD�� �7KLV�&RXUW�IRXQG�WKDW�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH�IRU� IDLOLQJ� WR�FDOO

FKDUDFWHU� ZLWQHVVHV� DQG� UHPDQGHG� IRU� D� QHZ� WULDO�� � &RPPRQZHDOWK� Y�

*ORYHU�� ���� $��G� ����� �3D�6XSHU�� ������� � 7KH� 6XSUHPH� &RXUW� GHQLHG
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DOORZDQFH�RI�DSSHDO�RQ�-XO\������������6HH�2UGHU�ILOHG���������DW�1R�����

(�'��$OORFDWXU�'RFNHW������

��� $SSHOODQW�ZDV�UHWULHG�LQ������EHIRUH�WKH�+RQRUDEOH�3DXO�5LEQHU��VLWWLQJ

ZLWK� D� MXU\�� � 7KH� MXU\� FRQYLFWHG� $SSHOODQW� RI� ILUVW� GHJUHH�PXUGHU� DQG� WKH

7ULDO�-XGJH�VHQWHQFHG�$SSHOODQW�WR�OLIH�LPSULVRQPHQW�� �5HSUHVHQWHG�E\� WULDO

FRXQVHO��$SSHOODQW�SXUVXHG�D�WLPHO\�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�

7KLV� &RXUW� DIILUPHG� RQ� GLUHFW� DSSHDO� DQG� RQ� 6HSWHPEHU� ��� ������ WKH

3HQQV\OYDQLD� 6XSUHPH� &RXUW� GHQLHG� $SSHOODQW¶V� SHWLWLRQ� IRU� DOORZDQFH� RI

DSSHDO�� � &RPPRQZHDOWK� Y�� *ORYHU�� ���� $��G� ����� �3D�6XSHU�� ������

DSSHDO�GHQLHG������3D�����������$��G������������

��� $SSHOODQW�ILOHG�D�WLPHO\�SUR�VH�SHWLWLRQ�RQ�)HEUXDU\����������VHHNLQJ

FROODWHUDO� UHOLHI�� � 7KH� 3&5$� &RXUW� DSSRLQWHG� QHZ� FRXQVHO� WR� UHSUHVHQW

$SSHOODQW���2Q�)HEUXDU\����������3&5$�FRXQVHO�VXEPLWWHG�D�³QR�PHULW´�OHWWHU

DQG�D�UHTXHVW�WR�ZLWKGUDZ�SXUVXDQW�WR�WKH�PDQGDWH�RI�&RPPRQZHDOWK�Y�

7XUQHU������3D�����������$��G�������������DQG�&RPPRQZHDOWK�Y��)LQOH\�

����$��G������3D�6XSHU�����������$SSHOODQW�ILOHG�WZR�VHSDUDWH�UHVSRQVHV�WR

WKH� ³QR�PHULW´� OHWWHU�� � +RZHYHU�� WKH� 3&5$� &RXUW� DJUHHG� ZLWK� WKH� SRVLWLRQ

WDNHQ�E\� FRXQVHO�� DQG�GLVPLVVHG�$SSHOODQW¶V� SHWLWLRQ�ZLWKRXW� D�KHDULQJ� YLD

����������������������������������
��$OWKRXJK�7XUQHU�DQG�)LQOH\�ZHUH�GHFLGHG�XQGHU�WKH�3&+$��WKH�SURFHGXUHV
HVWDEOLVKHG�WKHUHLQ�ZKLFK�JRYHUQ�ZLWKGUDZDO�RI�FRXQVHO�RQ�FROODWHUDO�DWWDFN
DOVR� DSSO\� WR� WKH� 3&5$�� �6HH� &RPPRQZHDOWK� Y�� %RQG�� ���� $��G� �����
����� Q��� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����
�������
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RUGHU�ILOHG�0DUFK������������7KUHH�GD\V�ODWHU��RQ�0DUFK���WK��WKH�3&5$�FRXUW

SHUPLWWHG�DSSRLQWHG�FRXQVHO�WR�ZLWKGUDZ���$SSHOODQW�ILOHG�D�WLPHO\�QRWLFH�RI

DSSHDO�RQ�0DUFK���������

��� 7KLV� WLPHO\� SUR� VH� DSSHDO� LGHQWLILHV� IRU� RXU� FRQVLGHUDWLRQ� WKUHH

VHSDUDWH�LVVXHV��WZR�RI�ZKLFK�FRPSULVH�VL[WHHQ�VXE�SDUWV�

,� :KHWKHU� WULDO�DQG�DSSHOODWH� FRXQVHO� IDLOHG� WR� UHQGHU
FRQVWLWXWLRQDOO\� HIIHFWLYH� DVVLVWDQFH�� LQIHFWLQJ� WKH
HQWLUH�WULDO�VR�WKDW�WKH�UHVXOWLQJ�FRQYLFWLRQ�DQG�GLUHFW
DSSHDO�ZDV�YLRODWLYH�RI�SHWLWLRQHU¶V�ULJKW�WR�HIIHFWLYH
DVVLVWDQFH�RI� FRXQVHO�DQG�GXH�SURFHVV�RI� ODZ�XQGHU
WKH� IHGHUDO� DQG� VWDWH� FRQVWLWXWLRQV�� GHQ\LQJ
SHWLWLRQHU�D�IDLU�WULDO�DQG�PHDQLQJIXO�DSSHOODWH�UHYLHZ
IRU�WKH�IROORZLQJ�UHDVRQV�

D�� WULDO� FRXQVHO� IDLOHG� WR� UHQGHU� HIIHFWLYH� DVVLVWDQFH
RI�FRXQVHO��LQ�WKDW�WULDO�FRXQVHO� IDLOHG� WR�FRQGXFW�DQ
DGHTXDWH� IDFWXDO� DQG� OHJDO� SUH�WULDO� LQYHVWLJDWLRQ� RI
GHIHQGDQW¶V� PHQWDO� GLVRUGHU� GRFXPHQWHG� LQ
SV\FKLDWULF�DQG�PHGLFDO� UHSRUWV� LQ�GHIHQVH�FRXQVHO¶V
SRVVHVVLRQ�EHIRUH�WULDO�

E�� WULDO� FRXQVHO� IDLOHG� WR� LQWHUYLHZ� $UP\� DQG� 9$
GRFWRUV� ZKR� SUHSDUHG� WKH� SV\FKLDWULF� DQG� PHGLFDO
UHSRUWV�RI�GHIHQGDQW�

F�� WULDO� FRXQVHO� IDLOHG� WR� FRQIHU� ZLWK� GHIHQGDQW� DQG
HOLFLW� IDFWV� UHOHYDQW� WR� D� GHIHQVH� RI� GLPLQLVKHG
FDSDFLW\� RU� WR� DVFHUWDLQ� WKDW� FHUWDLQ� GHIHQVHV� ZHUH
XQDYDLODEOH�LQ�SUHSDULQJ�GHIHQGDQW¶V�FDVH�

G�� WULDO� FRXQVHO� IDLOHG� WR� QRWLI\� WKH� WULDO� FRXUW� RI
GHIHQGDQW¶V� PHQWDO� GLVRUGHUV� DW� WKH� WLPH� RI
GHIHQGDQW¶V�ILUVW�DQG�VHFRQG�WULDOV�

H�� WULDO� FRXQVHO� IDLOHG� WR� REMHFW� WR� DQG� SUHVHUYH� IRU
DSSHOODWH� UHYLHZ�� WKH� SURVHFXWRU¶V� NQRZLQJ� XVH� RI
SHUMXUHG�WHVWLPRQ\�WR�REWDLQ�FRQYLFWLRQ�

I�� WULDO� FRXQVHO� IDLOHG� WR� VXESRHQD� 'HW�� 0LQJHV� DQG
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3�2� /HDK\� WR� GLVFUHGLW� WKH� >&@RPPRQZHDOWK¶V
HYLGHQFH�WKDW�>D@�ZLWQHVV�KHDUG�GHFHGHQW�VD\�³>5@LIOH
GLG�LW�´

J��WULDO�FRXQVHO�IDLOHG�WR�DUJXH�DQ�DEXVH�RI�GLVFUHWLRQ
DQG�REMHFW�RU�UHTXHVW�D�PLVWULDO�ZKHQ�WKH�WULDO�FRXUW
GHQLHG� GHIHQVH� FRXQVHO� IURP� UHDGLQJ� IURP� WKH
WUDQVFULSWV� RI� GHIHQGDQW¶V� ILUVW� >WULDO@� EXW� SHUPLWWHG
WKH� SURVHFXWRU� WR� UHDG� IURP� WKH� WUDQVFULSWV� RI
GHIHQGDQW¶V�ILUVW�WULDO�

,,� :KHWKHU�WKH�3&5$�FRXUW�HUUHG�LQ�GHQ\LQJ�GHIHQGDQW
SRVW�FRQYLFWLRQ� UHOLHI�ZLWKRXW�KROGLQJ�DQ�HYLGHQWLDU\
>KHDULQJ@� RQ� GHIHQGDQW¶V� SRVW� FRQYLFWLRQ� FODLPV� RI
WULDO� FRXQVHO¶V� LQHIIHFWLYHQHVV�ZKHUH� WKH� 3&5$� FRXUW
KDG�LQ�LWV�SRVVHVVLRQ�EHIRUH�GHQ\LQJ�SRVW�FRQYLFWLRQ
UHOLHI�QXPHURXV�SV\FKLDWULF�DQG�PHGLFDO�UHSRUWV�IURP
$UP\� DQG� 9$� GRFWRUV� GRFXPHQWLQJ� GHIHQGDQW¶V
PHQWDO� GLVRUGHUV� DQG� >QDPHV@� DQG� DGGUHVVHV� RI
ZLWQHVVHV� ZKR� DUH� ZLOOLQJ� WR� WHVWLI\� WR� GHIHQGDQW¶V
PHQWDO�VWDWH�SULRU�WR�KLV�LQGXFWLRQ�LQWR�WKH�9LHW�1DP
:DU�DQG�DIWHU�KLV�PHGLFDO�GLVFKDUJH�IURP�WKH�$UPHG
6HUYLFHV� GXH� WR� KLV� DEQRUPDO� GHUDQJHG� PHQWDO
FRQGLWLRQ�� DQG� ZKHUH� GHIHQGDQW� UDLVHG� FODLPV� RI
LQHIIHFWLYH� DVVLVWDQFH� RI� DOO� SULRU� FRXQVHO� LQFOXGLQJ
DSSRLQWHG�SRVW�FRQYLFWLRQ�FRXQVHO�

,,,� :KHWKHU� SRVW� FRQYLFWLRQ� FRXQVHO¶V� SUHWH[WHG� >VLF@
WHQGHUHG� GHIHQVH� DQG� SHUIXQFWRU\� SHUIRUPDQFH
VXPPDUL]HG�LQ�WKH�IROORZLQJ�GHUHOLFWLRQV�RI�GXW\�DQG
EUHDFK� RI� SURIHVVLRQDO� UHVSRQVLELOLW\� WR� WKH
>ODZ\HU@�FOLHQW� UHODWLRQ�� UHQGHUHG� KLV� UHSUHVHQWDWLRQ
EHORZ�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO��IRUIHLWLQJ�DQG
GHSULYLQJ� GHIHQGDQW� RI� KLV� ULJKW� WR� D� FRQVWLWXWLRQDO
>DQG@� PHDQLQJIXO� UHYLHZ� XQGHU� WKH� SRVW� FRQYLFWLRQ
UHOLHI�DFW�

D��SRVW�FRQYLFWLRQ�FRXQVHO�IDLOHG�WR�PDNH�DQ\�NLQG�RI
DUUDQJHPHQWV�RU�DWWHPSW�WR�LQWHUYLHZ�WKH�GHIHQGDQW
DQG�GLVFXVV� WKH� FDVH�ZLWK� KLP� UHODWLQJ� WR� FODLPV� RI
WULDO�DQG�DSSHOODWH�FRXQVHO¶V�LQHIIHFWLYHQHVV�

E�� SRVW� FRQYLFWLRQ� FRXQVHO� IDLOHG� WR� LQYHVWLJDWH
GHIHQGDQW¶V� SV\FKLDWULF� DQG� PHGLFDO� UHSRUWV� LQ� SRVW
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FRQYLFWLRQ� FRXQVHO¶V� SRVVHVVLRQ� RU� FRQGXFW� DQ
LQWHUYLHZ� ZLWK� $UP\� DQG� 9$� KRVSLWDO� GRFWRUV� ZKR
SUHSDUHG� VDLG� SV\FKLDWULF� DQG� PHGLFDO� UHSRUWV�
>EHIRUH@�LPSURYLGHQWO\�ILOLQJ�³)LQOH\´�OHWWHU�

F�� SRVW� FRQYLFWLRQ� FRXQVHO� IDLOHG� WR� DPHQG� RU
VXSSOHPHQW� GHIHQGDQW¶V� SUR� VH� SHWLWLRQ�� WR� UDLVH
FODLPV�RI�DOO�SULRU�FRXQVHO¶V�LQHIIHFWLYHQHVV�IRU�IDLOLQJ
WR� H[SORUH� ZLWK� GHIHQGDQW� DOO� SRVVLEOH� IDFWXDO� DQG
OHJDO� GHIHQVHV� DYDLODEOH� WR� GHIHQGDQW� EHIRUH
SUHSDULQJ�GHIHQVH�DQG�WULDO�>VWUDWHJ\@��DQG�IDLOLQJ�WR
SUHVHQW�D�GHIHQVH�RI�GLPLQLVKHG�FDSDFLW\�RU�LQVDQLW\�

G�� SRVW� FRQYLFWLRQ� FRXQVHO� IDLOHG� WR� DPHQG� RU
VXSSOHPHQW� GHIHQGDQW¶V� SUR� VH� SHWLWLRQ� IRU� SRVW
FRQYLFWLRQ� UHOLHI�� DQG� UDLVH� FODLPV� RI� LQHIIHFWLYHQHVV
DJDLQVW� DOO� SULRU� FRXQVHO� IRU� ZDLYLQJ� DOO� RI� WKH
IRUHJRLQJ� FODLPV� RI� WULDO� DQG� DSSHOODWH� FRXQVHO
V
LQHIIHFWLYHQHVV�� >WKHUHE\@� GHSULYLQJ� GHIHQGDQW� RI
PHDQLQJIXO�DSSHOODWH�UHYLHZ�RQ�GLUHFW�DSSHDO�

H�� SRVW� FRQYLFWLRQ� FRXQVHO� IDLOHG� WR� DPHQG� RU
VXSSOHPHQW� GHIHQGDQW¶V� SUR� VH� SHWLWLRQ� IRU� SRVW
FRQYLFWLRQ� UHOLHI� DQG� UDLVH� FODLPV� RI� LQHIIHFWLYHQHVV
DJDLQVW�WULDO�DQG�DSSHOODWH�FRXQVHO�IRU�IDLOLQJ�WR�UDLVH
D� FODLP� RI� SURVHFXWRULDO� PLVFRQGXFW� ZKHQ� WKH
SURVHFXWRU� LQWHQWLRQDOO\�PLVVWDWHG� WKH� HYLGHQFH� DQG
HOLFLWHG�SHUMXUHG� WHVWLPRQ\� IURP� >D�&RPPRQZHDOWK@
ZLWQHVV�� ZDLYLQJ� WKH� LVVXH� DQG� GHSULYLQJ� GHIHQGDQW
>RI@�PHDQLQJIXO�DSSHOODWH�UHYLHZ�RQ�GLUHFW�DSSHDO�

I�� SRVW� FRQYLFWLRQ� FRXQVHO� IDLOHG� WR� DPHQG� RU
VXSSOHPHQW� GHIHQGDQW¶V� SUR� VH� SHWLWLRQ� IRU� SRVW
FRQYLFWLRQ� UHOLHI� DQG� UDLVH� FODLPV� RI� LQHIIHFWLYHQHVV
DJDLQVW� WULDO� DQG� DSSHOODWH� FRXQVHO� IRU� IDLOLQJ� WR
VXESRHQD� 'HW�� 0LQJHV� DQG� 3�2� /HDK\�� ZKRVH
WHVWLPRQ\� ZRXOG� KDYH� GLVFUHGLWHG� WKH� >&RPPRQ�
ZHDOWK¶V@� HYLGHQFH� WKDW� >D@� ZLWQHVV� KHDUG� WKH
GHFHGHQW� VD\� ³5LIOH� GLG� LW�´� ZDLYLQJ� WKH� LVVXH� DQG
GHSULYLQJ�GHIHQGDQW�>RI@�PHDQLQJIXO�DSSHOODWH�UHYLHZ
RQ�GLUHFW�DSSHDO�

J�� SRVW� FRQYLFWLRQ� FRXQVHO� IDLOHG� WR� DPHQG� RU
VXSSOHPHQW� GHIHQGDQW¶V� SUR� VH� SHWLWLRQ� IRU� SRVW
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FRQYLFWLRQ� UHOLHI�� DQG� UDLVH� DQ� LQHIIHFWLYH� DVVLVWDQFH
RI�WULDO�FRXQVHO�>FODLP@�IRU�IDLOLQJ�WR�ILOH�SRVW�VHQWHQFH
PRWLRQV�� DQG� DJDLQVW� DSSHOODWH� FRXQVHO� IRU� ZDLYLQJ
WKH� LVVXH�� >GHSULYLQJ@� GHIHQGDQW� >RI@� PHDQLQJIXO
DSSHOODWH�UHYLHZ�RQ�GLUHFW�DSSHDO�

K��SRVW�FRQYLFWLRQ�FRXQVHO�IDLOHG�WR�JLYH�GHIHQGDQW¶V
FDVH� WKH� NLQG� RI� DWWHQWLRQ� WKDW� D� PXUGHU� WULDO
ZDUUDQWHG�DQG�ZKHUH�KLV�ORZ�OHYHO�RI�UHSUHVHQWDWLRQ
LQ�ILOLQJ�D�³)LQOH\´�OHWWHU�ZDV�D�IDUFH�DQG�D�PRFNHU\
GHPRQVWUDWLQJ� D� ODFN� RI� DGHTXDWH� UHSUHVHQWDWLRQ�
ZKHQ�DW�OHDVW�VRPH�RI�GHIHQGDQW¶V�LVVXHV��LI�QRW�DOO�RI
WKHP� UHODWLQJ� WR� WULDO� FRXQVHO¶V� LQHIIHFWLYHQHVV� KDG
DUJXDEOH�PHULW�ZDUUDQWLQJ�DQ�HYLGHQWLDU\�KHDULQJ� WR
GHWHUPLQH�LI�WULDO�FRXQVHO�KDG�VRPH�UHDVRQDEOH�EDVLV
IRU� KLV� RPLVVLRQV� DQG� LQDFWLRQ� WKDW� VR� XQGHUPLQHG
WKH� WUXWK� GHWHUPLQLQJ� SURFHVV� WKDW� QR� UHOLDEOH
DGMXGLFDWLRQ� RI� JXLOW� RU� LQQRFHQFH� FRXOG� KDYH� WDNHQ
SODFH�

L�� SRVW� FRQYLFWLRQ� FRXQVHO� IDLOHG� WR� UHQGHU� DGHTXDWH
UHSUHVHQWDWLRQ� ZKHQ� KH� LPSURSHUO\� DQG� XQIDLUO\
VWDWHG�WKDW�GHIHQGDQW¶V�SUR�VH�SRVW�FRQYLFWLRQ�FODLPV
ZHUH�ZDLYHG�RU�SUHYLRXVO\�OLWLJDWHG��DQG�E\�IDLOLQJ�WR
DGHTXDWHO\� RU� WUXWKIXOO\� H[SODLQ� ZK\� GHIHQGDQW¶V
FODLP� RI� WULDO� FRXQVHO¶V� LQHIIHFWLYHQHVV� IRU� IDLOLQJ� WR
SUHVHQW�D� GLPLQLVKHG� FDSDFLW\� GHIHQVH�GLG�QRW� KDYH
DUJXDEOH� PHULW�� ZLWKRXW� FLWLQJ� DQ\� DXWKRULW\� WR
VXSSRUW�KLV�YLHZ�

$SSHOODQW¶V�%ULHI�DW�L�LY���%HFDXVH�ZH�ILQG�WKDW�3&5$�FRXQVHO�GLG�QRW�FRPSO\

ZLWK� WKH� SURFHGXUDO� UHTXLUHPHQWV� RI� WKH� 7XUQHU�)LQOH\� PDQGDWH�� ZH

GHFOLQH� WR� DGGUHVV� VSHFLILFDOO\� HDFK� RI� $SSHOODQW¶V� FRQWHQWLRQV�� � 8SRQ

UHPDQG��QHZ�3&5$�FRXQVHO�PD\�GHWHUPLQH�WKDW�LW�LV�PRUH�DSSURSULDWH�WR�ILOH

DQ� DPHQGHG� SHWLWLRQ� DQG� DQ� DGYRFDWH¶V� EULHI� ZLWK� WKH� 3&5$� &RXUW�� � 7KLV

ZRXOG�UHQGHU�PRRW�DQ\�FRQVLGHUDWLRQ�ZH�PLJKW�JLYH�WR�WKH�LVVXHV�$SSHOODQW

KDV�UDLVHG�SXUVXDQW�WR�FRXQVHO¶V�RULJLQDO�³QR�PHULW´�OHWWHU�
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��� :KHQ�H[DPLQLQJ�D�SRVW�FRQYLFWLRQ�FRXUW¶V�JUDQW�RU�GHQLDO�RI�UHOLHI��ZH

DUH�OLPLWHG�WR�GHWHUPLQLQJ�ZKHWKHU�WKDW�FRXUW¶V� ILQGLQJV�ZHUH�VXSSRUWHG�E\

WKH� UHFRUG� DQG� ZKHWKHU� WKH� FRXUW¶V� RUGHU� LV� RWKHUZLVH� IUHH� RI� OHJDO� HUURU�

&RPPRQZHDOWK�Y��6WDUN������$��G�����������3D�6XSHU����������:H�DFFRUG

JUHDW� GHIHUHQFH� WR� WKH� SRVW�FRQYLFWLRQ� FRXUW¶V� IDFWXDO� ILQGLQJV� XQOHVV� WKH\

KDYH� QR� VXSSRUW� LQ� WKH� FHUWLILHG� UHFRUG�� �&RPPRQZHDOWK� Y�� *UDQEHUU\�

����$��G�����������3D�6XSHU����������:H�QRWH�WKDW�FRXQVHO�PD\�ZLWKGUDZ

DW� DQ\� VWDJH� RI� FROODWHUDO� SURFHHGLQJV� LI�� LQ� WKH� H[HUFLVH� RI� KLV� RU� KHU

SURIHVVLRQDO� MXGJPHQW�� FRXQVHO� GHWHUPLQHV� WKDW� WKH� LVVXHV� UDLVHG� LQ� WKRVH

SURFHHGLQJV� DUH� PHULWOHVV� DQG� LI� WKH� SRVW�FRQYLFWLRQ� FRXUW� FRQFXUV� ZLWK

FRXQVHO¶V� DVVHVVPHQW�� � &RPPRQZHDOWK� Y�� %LVKRS�� ���� $��G� ����� ���

�3D�6XSHU����������7KH�SRVW�FRQYLFWLRQ�SHWLWLRQHU�WKHQ�PD\�SURFHHG�SUR�VH�

E\�SULYDWHO\�UHWDLQHG�FRXQVHO��RU�QRW�DW�DOO���,G�

��� ,Q�7XUQHU��RXU�6XSUHPH�&RXUW�HQGRUVHG�DQ�LQGHSHQGHQW�UHYLHZ�E\�WKH

3&5$�&RXUW�DV�DQ�DSSURSULDWH�IROORZ�XS�WR�FRXQVHO¶V�³QR�PHULW´�OHWWHU�ILOHG�DW

WKDW� OHYHO�� �&RPPRQZHDOWK� Y��0RVWHOOHU�� ���� $��G� ����� ���� �3D�6XSHU�

������

7KH�LQGHSHQGHQW�UHYLHZ�QHFHVVDU\�WR�VHFXUH�D�ZLWKGUDZDO
UHTXHVW�E\�FRXQVHO�UHTXLUHV�SURRI�WKDW�

�� 3&5$� FRXQVHO�� LQ� D� ³QR�PHULW´� OHWWHU�� KDV� GHWDLOHG� WKH
QDWXUH�DQG�WKH�H[WHQW�RI�KLV�UHYLHZ�

�� 3&5$�FRXQVHO�� LQ� WKH� ³QR�PHULW´� OHWWHU�� OLVWV�HDFK� LVVXH
WKH�SHWLWLRQHU�ZLVKHV�WR�KDYH�UHYLHZHG�
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�� 3&5$� FRXQVHO� PXVW� H[SODLQ�� LQ� WKH� ³QR�PHULW´� OHWWHU�
ZK\�SHWLWLRQHU¶V�LVVXHV�DUH�PHULWOHVV�

�� 7KH� 3&5$� FRXUW� PXVW� FRQGXFW� LWV� RZQ� LQGHSHQGHQW
UHYLHZ�RI�WKH�UHFRUG��DQG

�� 7KH� 3&5$� FRXUW� PXVW� DJUHH� ZLWK� FRXQVHO� WKDW� WKH
SHWLWLRQ�LV�PHULWOHVV�

,G�� DW� ����� � $FFRUG� %LVKRS�� ���� $��G� DW� ������� �EHIRUH� D� UHTXHVW� WR

ZLWKGUDZ� PD\� EH� JUDQWHG�� FRXQVHO� PXVW� ILOH� D� ³QR�PHULW´� OHWWHU� GHWDLOLQJ

QDWXUH� DQG� H[WHQW� RI� KLV� UHYLHZ�� OLVWLQJ� HDFK� LVVXH� ZKLFK� WKH� SHWLWLRQHU

ZLVKHG�WR�UDLVH��DQG�LQFOXGLQJ�H[SODQDWLRQ�DV�WR�ZK\�WKRVH�LVVXHV�ODFN�PHULW�

3&5$� &RXUW� WKHQ� FRQGXFWV� DQ� LQGHSHQGHQW� MXGLFLDO� GHWHUPLQDWLRQ� WKDW� WKH

YDULRXV�LVVXHV�VXSSRUW�QR�JUDQW�RI�UHOLHI����7KH�3&5$�&RXUW¶V�GHFLVLRQ�LV�WKHQ

VXEMHFW� WR� DSSHOODWH� VFUXWLQ\� WR� DVVXUH� WKDW� WKHVH� FRQVWUDLQWV� KDYH� EHHQ

IROORZHG���0RVWHOOHU������$��G�DW�����

��� $SSHOODQW�FRQWHQGV��LQWHU�DOLD��WKDW�WKH�3&5$�&RXUW�HUUHG�LQ�DFFHSWLQJ

3&5$�FRXQVHO¶V�³QR�PHULW´�OHWWHU���$SSHOODQW�SUHGLFDWHV�WKLV�DUJXPHQW�RQ�WKH

JURXQGV�WKDW�3&5$�FRXQVHO�IDLOHG�WR�LQYHVWLJDWH��UDLVH��DQG�DGGUHVV�DOO�RI�WKH

LVVXHV�SUHVHQWHG�LQ�WKH�SUR�VH�3&5$�SHWLWLRQ���2XU�LQGHSHQGHQW�UHYLHZ�RI�WKH

FHUWLILHG� UHFRUG� KDV� FRQYLQFHG� XV� WKDW� WKLV� LV� DQ� DFFXUDWH� DVVHVVPHQW� RI

3&5$�FRXQVHO¶V�SHUIRUPDQFH��DQG�DQ�DSW�FRPSODLQW�DJDLQVW�WKH�3&5$�&RXUW¶V

KDQGOLQJ�RI�WKH�PDWWHU�� �:H�DUH� WKHUHIRUH� FRQVWUDLQHG� WR�YDFDWH� WKH� 3&5$

&RXUW¶V�RUGHU�DQG�UHPDQG�VR�WKDW�WKH�3&5$�&RXUW�PD\�DSSRLQW�QHZ�FRXQVHO�

��� 7KH�SXUSRUWHG�³QR�PHULW´�OHWWHU�ILOHG�LQ�WKLV�FDVH�GRHV�VDWLVI\�WKH�ILUVW

SURQJ�RI�WKH�7XUQHU�VWDQGDUG���&RXQVHO�KDV�H[SODLQHG�WKH�QDWXUH�DQG�H[WHQW
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RI�WKH�UHYLHZ�FRQGXFWHG�LQ�WKH�FDVH���6HH�³1R�0HULW´�/HWWHU�)LOHG����������DW

��� � +RZHYHU�� 7XUQHU� DOVR� UHTXLUHV� FRXQVHO� WR� OLVW� HDFK� LVVXH� ZKLFK

$SSHOODQW�ZDQWHG�WKH�3&5$�&RXUW� WR� UHYLHZ�� �0RVWHOOHU������$��G�DW�����

)XUWKHUPRUH��FRXQVHO�ZDV�UHTXLUHG�WR�H[SODLQ�ZK\�HDFK�LVVXH�LGHQWLILHG�E\

$SSHOODQW�PXVW�EH�GHHPHG�PHULWOHVV�� �&RXQVHO� KDV�QRW� VDWLVILHG� WKHVH� WZR

UHTXLUHPHQWV�XQGHU�7XUQHU�

���� $SSHOODQW¶V�SUR� VH� 3&5$� SHWLWLRQ� FRQWDLQV� D� OLVW� RI� FODLPV� FRPSULVLQJ

VOLJKWO\� RYHU� WZHOYH� GRXEOH�VSDFHG� SDJHV�� � &RXQVHO¶V� SXUSRUWHG� ³QR�PHULW´

OHWWHU� GRHV�QRW� VHSDUDWHO\� OLVW� HDFK� FODLP��QRU� GRHV� LW� H[SODLQ�ZK\� FRXQVHO

FRQVLGHUV� HDFK� LVVXH� WR� EH� ³IULYRORXV´� ZLWKLQ� WKH� PHDQLQJ� RI� 7XUQHU� DQG

)LQOH\�� � ,QVWHDG�� FRXQVHO� SURYLGHG� VHYHQ� VHQWHQFHV� DGGUHVVLQJ�� LQ� DQ

H[WUHPHO\�FXUVRU\�PDQQHU��D�IHZ�RI�WKH�LVVXHV�LGHQWLILHG�E\�$SSHOODQW¶V�SUR

VH� SHWLWLRQ�� � 6HH� ³1R� 0HULW´� /HWWHU� )LOHG�� �������� DW� ����� � 7KLV� LV� DQ

LQVXIILFLHQW�HIIRUW�WKDW�GRHV�QRW�FRPSO\�ZLWK�HLWKHU�WKH�OHWWHU�RU�WKH�VSLULW�RI

RXU� 6XSUHPH� &RXUW¶V� GHFLVLRQ� LQ� 7XUQHU�� � $V� 0RVWHOOHU�� VXSUD� FOHDUO\

H[SODLQV��LW�LV�XS�WR�3&5$�FRXQVHO�WR�LGHQWLI\�HDFK�LVVXH�$SSHOODQW�ZLVKHV�WR

UDLVH�� DQG� WR� H[SODLQ� ZKHWKHU� WKDW� VSHFLILF� FODLP� KDV� EHHQ� SUHYLRXVO\

OLWLJDWHG��� ZKHWKHU� LW� LV� ZDLYHG� IRU� IDLOXUH� WR� UDLVH� LW� RQ� GLUHFW� DSSHDO�� RU

ZKHWKHU�LW�LV�IULYRORXV�IRU�VRPH�RWKHU�UHDVRQ���0RVWHOOHU������$��G�DW�����

����������������������������������
�� 2Q� WKH� RFFDVLRQ� RI� $SSHOODQW¶V� GLUHFW� DSSHDO�� WKLV� &RXUW� FRQVLGHUHG� WZR
FODLPV�������ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ�D�PLVWULDO�RQ�WKH�EDVLV�RI
WKH� &RPPRQZHDOWK¶V� IDLOXUH� WR� SUHVHQW� HYLGHQFH� FRQFHUQLQJ� D� G\LQJ
GHFODUDWLRQ� PHQWLRQHG� LQ� WKH� SURVHFXWRU¶V� RSHQLQJ� VWDWHPHQW�� DQG� ���
�)RRWQRWH�FRQWLQXHG�RQ�QH[W�SDJH��
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���� 7KH�3&5$�SHWLWLRQ�XQGHUO\LQJ�WKLV�DSSHDO�LV�$SSHOODQW¶V�ILUVW�RSSRUWXQLW\

WR� FKDOOHQJH� WKH� HIIHFWLYHQHVV� RI� WULDO� FRXQVHO� VLQFH� WKH� VDPH� DWWRUQH\

UHSUHVHQWHG�$SSHOODQW�DW�WULDO�DQG�RQ�GLUHFW�DSSHDO�� �$OWKRXJK�ZH�PDNH�QR

GHWHUPLQDWLRQ�DV�WR�WKH�PHULWV�RI�WKH�FRQWHQWLRQV�WKHUHE\�DGYDQFHG��ZH�WDNH

QRWH�RI�VHYHUDO�SRLQWV�UDLVHG�LQ�$SSHOODQW¶V�3&5$�SHWLWLRQ���$SSHOODQW�DYHUUHG

WKDW� KH� LV� DQ� LQQRFHQW� LQGLYLGXDO� ZURQJIXOO\� FRQYLFWHG� DV� D� UHVXOW� RI� SULRU

FRXQVHO¶V�LQHIIHFWLYH�SHUIRUPDQFH�DW�WULDO���6HH�3&5$�SHWLWLRQ�DW�����$SSHOODQW

DWWDFKHG� D� FRS\� RI� D� SXUSRUWHG� PHQWDO� KHDOWK� HYDOXDWLRQ� WR� KLV� SUR� VH

SHWLWLRQ�LQ�VXSSRUW�RI�FHUWDLQ�RI�KLV�FODLPV���2Q�DSSHDO��$SSHOODQW�SUHVHQWHG

WKH� LQHIIHFWLYHQHVV� FODLPV� LQ� WKH� IRUP� RI� ³QHVWHG´� RU� ³OD\HUHG´� DOOHJDWLRQV

WKDW�DOO�FRXQVHO�ZKR�KDYH�UHSUHVHQWHG�KLP�KDYH�SURYLGHG�D�FRQVWLWXWLRQDOO\

LQDGHTXDWH� SHUIRUPDQFH� ZKLFK� VR� LPSDFWHG� WKH� WUXWK�GHWHUPLQLQJ� SURFHVV

WKDW� QR� UHOLDEOH� DGMXGLFDWLRQ� RI� JXLOW� RU� LQQRFHQFH� FRXOG�KDYH� WDNHQ� SODFH�

:H�UHLWHUDWH�WKDW�ZH�PDNH�QR�GHWHUPLQDWLRQ�DV�WR�WKH�YDOLGLW\�RI�$SSHOODQW¶V

DVVHUWLRQV���+RZHYHU��ZH�DUH�FRJQL]DQW�RI�$SSHOODQW¶V�DWWHPSWV�WR�VDWLVI\�WKH

SURFHGXUDO�KXUGOHV�SRVHG�E\�WKH�SURYLVLRQV�RI�WKH�3RVW�&RQYLFWLRQ�5HOLHI�$FW�

���� 3HQQV\OYDQLD� FRXUWV� KDYH� UHFRJQL]HG� H[SUHVVO\� WKDW� HYHU\� SRVW�

FRQYLFWLRQ�OLWLJDQW�LV�HQWLWOHG�E\�VWDWXWRU\�DQG�FDVH�ODZ�WR�KDYH�DW�OHDVW�RQH

�������������������������������������������������������������������������������������������������������������
ZKHWKHU�WKH�WULDO�FRXUW�LPSURSHUO\�UHIXVHG�WR�JLYH�D�MXU\�LQVWUXFWLRQ�WKDW�WKH
LGHQWLILFDWLRQ� WHVWLPRQ\� RI� &RPPRQZHDOWK� ZLWQHVV� 'HORUHV� *D\� VKRXOG� EH
UHFHLYHG�ZLWK�FDXWLRQ���$V�SUHYLRXVO\�QRWHG��WKLV�&RXUW�UHMHFWHG�ERWK�FODLPV�
DQG� DIILUPHG� WKH� MXGJPHQW� RI� VHQWHQFH�� � 7KHUHIRUH�� DUJXPHQWV� UHODWHG� WR
WKHVH� LVVXHV� PXVW� EH� GHHPHG� ³SUHYLRXVO\� OLWLJDWHG´� IRU� SXUSRVHV� RI� WKH
3&5$���6HH����3D�&�6�$���������D�����
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PHDQLQJIXO�RSSRUWXQLW\�WR�KDYH�LVVXHV�UHYLHZHG�LQ�WKH�FRQWH[W�RI�D�FROODWHUDO

DWWDFN�� � &RPPRQZHDOWK� Y�� +DPSWRQ�� ���� $��G� ������ ����� �3D�6XSHU�

������

7KLV�&RXUW�KDV�DGPRQLVKHG��DFFRUGLQJO\�� WKDW�WKH�SRLQW� LQ
WLPH� DW� ZKLFK� D� WULDO� FRXUW� PD\� GHWHUPLQH� WKDW� D� 3&5$
SHWLWLRQHU¶V� FODLPV� DUH� IULYRORXV� RU� PHULWOHVV� LV� DIWHU� WKH
SHWLWLRQHU� KDV� KDG� D� IXOO� DQG� IDLU� RSSRUWXQLW\� WR� SUHVHQW
WKRVH�FODLPV���2XU�>6@XSUHPH�>&@RXUW�KDV�UHFRJQL]HG�WKDW
VXFK�DQ�RSSRUWXQLW\�LV�EHVW�DVVXUHG�ZKHUH�WKH�SHWLWLRQHU�LV
SURYLGHG� UHSUHVHQWDWLRQ� E\� FRPSHWHQW� FRXQVHO� ZKRVH
DELOLW\�WR�IUDPH�WKH� LVVXHV� LQ�D� OHJDOO\�PHDQLQJIXO� IDVKLRQ
LQVXUHV�WKH� WULDO� FRXUW� WKDW� DOO� UHOHYDQW� FRQVLGHUDWLRQV�ZLOO
EH�EURXJKW�WR�LWV�DWWHQWLRQ�






>7KLV�UXOH�KDV�QRW�EHHQ@�OLPLWHG�WR�WKH�PHUH�QDPLQJ�RI�DQ
DWWRUQH\�WR� UHSUHVHQW�DQ�DFFXVHG��EXW� DOVR� HQYLVLRQV� WKDW
FRXQVHO�VR�DSSRLQWHG�VKDOO�KDYH�WKH�RSSRUWXQLW\�DQG�LQ�IDFW
GLVFKDUJH� WKH� UHVSRQVLELOLWLHV� UHTXLUHG� E\� KLV� >RU� KHU@
UHSUHVHQWDWLRQ�� � 2QFH� DSSRLQWPHQW� KDV� EHHQ� PDGH�
FRXQVHO�PD\�VHHN�WR�ZLWKGUDZ��DIWHU�D�WKRURXJK�UHYLHZ�RI
WKH� UHFRUG� KDV� EHHQ� PDGH�� ZKHUH� QRQ�IULYRORXV� LVVXHV
MXVWLI\LQJ�WKH�SXUVXLW�RI�SRVW�FRQYLFWLRQ�FROODWHUDO�UHOLHI�DUH
ODFNLQJ���&RXQVHO�PD\�QRW��KRZHYHU��DFFHSW�DSSRLQWPHQW�
WKHUHE\�HQJHQGHULQJ�WKH�UHOLDQFH�RI�ERWK�KLV�FOLHQW�DQG�WKH
FRXUW��ZLWKRXW�XQGHUWDNLQJ�RI�UHFRUG�HLWKHU�WR�DGYDQFH�KLV
FOLHQW¶V�FODLPV�RU�FHUWLI\�WKHLU�ODFN�RI�PHULW�

,G��DW������������TXRWDWLRQV�DQG�FLWDWLRQV�RPLWWHG��

���� 2XU� UHYLHZ� RI� WKH� UHFRUG� LQ� WKLV� FDVH� UHYHDOV� WKDW� 3&5$� FRXQVHO¶V

SXUSRUWHG� ³QR�PHULW´� OHWWHU� IDLOV� WR� FRPSO\� ZLWK� WKH� 6XSUHPH� &RXUW¶V

PDQGDWH� LQ� &RPPRQZHDOWK� Y�� 7XUQHU� DV� HOXFLGDWHG� E\� WKLV� FRXUW� LQ

&RPPRQZHDOWK� Y�� )LQOH\�� DQG� &RPPRQZHDOWK� Y�� 0RVWHOOHU�� VXSUD�

$FFRUGLQJO\��ZH�YDFDWH�WKH�3&5$�&RXUW¶V�RUGHU�RI�0DUFK�����������GHQ\LQJ
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FROODWHUDO�UHOLHI��DQG�ZH�GLUHFW�WKH�3&5$�&RXUW�WR�DSSRLQW�QHZ�FRXQVHO���1HZ

FRXQVHO�PXVW�HLWKHU�ILOH�DQ�DPHQGHG�3&5$�SHWLWLRQ�DQG�DQ�DGYRFDWH¶V�EULHI

ZLWK� WKH� 3&5$�&RXUW�� RU� D� SURSHU� ³QR�PHULW� OHWWHU´� ZKLFK� DGGUHVVHV� DOO� RI

$SSHOODQW¶V�FODLPV����,I�WKH�3&5$�&RXUW�VXEVHTXHQWO\�GHQLHV�UHOLHI��WKH�3&5$

-XGJH�VKRXOG�WKHQ�ILOH�DQ�RSLQLRQ�ZKLFK�DGGUHVVHV�LQ�D�VXEVWDQWLYH�PDQQHU�

DQG�LQ�IXOO��DOO�RI�WKH�FODLPV�UDLVHG�LQ�FRXQVHO¶V�ILOLQJ�

���� 2XU� VWDQGDUG� RI� UHYLHZ�RYHU� 3&5$�PDWWHUV� UHTXLUHV�XV� WR� JLYH� JUHDW

GHIHUHQFH� WR� WKH� 3&5$� &RXUW¶V� ILQGLQJV�� � &RPPRQZHDOWK� Y�� 6WDUN�� ���

$��G�DW�������0RUHRYHU��RXU�GXW\�DV�DQ�HUURU�FRUUHFWLQJ�FRXUW�LV�WR�GHWHUPLQH

LI� WKH� 3&5$� &RXUW¶V� GHFLVLRQ� LV� OHJDOO\� FRUUHFW� DQG� IXOO\� VXSSRUWHG� E\� WKH

FHUWLILHG� UHFRUG�� �6HH��H�J���&RPPRQZHDOWK�Y��1HDO�� ����$��G������ ���

�3D�6XSHU���������³:KHQ�H[DPLQLQJ�D�SRVW�FRQYLFWLRQ�FRXUW¶V�GHQLDO�RI�UHOLHI�

RXU� VFRSH� RI� UHYLHZ� LV� OLPLWHG� WR� D� GHWHUPLQDWLRQ� RI� ZKHWKHU� WKH� FRXUW¶V

ILQGLQJV�DUH�VXSSRUWHG�E\�WKH�UHFRUG�DQG�DUH�RWKHUZLVH�IUHH�RI�OHJDO�HUURU�´�

8QIRUWXQDWHO\��LI�D�3&5$�-XGJH�IDLOV�WR�H[SODLQ�WKH�QDWXUH�DQG�JURXQGV�IRU�KLV

RU� KHU� FRQFOXVLRQV��ZH� DUH� OHIW� WR� VSHFXODWH� DV� WR� WKH� EDVLV� IRU� WKH� 3&5$

&RXUW¶V�GHFLVLRQ���:KHQ��DV�LQ�WKH�SUHVHQW�FDVH��WKH�3&5$�-XGJH�DIILUPV�E\

DGRSWLQJ�FRXQVHO¶V�³QR�PHULW´�OHWWHU��WKH�FHUWLILHG�UHFRUG�IDLOV�WR�GHPRQVWUDWH

����������������������������������
��,I�FRXQVHO�GHWHUPLQHV�WKDW�D�³QR�PHULW�OHWWHU´�LV�WKH�DSSURSULDWH�UHVSRQVH�
ZH�VWURQJO\�VXJJHVW�WKDW�FRXQVHO�DGRSW�D�QXPEHULQJ�V\VWHP�VLPLODU�WR�WKDW
HPSOR\HG�E\�WKH�SUR�VH�3&5$�SHWLWLRQ���7KLV�ZLOO�QRW�RQO\�IDFLOLWDWH�UHYLHZ�E\
WKH�FRXUWV��LW�ZLOO�DVVLVW�FRXQVHO�LQ�HQVXULQJ�WKDW�QR�LVVXHV�DUH�LQDGYHUWHQWO\
RPLWWHG�IURP�FRQVLGHUDWLRQ�
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WKDW�WKH�3&5$�&RXUW�KDV�FRQGXFWHG�D�PHDQLQJIXO�LQGHSHQGHQW�UHYLHZ�RI�WKH

LVVXHV�DV�UHTXLUHG�XQGHU�7XUQHU��VXSUD�

���� 7KH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� UHFHQWO\� FRQGHPQHG� WKH� ZKROHVDOH

DGRSWLRQ�D�SDUW\¶V�EULHI�LQ�OLHX�RI�ILOLQJ�D�3&5$�RSLQLRQ�RQ�WKH�JURXQGV�WKDW

WKH� LQGHSHQGHQW� UROH� RI� WKH� MXGLFLDU\� LV� QRW� SURSHUO\� VHUYHG� DEVHQW� VRPH

DXWRQRPRXV� MXGLFLDO� H[SUHVVLRQ� RI� WKH� UHDVRQV� IRU� GLVPLVVLQJ� WKH� 3&5$

SHWLWLRQ���&RPPRQZHDOWK�Y��>5R\@�:LOOLDPV��BBB�3D��BBB��BBB�$��G�BBB

������� �1R�� ����&DSLWDO� $SSHDO�'NW��� GHFLGHG�-XQH�����������PDMRULW\� VOLS

RSLQLRQ�DW� ��� �:ULWLQJ� VHSDUDWHO\�� -XVWLFH�&DVWLOOH� FRPPHQWHG� DGYHUVHO\� RQ

WKH�3&5$�&RXUW¶V� IDLOXUH�WR� ILOH�D� FRPSOHWH� RSLQLRQ�H[SODLQLQJ� WKH� UDWLRQDOH

EHKLQG�LWV�GHFLVLRQ�

7KH�3&5$�FRXUW¶V�IDLOXUH�WR�GUDIW�DQ�RSLQLRQ�DGGUHVVLQJ�WKH
FODLPV�>RI� WKH�SHWLWLRQHU@� FRQVWLWXWHV� DQ�DEGLFDWLRQ� RI� WKH
WULDO� FRXUW¶V� GXW\� ZKLFK� FDQQRW� EH� FRQGRQHG�� � :KLOH� WKH
3&5$� FRXUW� XQGRXEWHGO\� LQWHQGHG� RQO\� WR� FRQVHUYH� LWV
MXGLFLDO� HQHUJLHV�� WKLV� PDQQHU� RI� FRQVHUYDWLRQ� LV
LQDSSURSULDWH�������

7KH�REYLRXV�SXUSRVH�RI�3D�5�$�3�������D��LV�WR�IDFLOLWDWH
DSSHOODWH� UHYLHZ� RI� D� SDUWLFXODU� WULDO� FRXUW� RUGHU�
$GGLWLRQDOO\�� KRZHYHU�� WKH� UXOH� IXOILOOV� DQ� LPSRUWDQW� SROLF\
FRQVLGHUDWLRQ�E\�SURYLGLQJ�WR�GLVSXWLQJ�SDUWLHV��DV�ZHOO�DV
WR�WKH�SXEOLF�DW�ODUJH��WKH�OHJDO�EDVLV�IRU�D�MXGLFLDO�GHFLVLRQ�
7KH�WULDO�FRXUW¶V�DGRSWLRQ�RI�RQH�SDUW\¶V�DGYRFDF\�EULHI��LQ
OLHX�RI�DQ�LQGHSHQGHQW�MXGLFLDO�RSLQLRQ��GHSULYHV�WKH�SDUWLHV
DQG�WKH�SXEOLF�RI�WKH�LQGHSHQGHQW� UHDVRQLQJ�RI�WKH�FRXUW�
7KLV� LV� HVSHFLDOO\� WUXH� IRU� WKH� SXEOLF� EHFDXVH� WKH� EULHIV
WKHPVHOYHV� DUH� QRUPDOO\� QRW� DV� DFFHVVLEOH� DV� D� MXGLFLDO
RSLQLRQ�PD\�EH�
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,G���&RQFXUULQJ�2SLQLRQ�E\�&DVWLOOH��-����FRQFXUULQJ�VOLS�RSLQLRQ�DW������ �:H

ILQG� RXUVHOYHV� LQ� FRPSOHWH� DJUHHPHQW� ZLWK� WKH� SRVLWLRQ� WDNHQ� E\� -XVWLFH

&DVWLOOH�

���� 7KH� $SSHOODQW� LQ� WKH� SUHVHQW� FDVH� LV� VHUYLQJ� D� OLIH� VHQWHQFH� ZLWKRXW

SRVVLELOLW\�RI�SDUROH�SXUVXDQW�WR�D�ILUVW�GHJUHH�PXUGHU�FRQYLFWLRQ���,Q�OLJKW�RI

WKLV�IDFW��DQG�LQ�FRQVLGHUDWLRQ�RXU�6XSUHPH�&RXUW¶V�VWULFWXUHV�RQ�WKH�SUDFWLFH

RI�DGRSWLQJ�SDUW\�EULHIV�LQ�WKHLU�HQWLUHW\��LW�ZRXOG�EH�ZKROO\�LQDSSURSULDWH�IRU

WKH�3&5$�-XGJH�WR�OHDYH�WKLV�&RXUW�LQ�WKH�SRVLWLRQ�RI�VSHFXODWLQJ�RQ�WKH�EDVLV

IRU�KLV�UXOLQJ���:H�WKHUHIRUH�GLUHFW�WKH�3&5$�&RXUW�WR�ZULWH�D�IXOO�RSLQLRQ�LQ

VXSSRUW�RI�LWV�RUGHU�LI�WKH�XOWLPDWH�GHFLVLRQ�LV�WR�GHQ\�UHOLHI�WR�$SSHOODQW�

���� 7KH�RUGHU�RI�0DUFK���������� LV�YDFDWHG�� �&DVH� UHPDQGHG� IRU� IXUWKHU

SURFHHGLQJV� FRQVLVWHQW� ZLWK� WKLV� RSLQLRQ�� � 6XSHULRU� &RXUW� MXULVGLFWLRQ

UHOLQTXLVKHG�

���� -RKQVRQ��-��FRQFXUV�LQ�WKH�UHVXOW�


