
-��6��������

������5HWLUHG�-XVWLFH�DVVLJQHG�WR�WKH�6XSHULRU�&RXUW�

&20021:($/7+�2)�3(116</9$1,$� �
� � ,1�7+(�683(5,25�&2857�2)
$SSHOOHH � 3(116</9$1,$

�
Y� �

�
-21�$17+21<�63(7=(5� � 1R������+DUULVEXUJ������

�
$SSHOODQW �

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�RI�6HSWHPEHU����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV��&HQWUH�&RXQW\��&ULPLQDO�'LYLVLRQ�

�DW�1R������������	����������

%()25(��.(//<��%526.<�DQG�0217(0852��--�
3(7��)25�5($5*80(17�'(1,('�������

23,1,21�%<�%526.<��-� )LOHG�'HFHPEHU���������
5HYLVHG���������

7KLV�LV�DQ�DSSHDO�IURP�D�MXGJPHQW�RI�VHQWHQFH�LPSRVHG�XSRQ�DSSHOODQW

DIWHU�KH�ZDV�FRQYLFWHG�RI�QXPHURXV�FKDUJHV� UHODWLQJ� WR� VH[XDO� RIIHQVHV� DV

ZHOO�DV�FULPLQDO�VROLFLWDWLRQ�DQG�LQWLPLGDWLRQ�RI�D�ZLWQHVV�YLFWLP�RIIHQVHV�

$SSHOODQW� UDLVHV� VL[� LVVXHV� IRU� RXU� FRQVLGHUDWLRQ�ZKLFK�ZH� UHVWDWH� DV

IROORZV�� ���� ZKHWKHU� WULDO� FRXQVHO� ZDV� LQHIIHFWLYH� IRU�� LQWHU� DOLD�� IDLOLQJ� WR

REMHFW� WR� WKH� DGPLVVLRQ� RI� FRQILGHQWLDO� FRPPXQLFDWLRQV� EHWZHHQ� DSSHOODQW

DQG� KLV� ZLIH�� KHDUVD\� WHVWLPRQ\� DQG� RWKHU� LUUHOHYDQW� RU� LQDGPLVVLEOH

WHVWLPRQ\������ZKHWKHU�WKH�FRXUW�HUUHG�LQ�IDLOLQJ�WR�VXSSUHVV�WKH�FRQWHQWV�RI

LQWHUFHSWHG�WHOHSKRQH�FRQYHUVDWLRQV�EHFDXVH�DGPLVVLRQ�RI�WKHP�YLRODWHG�WKH

FRQILGHQWLDOLW\�SULYLOHJH������GLG�WKH�VHQWHQFLQJ�FRXUW�DEXVH�LWV�GLVFUHWLRQ�LQ
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VHQWHQFLQJ� DSSHOODQW�� ���� GLG� WKH� 'LVWULFW� $WWRUQH\� FRPPLW� SURVHFXWRULDO

PLVFRQGXFW�LQ�QRW�WXUQLQJ�RYHU�D�SRWHQWLDOO\�H[FXOSDWRU\�OHWWHU�WR�DSSHOODQW
V

FRXQVHO������GLG�WKH�FRXUW�HUU�LQ�GHQ\LQJ�DSSHOODQW
V�PRWLRQ�WR�VHYHU�DQG����

ZDV� WKH�HYLGHQFH� VXIILFLHQW� WR� VXVWDLQ� WKH� FRQYLFWLRQ� DV� WR� DOO� DWWHPSW� DQG

VROLFLWDWLRQ�FKDUJHV"��:H�UHYHUVH�LQ�SDUW�DQG�UHPDQG�IRU�D�QHZ�WULDO�

7KH�IROORZLQJ�UHFLWDWLRQ�RI�WKH�IDFWV�LV��IRU�WKH�PRVW�SDUW��VHW�IRUWK�LQ�D

OLJKW�IDYRUDEOH�WR�WKH�&RPPRQZHDOWK�DV�YHUGLFW�ZLQQHU���$W�WKH�WLPH�RI�WULDO

DSSHOODQW�� -RQ� 6SHW]HU� KDG� EHHQ� PDUULHG� WR� .LP� 6SHW]HU� IRU� IRXU� \HDUV

GXULQJ� ZKLFK� 0UV�� 6SHW]HU� ZDV� UHSHDWHGO\� VXEMHFWHG� WR� SK\VLFDO� DQG

SV\FKRORJLFDO� DEXVH�� � ,Q� -DQXDU\� RI� ������ 0UV�� 6SHW]HU
V� WZHOYH� \HDU� ROG

GDXJKWHU�IURP�D�SUHYLRXV�UHODWLRQVKLS���KHUHLQ�%�*����ZKR�KDG�EHHQ�OLYLQJ�LQ

.HQWXFN\� DORQJ� ZLWK� 0UV�� 6SHW]HU
V� WKUHH� RWKHU� GDXJKWHUV� IURP� WKH� SULRU

UHODWLRQVKLS��FDPH�WR�3HQQV\OYDQLD�IRU�DQ�H[WHQGHG�VWD\�ZLWK�DSSHOODQW��0UV�

6SHW]HU� DQG� WKHLU� WZR� FKLOGUHQ�� � ,Q� $SULO� RI� ������ %�*�� DZRNH� WR� ILQG

DSSHOODQW�IRQGOLQJ�KHU��ZKLFK�KH�FRQWLQXHG�WR�GR�IRU�VHYHUDO�PLQXWHV�GHVSLWH

KHU�SURWHVWV���6HYHUDO�GD\V�ODWHU�DSSHOODQW�KDG�IRUFLEOH�LQWHUFRXUVH�ZLWK�%�*�

DIWHU�SXWWLQJ�D�VRFN�LQ�KHU�PRXWK�DQG�WKUHDWHQLQJ�WR�NLOO�KHU�RU�UXLQ�KHU�OLIH�LI

VKH� HYHU� WROG� DQ\RQH�� � 7KH� IROORZLQJ� WZR� HYHQLQJV� DSSHOODQW� DJDLQ� UDSHG

%�*��DW�NQLIHSRLQW�ZKLOH�UHLWHUDWLQJ�KLV�WKUHDWV�WR�NLOO�KHU�RU�UXLQ�KHU�OLIH�LI�VKH

WROG�DQ\RQH���$SSHOODQW�IDFLOLWDWHG�WKH�UDSHV�E\�GUXJJLQJ�.LP�6SHW]HU�VR�VKH

ZRXOG�JR�WR�VOHHS�DW�DQ�HDUOLHU�WLPH�
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,Q� 0D\� RI� ����� 0UV�� 6SHW]HU� WRRN� %�*�� DQG� WKH� RWKHU� FKLOGUHQ� WR

.HQWXFN\� WR� VWD\� ZLWK� WKHLU� ELRORJLFDO� IDWKHU�� � 7KHUH� WKH� YLFWLP¶V� IDWKHU

GLVFRYHUHG� ZKDW� DSSHOODQW� KDG� GRQH� WR� %�*�� DIWHU� ZKLFK� KH� WRRN� %�*�� WR

&KLOGUHQ� DQG� <RXWK� 6HUYLFHV� LQ� .HQWXFN\� WR� UHSRUW� WKH� LQFLGHQWV�� � 0UV�

6SHW]HU� FDOOHG� DSSHOODQW� IURP�.HQWXFN\�DQG� WROG�KLP� WKDW� VKH�KDG� OHDUQHG

DERXW� WKH� UDSHV�� � $SSHOODQW� EHFDPH� DQJU\� DQG� LQVLVWHG� WKDW� 0UV�� 6SHW]HU

UHWXUQ�WR�3HQQV\OYDQLD�DQG�WKDW�VKH�VKRXOG�WHOO�%�*��WR�NHHS�KHU�PRXWK�VKXW�

0UV�� 6SHW]HU� UHPDLQHG� LQ� .HQWXFN\� IRU� VHYHUDO� PRUH� ZHHNV� XQWLO

DSSHOODQW� DUULYHG� E\� EXV� DQG� GURYH� KHU� DQG� WKHLU� WZR� FKLOGUHQ� EDFN� WR

3HQQV\OYDQLD�� �:KLOH� GULYLQJ� KRPH� DSSHOODQW� EHDW� 0UV�� 6SHW]HU� DQG�PDGH

YHUEDO�WKUHDWV�WRZDUGV�KHU�LQ�DGGLWLRQ�WR�IRUFLQJ�KHU�WR�SHUIRUP�VH[XDO�DFWV�

$SSHOODQW� ZDV� ILUVW� DUUHVWHG� DIWHU� DXWKRULWLHV� EHFDPH� DZDUH� RI� DQRWKHU

EHDWLQJ� RI� 0UV�� 6SHW]HU� DQG� ZDV� SODFHG� LQ� 0HDGRZV� 3V\FKLDWULF� +RVSLWDO�

0UV��6SHW]HU�ILOHG�D�SHWLWLRQ�VHHNLQJ�D�3URWHFWLRQ�)URP�$EXVH�RUGHU�EXW�GLG

QRW� SXUVXH� WKH� PDWWHU� GXH� WR� ILQDQFLDO� SUHVVXUH� LPSRVHG� E\� DSSHOODQW¶V

SDUHQWV�� �'XULQJ�YLVLWV� WR� VHH�KHU� KXVEDQG� DW� WKH� KRVSLWDO� DSSHOODQW�PDGH

VHYHUDO�LQFXOSDWRU\�VWDWHPHQWV�WR�0UV��6SHW]HU�LQFOXGLQJ�GHVFULSWLRQV�RI�KRZ

KH�KDG�NHSW�%�*��TXLHW�GXULQJ�WKH�UDSHV�

(YHQWXDOO\�%�*��ZDV�EURXJKW� WR� 3HQQV\OYDQLD� E\�KHU� IDWKHU� WR� UHSRUW

WKH�UDSHV�WR�WKH�3HQQV\OYDQLD�6WDWH�3ROLFH�ZKLFK�OHG�WR�WKH�ILOLQJ�RI�D�FULPLQDO

FRPSODLQW�RQ�-XO\�����������FKDUJLQJ�DSSHOODQW�ZLWK�YDULRXV�VH[XDO�DVVDXOW
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FKDUJHV�� � 7KH� DERYH� DVVDXOWV� RQ� %�*�� SURYLGHG� WKH� IDFWXDO� EDVLV� IRU� WKH

FKDUJHV�OHYHOHG�LQ�LQIRUPDWLRQ�QXPEHU�����������

:KLOH�LQ�MDLO�DQG�DIWHU�KLV�HYHQWXDO�UHOHDVH�RQ�EDLO�DSSHOODQW�HQJDJHG�LQ

D�FRXUVH�RI�FRQGXFW�GHVLJQHG�WR�JHW�WKH�NH\�ZLWQHVVHV�DJDLQVW�KLP�WR�UHFDQW

WKHLU�DOOHJDWLRQV���+H�XUJHG�0UV��6SHW]HU�WR�UHFDQW�KHU�VWRU\�DERXW�WKH�UDSHV

DQG�KH�DOVR� WROG�KHU� WR�KDYH�%�*��ZULWH�D� OHWWHU� WR� WKH�'�$�¶V� RIILFH� VD\LQJ

WKDW�VKH�OLHG���0UV��6SHW]HU�LQ�IDFW�UHFDQWHG�KHU�VWDWHPHQW�DQG�WULHG�WR�JHW

%�*�� WR�ZULWH� D� UHFDQWDWLRQ� OHWWHU�ZKLOH� DSSHOODQW� FRQWLQXHG� WR�ZULWH� WR�KLV

ZLIH� DQG� WKH� YLFWLP� IURP� MDLO� LQ� RUGHU� WR� IRUFH� D� UHFDQWDWLRQ� OHWWHU� WR� EH

ZULWWHQ���$IWHU�WKH�SUH�WULDO�KHDULQJ��DSSHOODQW�UHWXUQHG�KRPH�GHVSLWH�D�FRXUW

RUGHU�EDUULQJ�KLV�SUHVHQFH�DQG�EHDW�0UV��6SHW]HU�DJDLQ�� �7KH�YLFWLP�ILQDOO\

ZURWH�D�OHWWHU�RI�UHFDQWDWLRQ�GXH�WR�FRQWLQXHG�SUHVVXUH� IURP�DSSHOODQW�DQG

0UV��6SHW]HU�

:KLOH�RXW�RQ�EDLO�DSSHOODQW�XUJHG�0UV��6SHW]HU�WR�LQTXLUH�RI�%�*��DQG

0UV�� 6SHW]HU
V� ROGHVW� GDXJKWHU�ZKHWKHU� WKH\� KDG� DQ\� LQWHUHVW� LQ� KDYLQJ� D

VH[XDO� HQFRXQWHU� ZLWK� KLP� DQG� WR� DWWHPSW� WR� VHW� XS� VXFK� DQ� HQFRXQWHU

EHWZHHQ�KLPVHOI�DQG�WKH�JLUOV�DW�D�PRWHO���7KH�JLVW�RI�WKH�SODQ�ZDV�WKDW�0UV�

6SHW]HU�ZDV�VXSSRVHG�WR�PHHW�WKH�JLUOV��ZKR�KDG�EHHQ�SODFHG�LQ�IRVWHU�FDUH�

DW�D� ORFDO�PDOO�ZKLOH� WKH\�ZHUH�VKRSSLQJ�ZLWK� WKHLU� IRVWHU� IDPLO\� DQG�GULYH

WKHP�WR�WKH�DSSRLQWHG�GHVWLQDWLRQ���$IWHU�VHYHUDO�DWWHPSWV�IDLOHG�WR�SURGXFH
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D�UHQGH]YRXV�DSSHOODQW�EHDW�KLV�ZLIH�LQ�RUGHU�WR�FRPSHO�KHU�WR�FRQWLQXH� WR

WU\�WR�VHW�XS�WKH�PHHWLQJ�

)HDUIXO� WKDW� LI� WKH�FRQWHPSODWHG�VH[XDO�HQFRXQWHU� GLG�QRW�PDWHULDOL]H

DSSHOODQW� PLJKW� DWWHPSW� DQ� DEGXFWLRQ� DQG� UDSH� RI� WKH� WZR�� 0UV�� 6SHW]HU

HYHQWXDOO\� UHSRUWHG� DSSHOODQW¶V� DFWLRQV� WR� WKH� 6WDWH� 3ROLFH� DIWHU� ZKLFK� VKH

FRQVHQWHG� WR� D� WDSH� UHFRUGLQJ� LQWHUFHSW� RI� KHU� SKRQH� FRQYHUVDWLRQV� ZLWK

DSSHOODQW�� � $W� WKLV� SRLQW� DSSHOODQW� ZDV� FDOOLQJ� 0UV�� 6SHW]HU� RQ� D� GDLO\�� RU

PRUH� IUHTXHQW��EDVLV�DQG�PXFK�RI� WKHLU� FRQYHUVDWLRQV�GHDOW�ZLWK� DUUDQJLQJ

WKH�VH[XDO�HQFRXQWHU���0UV��6SHW]HU��QRZ�FRRSHUDWLQJ�ZLWK�WKH�SROLFH��SOD\HG

KHU� UROH� DV� D�ZLOOLQJ�SDUWLFLSDQW� LQ� WKH� VFKHPH�DQG� VXJJHVWHG� WR� DSSHOODQW

WKDW�KHU�GDXJKWHUV�PLJKW�KDYH�DQ� LQWHUHVW� LQ�PHHWLQJ�KLP�DW�D�KRWHO� IRU� D

VH[XDO�HQFRXQWHU�� �$GGLWLRQDOO\��LQ�UHVSRQVH�WR�LQTXLULHV�IURP�DSSHOODQW�VKH

DVVXUHG�KLP�RQ�VHYHUDO�RFFDVLRQV�WKDW�VKH�ZDV�QRW�WDSLQJ�WKH�FRQYHUVDWLRQV�

2SHUDWLQJ� XQGHU� WKH� DVVXPSWLRQ� WKDW� WKH�PHHWLQJ� ZRXOG� WDNH� SODFH�

DSSHOODQW�DUULYHG�DW�WKH�GHVLJQDWHG�KRWHO�DQG�ZDV�VXEVHTXHQWO\�DUUHVWHG�E\

6WDWH� 3ROLFH�� � ,Q� FULPLQDO� LQIRUPDWLRQ� QXPEHU� ��������� DSSHOODQW� ZDV

FKDUJHG�ZLWK�QXPHURXV�FRXQWV�RI�LQWLPLGDWLQJ�ZLWQHVVHV��FULPLQDO�VROLFLWDWLRQ

DQG�FULPLQDO�DWWHPSW�

$�MXU\�WULDO�ZDV�KHOG�LQ�-XO\�RI������DQG�DSSHOODQW�ZDV�IRXQG�JXLOW\�RQ

DOO� FRXQWV� RI� ERWK� FULPLQDO� LQIRUPDWLRQV�� D� WRWDO� RI� ��� FRXQWV�� � 1XPHURXV

SRVW�WULDO�PRWLRQV�ZHUH�ILOHG�LQFOXGLQJ�RQH�IRU�DSSRLQWPHQW�RI�QHZ�FRXQVHO�



-��6��������

�����

ZKLFK� ZDV� JUDQWHG�� � $SSHOODQW
V� QHZ� FRXQVHO� ILOHG� DGGLWLRQDO� SRVW�WULDO

PRWLRQV�ZKLFK�LQFOXGHG�DVVHUWLRQV�RI�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO���$IWHU

D� KHDULQJ� DQG� DUJXPHQWV� RQ� WKH�PRWLRQV�� GXULQJ� ZKLFK� WULDO� FRXQVHO� ZDV

TXHVWLRQHG� UHJDUGLQJ� WKH� DOOHJDWLRQV� RI� LQHIIHFWLYHQHVV�� DOO� FODLPV� IRU� UHOLHI

ZHUH�GHQLHG���7KLV�DSSHDO�IROORZHG�

,��&RQILGHQWLDO�&RPPXQLFDWLRQV

$SSHOODQW�ILUVW�DVVHUWV�WKDW�KLV�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ�WR

REMHFW�WR�WKH�WHVWLPRQ\�RI�KLV�ZLIH��.LPEHUO\�6SHW]HU���7KH�WHVWLPRQ\�RI�0UV�

6SHW]HU�LV�UHSOHWH�ZLWK�FRPPXQLFDWLRQV�EHWZHHQ�DSSHOODQW�DQG�KHUVHOI���7KH\

LQFOXGH��EXW�DUH�QRW�OLPLWHG� WR��D�VWDWHPHQW� WKDW�DSSHOODQW�JRW� UHDOO\�XSVHW

ZKHQ�KH�GLVFRYHUHG�WKDW�D�UHSRUW�KDG�EHHQ�PDGH�WR�WKH�.HQWXFN\�HTXLYDOHQW

RI�&<6�DQG�WKDW�KH�VWDWHG��\RX�EHWWHU�PDNH�VXUH�WKDW�NLG�NHHSV�KHU�PRXWK

VKXW�� � <RX� EHWWHU� WHOO� \RXU� VLVWHU� WR� PLQG� KHU� RZQ� EXVLQHVV«��� � �1�7��

��������S��������0UV��6SHW]HU
V�VWDWHPHQW�WR�DSSHOODQW�WKDW��,�ZDV�GLVJXVWHG�

,�GLGQ
W�WKLQN�,�HYHU�ZDQWHG�KLP�WR�WRXFK�PH�DJDLQ�����,G���DW�������$GGLWLRQDO

VWDWHPHQWV�WKDW�0UV��6SHW]HU�KDG�EHWWHU�PDNH�VXUH�KHU�VLVWHU�DQG�%�*��NHHS

WKHLU�PRXWKV�VKXW����,G���DW�������0UV��6SHW]HU
V�VWDWHPHQW�WR�DSSHOODQW�WKDW

�P\�ZKROH�IDPLO\�ZDV�PDG�DW�PH�EHFDXVH�,�VKRXOG�EH�UHSRUWLQJ�LW��WRR��DQG�,

KDYHQ
W�\HW��� ��,G���DW������ �0UV��6SHW]HU
V� VWDWHPHQW� WR�DSSHOODQW��� -RQ�� ,

NQRZ�\RX� UDSHG�%UDQG\��� DQG�DSSHOODQW
V� UHVSRQVH� �ZHOO� LW�ZDVQ
W� UDSH�� ,W

ZDV� VH[«�� ,W� UHDOO\� ZDVQ
W� VH[� EHFDXVH� ,� GLGQ
W� JHW� LW� DOO� WKH� ZD\� LQ��
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$QRWKHU�VWDWHPHQW�WKDW��+H�WROG�PH�WKDW�KH�KDG��KRZ�KH�NHSW�KHU�TXLHW�ZDV

VWXII�D�VRFN�GRZQ�KHU�WKURDW��SXW�GXFW�WDSH�RYHU�LW�DQG�KH�VDLG�KH�UHDOO\�KDG

KHU�VFDUHG�ZLWK�D�NQLIH�����,G���DW�����

7KHUH� ZDV� DQ� DGGLWLRQDO� VWDWHPHQW� E\� 0UV�� 6SHW]HU� WR� WKH� IROORZLQJ

HIIHFW���+H�WROG�PH�KH�UDSHG�KHU�ILYH�WLPHV����$�VWDWHPHQW�E\�0UV��6SHW]HU

DWWULEXWHG�WR�DSSHOODQW���,�WROG�KHU�>%�*�@�WKDW�LI�VKH�HYHU�WROG�DQ\ERG\�,�ZDV

JRLQJ�WR�NLOO�KHU�����,G���DW�������0UV��6SHW]HU�IXUWKHU�WHVWLILHG�WR�VWDWHPHQWV

PDGH�E\�DSSHOODQW�UHODWLQJ�WR�DQ�DOOHJHG�VDERWDJLQJ�RI�D�YDQ����+H�VDLG�WKH

EUDNH�IOXLG�ZDV�VXSSRVH��VLF��WR�OHDN�YHU\�VORZ�VR�WKH�YDQ�ZRXOG�EH�RXW�RI

3HQQV\OYDQLD� E\� WKH� WLPH� /HR� ZRXOG� KDYH� DQ� DFFLGHQW��� � �,G��� DW� ����

$SSHOODQW
V�VWDWHPHQW�WR�ZLIH�ZKLOH�KH�ZDV�LQ�MDLO��\RX�ZHUH�VXSSRVH��VLF��WR

VWRS�DOO�RI� WKLV�EHIRUH�LW�VWDUWHG��� ��,G���DW��������+H�VDLG�WKHUH
V�RZQ��VLF�

WZR�ZLWQHVVHV���7KHUH
V�\RX�DQG�>%�*�@��+H�VDLG�\RX�GRQ
W�KDYH�WR�WHVWLI\��

�,G��� DW� �������� � �+H� VDLG� ZHOO� WKHQ� \RX
UH� JRLQJ� WR� KDYH� WR� JR� VHH� P\

ODZ\HU�DQG�\RX
UH�JRLQJ�WR�KDYH�WR�JR�WHOO�P\�ODZ\HU�\RX�OLHG�WR�WKH�SROLFH��

�,G���DW�������0UV��6SHW]HU�DOOHJHG�UHVSRQVH�WR�DSSHOODQW�ZDV�WR�WKH�IROORZLQJ

HIIHFW���,�GLGQ
W�ZDQW�WR�DW�ILUVW�EXW�,�VDLG�,�ZRXOG����0UV��6SHW]HU
V�DGGLWLRQDO

FRPPHQWV� WKDW�DSSHOODQW� WROG�KHU� WR�KDYH�>%�*�@�ZULWH�D� OHWWHU� WR� WKH�'�$�

VWDWLQJ�WKDW�VKH�KDG�OLHG�DERXW�WKH�UDSHV����,G���DW������ �$�VWDWHPHQW�ZLWK

UHVSHFW�WR�0UV��6SHW]HU
V�SRWHQWLDO�OLDELOLW\�IRU�O\LQJ�WR�WKH�SROLFH���ZHOO�\RX

ZRQ
W� JHW� QRWKLQJ� FRPSDUHG� WR� ZKDW� ,
OO� JHW� IRU� UDSLQJ� >%�*�@�� DQG� �WKH\
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ZRXOGQ
W� SXW� PH� LQ� MDLO� EHFDXVH� ,� ZDV� SUHJQDQW��� � �,G��� DW� ������ � 0UV�

6SHW]HU�DOVR�WHVWLILHG�WKDW�VKH�WROG�DSSHOODQW��,
P�QRW�JRLQJ�WR�JHW�D�ODZ\HU�

-RQ�� EHFDXVH� ,� GLGQ
W� OLH�� � ,
P�QRW� JRLQJ� WR� OLH� IRU� \RX� LQ� FRXUW��� � �,G��� DW

�������0UV��6SHW]HU�IXUWKHU�WHVWLILHG�WR�DSSHOODQW
V�VWDWHPHQWV�UHODWLQJ�WR�KLV

GHVLUH� WR�KDYH� VH[�ZLWK�KHU� GDXJKWHUV�ZKHQ�KH�ZDV� RXW� RQ�EDLO�� � �,G��� DW

��������

$GGLWLRQDO� FRPPXQLFDWLRQV� EHWZHHQ� KXVEDQG� DQG� ZLIH� UHJDUGHG� WKH

WDSHG� WHOHSKRQH� FRQYHUVDWLRQV�� � .LP� 6SHW]HU� UHODWHG� GHWDLOV� RI� WKHVH

FRQYHUVDWLRQV��ZKLFK�LQFOXGHG�GLVFXVVLRQ�RI�DSSHOODQW
V�DWWHPSWV�WR�DUUDQJH

D�VH[XDO�HQFRXQWHU�ZLWK�KHU�GDXJKWHUV�DW�D�PRWHO�ZKLOH�WKH\�ZHQW�VKRSSLQJ

DW� D�PDOO�� � �,G��� DW����������� � )XUWKHUPRUH�� WKH� WDSHG� FRQYHUVDWLRQV�ZHUH

SOD\HG� IRU� WKH� MXU\�� � 6LQFH� WKH\� UHSUHVHQWHG� UHFRUGLQJV� RI� WKH� DFWXDO

FRQYHUVDWLRQV� WKH� HQWLUH� FRQWHQW� UHSUHVHQWHG� FRPPXQLFDWLRQV� EHWZHHQ

DSSHOODQW�DQG�KLV�ZLIH���7KHVH�FRQYHUVDWLRQV�LQFOXGHG�QXPHURXV�GLVFXVVLRQV

LQ�ZKLFK�DSSHOODQW�DQG�0UV��6SHW]HU��SUHWHQGLQJ�WR�JR�DORQJ�ZLWK�DSSHOODQW�

SODQQHG�WKH�ILFWLWLRXV�DUUDQJHPHQW�WR�KDYH�D�VH[XDO�HQFRXQWHU�ZLWK�WKH�JLUOV

DW�D�KRWHO�

+DYLQJ� VHW� IRUWK� QXPHURXV� H[DPSOHV� RI� WKH� WHVWLPRQ\� LPSOLFDWHG� LQ

DSSHOODQW
V�ILUVW�LVVXH��ZH�QRZ�DGGUHVV�DSSHOODQW
V�FKDOOHQJH�WR�WULDO�FRXQVHO
V

IDLOXUH� WR� REMHFW� WR� .LP� 6SHW]HU
V� WHVWLPRQ\� UHODWLQJ� FRQILGHQWLDO
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FRPPXQLFDWLRQV�� � 7KLV� ILUVW� UHTXLUHV� D� GHWHUPLQDWLRQ� UHJDUGLQJ� WKH

DGPLVVLELOLW\�RI�WKH�FRPPXQLFDWLRQV�

$W�FRPPRQ�ODZ�QRW�RQO\�ZDV�D�VSRXVH�LQFRPSHWHQW�WR�WHVWLI\�DJDLQVW

WKH� RWKHU�� EXW� D� FRPPXQLFDWLRQ� EHWZHHQ� VSRXVHV� ZDV� IXUWKHU� GHHPHG

FRQILGHQWLDO� DQG� LQDGPLVVLEOH� DW� WULDO�� � 7KH� FRGLILHG� YHUVLRQ� RI� WKLV� UXOH� LQ

3HQQV\OYDQLD�LV�IRXQG�DW����3D�&�6�$���������DQG�VWDWHV�

>H@[FHSW� DV� RWKHUZLVH� SURYLGHG� LQ� WKLV� VXEFKDSWHU�� LQ� D
FULPLQDO� SURFHHGLQJ� QHLWKHU� KXVEDQG� QRU� ZLIH� VKDOO� EH
FRPSHWHQW� RU� SHUPLWWHG� WR� WHVWLI\� WR� FRQILGHQWLDO
FRPPXQLFDWLRQV� PDGH� E\� RQH� WR� WKH� RWKHU�� XQOHVV� WKH
SULYLOHJH�LV�ZDLYHG�XSRQ�WKH�WULDO�

7KH� &RPPRQZHDOWK� GRHV� QRW� SRLQW� WR� DQ\� VWDWHG� H[FHSWLRQ� ZLWKLQ� �WKLV

VXEFKDSWHU��ZKLFK�ZRXOG�ZRUN�WR�QHJDWH�WKLV�SULYLOHJH�LQ�WKH�SUHVHQW�FDVH�

7KH� &RPPRQZHDOWK� GRHV� FRQWHQG�� KRZHYHU�� WKDW� WKH� FRPPXQLFDWLRQV� LQ

TXHVWLRQ�ORVH�WKHLU�SULYLOHJHG�VWDWXV�E\�RSHUDWLRQ�RI����3D�&�6�$���������F��

7KLV�SDUWLFXODU�VHFWLRQ�LV�IRXQG�ZLWKLQ�WKH�&KLOG�3URWHFWLYH�6HUYLFHV�/DZ�DQG

VWDWHV��LQ�UHOHYDQW�SDUW�

D�SULYLOHJH�RI�FRQILGHQWLDO�FRPPXQLFDWLRQ�EHWZHHQ�KXVEDQG
DQG� ZLIH� RU� EHWZHHQ� DQ\� SURIHVVLRQDO� SHUVRQ�«� VKDOO� QRW
FRQVWLWXWH� JURXQGV� IRU� H[FOXGLQJ� HYLGHQFH� DW� DQ\
SURFHHGLQJ� UHJDUGLQJ� FKLOG� DEXVH� RU� WKH� FDXVH� RI� FKLOG
DEXVH�

$SSHOODQW�DUJXHV�WKDW�WKLV�VHFWLRQ�ZDV�PHDQW�WR�HQFRPSDVV�RQO\�SURFHHGLQJV

XQGHU�WKH�&KLOG�3URWHFWLYH�6HUYLFHV� ODZ�DQG�QRW�FULPLQDO�SURFHHGLQJV�� �7KH
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&RPPRQZHDOWK� DUJXHV� WKDW� LW� HQFRPSDVVHV� DOO� FRXUW� SURFHHGLQJV� LQYROYLQJ

�FKLOG�DEXVH��LQFOXGLQJ�FULPLQDO�SURVHFXWLRQV���:H�PXVW�DJUHH�ZLWK�DSSHOODQW�

,W�LV�QRWDEOH�WKDW�WKH�VHFWLRQ�WKH�&RPPRQZHDOWK�UHOLHV�XSRQ�WR�YDOLGDWH

D� SRVWXUH� RI� DGPLVVLELOLW\� LV� IRXQG� LQ� DQ� DFW� UHJDUGLQJ� QRQ�FULPLQDO� FKLOG

SURWHFWLRQ�SURFHHGLQJV���$V�VXFK��DQG�E\�WKH�YHU\�WHUPV�RI���������LW�LV�QRW

IRXQG�ZLWKLQ� WKH� VDPH� VXEFKDSWHU� DQG�ZRXOG� QRW� DSSHDU� WR� LQYDOLGDWH� WKH

SULYLOHJH� IRXQG� LQ� WKDW� VHFWLRQ�� � ,QGHHG�� RXU� 6XSUHPH� &RXUW� VWDWHG� WKDW

�>W@KH� VROH� H[FHSWLRQ� WR� WKLV� UXOH� >SULYLOHJHG� VWDWXV� RI� FRQILGHQWLDO

FRPPXQLFDWLRQV@�LV�WKDW�D�KXVEDQG�RU�ZLIH�LV�FRPSHWHQW�WR�WHVWLI\�WR�UHEXW�D

GHIHQVH�EDVHG�XSRQ�JURXQGV�WKDW�DWWDFN�KLV�RU�KHU�FKDUDFWHU�RU�FRQGXFW���,Q

VXFK� FDVH�� WKH� WHVWLPRQ\� FRXOG� HQFRPSDVV� FRQILGHQWLDO� FRPPXQLFDWLRQV��

&RPPRQZHDOWK� Y�� +DQFKDULN�� ���� 3D�� ����� BB�� ���� $��G� ������ ����

���������,W�LV�DOVR�QRWDEOH�WKDW��XSRQ�WKHLU�IDFH��WKH�WZR�VHFWLRQV�DSSHDU�WR

EH�KRSHOHVVO\�LQFRQVLVWHQW�LQ�WKDW�WKH�JHQHUDO�SURQRXQFHPHQWV�IRXQG�LQ�ERWK

VHFWLRQV� FDQQRW� EH� JLYHQ� HIIHFW�� � ,I� WKH� FRPPXQLFDWLRQV� DUH� GHHPHG

DGPLVVLEOH� WKDW� LQWHUSUHWDWLRQ� ZRXOG� DSSHDU� DW� RGGV� ZLWK� �� �����

&RQYHUVHO\�� LI� WKH� FRPPXQLFDWLRQV� DUH� GHHPHG� LQDGPLVVLEOH� WKHQ� WKDW

LQWHUSUHWDWLRQ�ZRXOG�DSSHDU�WR�EH�DW�RGGV�ZLWK������3D�&�6�$���������

,Q�GHWHUPLQLQJ�ZKLFK�VHFWLRQ�WR�JLYH�HIIHFW�LW�FDQQRW�HVFDSH�QRWLFH�WKDW

VHFWLRQV� ����� DQG� ����� DUH� VSHFLILFDOO\� GHVLJQHG� WR� DSSO\� WR� FULPLQDO

SURFHHGLQJV�ZKHUHDV��������FRXOG�DUJXDEO\�DSSO\�WR�D�FULPLQDO�SURFHHGLQJ
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E\�YLUWXH�RI� LWV� UDWKHU�EURDG�ZRUGLQJ�EXW� LV� LQVHUWHG� LQ� D� ODZ�SHUWDLQLQJ� WR

QRQ�FULPLQDO�FKLOG�DEXVH�PDWWHUV���,W�LV�DOVR�FRQVSLFXRXV�WKDW�WKH�OHJLVODWXUH

IDLOHG�WR�LQVHUW�DQ\�H[FHSWLRQV�WR�WKH�DSSOLFDWLRQ�RI��������LQ�WKH�WH[W�RI�WKDW

VHFWLRQ�ZKLOH�LW�GLG�VR�LQ�WKH�LPPHGLDWHO\�SUHFHGLQJ�VHFWLRQ���6HFWLRQ������

GHDOLQJ� ZLWK� VSRXVDO� LQFRPSHWHQFH� WR� WHVWLI\� DJDLQVW� WKH� RWKHU� VSRXVH�

SURYLGHV�VHYHUDO�H[FHSWLRQV�LQFOXGLQJ�RQH�LQ�FULPLQDO�SURFHHGLQJV��IRU�ERGLO\

LQMXU\� RU� YLROHQFH� DWWHPSWHG�� GRQH� RU� WKUHDWHQHG� XSRQ� WKH� RWKHU�� RU� XSRQ

WKH�PLQRU�FKLOGUHQ�RI�VDLG�KXVEDQG�DQG�ZLIH��RU�WKH�PLQRU�FKLOGUHQ�RI�HLWKHU

RI�WKHP��RU�DQ\�PLQRU�FKLOG�LQ�WKHLU�FDUH�RU�FXVWRG\�«���,W�LV�UHDVRQDEOH�WR

FRQFOXGH�IURP�WKH�LQFOXVLRQ�RI�WKLV�H[FHSWLRQ�LQ��������DQG�LWV�DEVHQFH�LQ��

������ WKDW� WKH� H[FHSWLRQ� ZDV� QRW� PHDQW� WR� DSSO\� WR� FRQILGHQWLDO

FRPPXQLFDWLRQV���+RZHYHU��DQRWKHU�VLJQLILFDQW� IDFWRU�LQ�RXU�GHFLVLRQ�LV�RXU

6XSUHPH�&RXUW
V� IDLOXUH� WR� XWLOL]H� ��� 3D�&�6�$�� �� ����� WR� ILQG� FRQILGHQWLDO

FRPPXQLFDWLRQV�DGPLVVLEOH�LQ�&RPPRQZHDOWK�Y��+DQFKDULN������3D������

����$��G�������������

,Q� +DQFKDULN� RXU� 6XSUHPH� &RXUW� FRQVLGHUHG� WKH� KXVEDQG�ZLIH

FRQILGHQWLDOLW\�SULYLOHJH�LQ�WKH�FRQWH[W�RI�D�FKLOG�VH[XDO�DEXVH�FDVH�DQG�IRXQG

WKDW� WKH�ZLIH
V� WHVWLPRQ\� RI� FRQILGHQWLDO� FRPPXQLFDWLRQV� EHWZHHQ� VKH� DQG

WKH�DSSHOODQW�ZRXOG�KDYH�EHHQ�H[FOXGDEOH�KDG�DSSHOODQW
V�FRXQVHO�WDNHQ�WKH

SURSHU�VWHSV� WR�REMHFW�DQG�EORFN� WKH� WHVWLPRQ\�� � 7KH� FRXUW� FRQFOXGHG� WKDW

WKH�SURYLVLRQV�RI����3D��&�6�$���������ZHUH�VHSDUDWH�IURP��DQG�XQDIIHFWHG
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E\��WKH�SURYLVLRQV�RI���������ZKLFK��DV�LQGLFDWHG�DERYH��DOORZV�D�VSRXVH�WR

WHVWLI\�DJDLQVW�DQRWKHU� LQ�FDVHV� LQYROYLQJ�ERGLO\� LQMXU\�WR�PLQRU�FKLOGUHQ�RI

HLWKHU�VSRXVH�RU�PLQRU�FKLOGUHQ�LQ�WKHLU�FDUH���7KXV��WKH�&RXUW�FRQFOXGHG�WKDW

WKH� KXVEDQG�ZLIH� FRQILGHQWLDOLW\� SULYLOHJH� ZDV� LQGHHG� DSSOLFDEOH� LQ� D� FDVH

ZKHUH�WKH�KXVEDQG�ZDV�DFFXVHG�RI�VH[XDOO\�DEXVLQJ�D�PLQRU���+RZHYHU��WKLV

GLG� QRW� HQG� WKH� LQTXLU\� LQ� +DQFKDULN�� � 6LQFH� +DQFKDULN� ZDV� DQ

LQHIIHFWLYHQHVV�RI�FRXQVHO�FDVH��DV�LV� WKH�SUHVHQW�RQH�� WKH�FRXUW�QHHGHG� WR

LQTXLUH� ZKHWKHU� WKH� IDLOXUH� WR� REMHFW� FRQVWLWXWHG� LQHIIHFWLYH� DVVLVWDQFH� RI

FRXQVHO�

,Q� DQDO\]LQJ� WKH� LQHIIHFWLYHQHVV� LVVXH�� WKH� &RXUW� GLG� QRW� VSHFLILFDOO\

GLVFXVV�WKH�DSSOLFDELOLW\�RI����3D�&�6�$���������WR�WKH�IDFWV�RI�+DQFKDULN�

7KXV�� GLUHFW� JXLGDQFH� IURP� RXU� KLJKHVW� FRXUW� DV� WR� WKH� DSSOLFDELOLW\� RI� ��

3D�&�6�$��������� WR� WKH�SUHVHQW� IDFWXDO� VFHQDULR� LV� XQDYDLODEOH�� �+RZHYHU�

ZH� EHOLHYH� WKDW� WKH� &RXUW
V� IDLOXUH� WR� GLVFXVV� WKLV� LVVXH� LV� VLJQLILFDQW�

$OWKRXJK�QRUPDOO\�LW�LV�GLIILFXOW�WR�DVFULEH�D�SRVLWLYH�LQWHQW�IURP�D�IDLOXUH�WR

DFW��LQ�WKH�FRQWH[W�RI� WKH�+DQFKDULN�FDVH�ZH�EHOLHYH�LW�LV�QRWDEOH�WKDW�WKH

FRXUW� GLG� QRW� FDOO� XSRQ� �� ����� WR� FRQFOXGH� WKDW� FRXQVHO� GLG� QRW� UHQGHU

LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�� � 6LQFH� WKHUH� LV� QR� LQHIIHFWLYHQHVV� ZKHQ

FRXQVHO�IDLOV�WR�REMHFW�WR�RWKHUZLVH�DGPLVVLEOH�HYLGHQFH�WKH�FRXUW�FRXOG�KDYH

HQGHG�WKH�LQHIIHFWLYHQHVV�LQTXLU\�E\�VLPSO\�VWDWLQJ�WKDW�WKH�FRPPXQLFDWLRQV�

GHVSLWH� EHLQJ� FRQILGHQWLDO� EHWZHHQ� KXVEDQG� DQG� ZLIH�� ZRXOG� KDYH� EHHQ
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DGPLVVLEOH� DQ\ZD\� XQGHU� ��� 3D�&�6�$�� �� ������ � 7KLV� LQWHUSUHWDWLRQ� RI� �

������ KDG� LW� EHHQ� SHUFHLYHG� E\� WKH� &RXUW� WR� EH� D� SURSHU� UHDGLQJ� RI� WKDW

VHFWLRQ�� ZRXOG� KDYH� SURYLGHG� D� VLPSOHU� FRQFOXVLRQ� WR� WKH� LQHIIHFWLYHQHVV

LQTXLU\�WKDQ�WKH�RQH�WDNHQ�E\�WKH�FRXUW�

,QVWHDG�RI� ILQGLQJ�WKH� WHVWLPRQ\�DGPLVVLEOH�XQGHU��������� WKH� FRXUW�

ZKLOH�FRQFOXGLQJ�WKDW�WKH�HYLGHQFH�ZDV�SURSHUO\�H[FOXGDEOH��HPEDUNHG�XSRQ

WKH� VOLSSHU\� VORSH� RI� WULDO� VWUDWHJ\� DQDO\VLV�� � 7KH� &RXUW� GHWHUPLQHG� WKDW

XQGHU� WKH� IDFWV� SUHVHQWHG� D� UHDVRQDEOH� EDVLV� IRU� QRW� REMHFWLQJ� WR� WKH

DGPLVVLRQ� RI� WKH� FRQILGHQWLDO� FRPPXQLFDWLRQV� ZDV� DSSDUHQW� RQ� WKH� UHFRUG

WKDW�FRXOG�KDYH�H[SODLQHG�FRXQVHO
V�IDLOXUH�WR�REMHFW���6LQFH�WULDO�FRXQVHO�KDG

QRW�EHHQ�TXHVWLRQHG�DV�WR�KLV�PRWLYHV�KH�ZDV�GHHPHG�WR�EH�HIIHFWLYH�XSRQ

WKH�DSSDUHQW�JURXQGV�ZLWKRXW�D�GHWHUPLQDWLRQ�RI�KLV�DFWXDO�UHDVRQV���8QGHU

WKLV�DSSURDFK�WKH�&RXUW�GLG�QRW�ILQG�FRXQVHO�LQHIIHFWLYH�EXW�GLG�OHDYH�D�UDWKHU

FOHDU�VWDWHPHQW�WKDW�WKH�FRPPXQLFDWLRQV�ZHUH�LQGHHG�SULYLOHJHG�

,W� LV� SRVVLEOH�� RI� FRXUVH�� WKDW� RXU� 6XSUHPH� &RXUW� QHYHU� HYHQ

FRQWHPSODWHG� WKH� DSSOLFDELOLW\� RI� �� ����� ZKHQ� DQDO\]LQJ� +DQFKDULN�

+RZHYHU��LQ�RXU�RSLQLRQ��JLYHQ�WKH�JUHDW�OHYHO�RI�OHJDO�VFKRODUVKLS�SRVVHVVHG

E\�RXU�KLJKHVW�FRXUW�DQG�WKH�IDFW�WKDW�WKH\�DUH�ZHOO�YHUVHG�LQ�WKH�ODZ�RI�WKLV

&RPPRQZHDOWK��WKH�&RXUW
V� IDLOXUH� WR�GLVFXVV� WKLV�VHFWLRQ�SURYLGHV�DW� OHDVW

VRPH� DGGLWLRQDO� ZHLJKW� WR� WKH� DSSHOODQW
V� SRVLWLRQ� WKDW� WKH� FRQILGHQWLDO
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FRPPXQLFDWLRQ�SULYLOHJH�FRQWLQXHV�WR�H[LVW�LQ�FDVHV�OLNH�+DQFKDULN�DQG�WKH

SUHVHQW�RQH�

7KH� &RPPRQZHDOWK� DWWHPSWV� WR� EROVWHU� LWV� �� ����� DUJXPHQW� E\

FLWDWLRQ� WR� &RPPRQZHDOWK� Y�� $UQROG�� ���� $��G� ���� �3D�6XSHU�� ������

$UQROG�LQYROYHG�D�FULPLQDO�SURFHHGLQJ�DQG�GRHV�GLVFXVV�WKH�SUHGHFHVVRU�RI��

������ WKXV� DOORZLQJ� WKH� &RPPRQZHDOWK� WR� DUJXH� WKDW� �� ����� KDV

DSSOLFDELOLW\�WR�FULPLQDO�FDVHV���'HVSLWH�$UQROG
V�FLWDWLRQ�WR�WKLV�VHFWLRQ�ZH

FDQQRW�DJUHH�WKDW�KDV�WKH�HIIHFW�WKH�&RPPRQZHDOWK�VXJJHVWV�

:H�FDQQRW�VSHDN�IRU�WKH�$UQROG�SDQHO�DQG�H[SODLQ�ZK\�WKH\�FKRVH�WR

GLVFXVV�WKH�VHFWLRQ�DW�LVVXH���+RZHYHU��ZH�FDQQRW�FRQFOXGH�WKDW�WKH�LQFOXVLRQ

RI�D�GLVFXVVLRQ�RI�WKLV�VHFWLRQ�QHFHVVLWDWHV�DSSOLFDWLRQ�RI�WKDW�VHFWLRQ�WR�WKH

SUHVHQW� FDVH�� � $W� LVVXH� LQ�$UQROG�ZHUH� LQFXOSDWRU\� GLVFORVXUHV�PDGH� E\� D

GHIHQGDQW�WR�D�&<6�ZRUNHU��QRW�WR�D�VSRXVH���,Q�FRQVLGHULQJ�VXFK�GLVFORVXUHV

ZH�FRQFOXGHG� WKDW� WKH�VWDWHPHQWV�PDGH�E\�WKH�DSSHOODQW� WR� D�&<6�ZRUNHU

GLG�QRW�FRQVWLWXWH�D�SULYLOHJHG�FRPPXQLFDWLRQ���:H�QRWHG�WKDW�D�&<6�ZRUNHU

DFWV� DV� DQ� LQYHVWLJDWLYH� DUP� RI� &<6� DQG�� DV� VXFK�� DFWV� RQ� EHKDOI� RI� WKH

&RPPRQZHDOWK�� � 6LQFH� D� &<6� ZRUNHU� LV� DQ� DJHQW� RI� WKH� &RPPRQZHDOWK�

DOEHLW� D� GLIIHUHQW� EUDQFK� WKDQ� WKH�'LVWULFW�$WWRUQH\
V� RIILFH�� LW� LV� GLIILFXOW� WR

DVVHUW�WKDW�D�FRQILGHQWLDO�UHODWLRQVKLS�H[LVWV�RU�WKDW�WKHUH�ZRXOG�EH�DQ\�NLQG

RI�SULYLOHJH�DWWDFKLQJ�WR�FRPPXQLFDWLRQV�PDGH�WR�D�&<6�ZRUNHU���6LQFH�WKH

SDQHO�FRQFOXGHG�WKDW�WKHUH�ZDV�QR�SULYLOHJHG�FRPPXQLFDWLRQ�LQ�$UQROG��E\
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LPSOLFDWLRQ� WKH\�GLG�QRW� ILQG�WKDW��������� RU� LWV� SUHGHFHVVRU�� RYHUURGH� WKH

SULYLOHJH���)XUWKHU��DV�WKHUH�ZDV�QR�KXVEDQG�ZLIH�SULYLOHJH� LQ�$UQROG�HYHQ

KDG�WKH�SDQHO�FRQFOXGHG�WKDW��������DSSOLHG�WR�WKDW�FDVH��LW�ZRXOG�QRW�KDYH

QHFHVVDULO\�IROORZHG�WKDW�LW�ZRXOG�DSSO\�KHUH�ZKHUH�WKHUH�LV�D�VSHFLILF�VHFWLRQ

SURWHFWLQJ� VXFK� FRPPXQLFDWLRQV�� � &RQVHTXHQWO\�� ZH� GR� QRW� ILQG� $UQROG

LQVWUXFWLYH�WR�WKH�LQTXLU\�EHIRUH�XV�

:H� DUH� DZDUH� WKDW� D� VWULFW� DSSOLFDWLRQ� RI� WKH� KXVEDQG�ZLIH

FRQILGHQWLDOLW\�SULYLOHJH�PLJKW� VHHP� WR�SURYLGH� D�KDUVK� UHVXOW� DW� RGGV�ZLWK

PRUDO� VHQVLELOLWLHV�� � $OWKRXJK� QXPHURXV� DSSHDOLQJ� DUJXPHQWV� FRXOG� EH

DGYDQFHG�IRU�WKH�SURYLVLRQ�RI�SROLF\�H[FHSWLRQV�WR�WKH�SULYLOHJH�LQ�TXHVWLRQ�

QRQH�DUH�SUHVHQWHG�LQ�WKH�UHOHYDQW�VHFWLRQV�DQG�ZH�DUH�QRW�HPSRZHUHG� WR

FDUYH� RXW�H[FHSWLRQV� WKDW�PLJKW� VHUYH� YDOLG� SROLF\� FRQVLGHUDWLRQV�� � 6XFK� D

IXQFWLRQ� LV� UHVHUYHG� IRU� RXU� OHJLVODWXUH� RU�� SHUKDSV�� RXU� 6XSUHPH� &RXUW�

)XUWKHU��DOWKRXJK�WKH�&RPPRQZHDOWK�PDNHV�DQ�LPSDVVLRQHG�SOHD��EDVHG�LQ

ODUJH� SDUW� XSRQ� D� FRPPRQ� ORJLF� RU� PRUDO� DSSHDO�� LQWHOOHFWXDOO\� WKHLU

DUJXPHQWV�IDLO���0DQ\�RI�WKH�&RPPRQZHDOWK
V�DUJXPHQWV�HVVHQWLDOO\�HTXDWH

WR� D� FRPSODLQW� WKDW� WKH\� FDQQRW� REWDLQ� D� FRQYLFWLRQ� RQ� FHUWDLQ� RIIHQVHV

XQOHVV�WKH�FRPPXQLFDWLRQV�DUH�DGPLWWHG�DQG�WKDW�VXUHO\�WKH�OHJLVODWXUH�FRXOG

QRW�KDYH�LQWHQGHG�VXFK�D�VFHQDULR���7KH�&RPPRQZHDOWK
V�DUJXPHQW�LJQRUHV

WKH�IDFW�WKDW�WKH�HOHPHQWV�RI�DQ�RIIHQVH�DUH�RQH�PDWWHU�DQG�LVVXHV�RI�SURRI
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DQG�HYLGHQFH�DUH�DQRWKHU���7KH\�DUH��LQ�HVVHQFH��WKH�SURYHUELDO��DSSOHV�DQG

RUDQJHV��

&ULPLQDO� RIIHQVHV� DUH� GHILQHG� E\� WKHLU� HOHPHQWV� DQG� WKH

&RPPRQZHDOWK� LV� REOLJDWHG� XQGHU� WKH� ODZ� WR� SURYH� HDFK� HOHPHQW� EH\RQG

UHDVRQDEOH�GRXEW���5XOHV�RI�HYLGHQFH�DUH�SROLF\�FRPSURPLVHV�ZKLFK�DWWHPSW

WR�IDLUO\�ZHLJK�FRPSHWLQJ�LQWHUHVWV��WKH�GHVLUH�WR�KDYH�FRQWURYHUVLHV�GHFLGHG

XSRQ�DOO�WKH�IDFWV�DQG�WKH�SHUFHLYHG�QHHG�WR�H[FOXGH�FHUWDLQ�HYLGHQFH�IURP

FRQVLGHUDWLRQ� IRU�D� YDULHW\� RI� SXUSRVHV�� LQFOXGLQJ�TXHVWLRQV� RI� UHOLDELOLW\� RU

SROLF\� PDWWHUV�� � 8QGRXEWHGO\� WKH� &RPPRQZHDOWK
V� WDVN� RI� SURYLQJ� D

GHIHQGDQW
V�JXLOW�LV�PDGH�PRUH�GLIILFXOW�E\�WKH�UXOHV�RI�HYLGHQFH�MXVW�DV�LW�LV

ZLWK� UHJDUG� WR� ODZV� UHODWLQJ� WR� VHDUFK� DQG� VHL]XUH� DQG� VXSSUHVVLRQ� RI

HYLGHQFH���1HYHUWKHOHVV��VXFK�UXOHV�RI�HYLGHQFH�H[LVW��DV�GR�ODZV�SHUWDLQLQJ

WR�VHDUFK�DQG�VHL]XUH��EHFDXVH�LQ�D� IUHH�VRFLHW\��DQG�ZLWKLQ�WKH�FRQWH[W�RI

RXU�FULPLQDO�MXVWLFH�V\VWHP��WKH\�DUH�GHHPHG�WR�VHUYH�DQG�SURPRWH�LQWHUHVWV

DQG�SROLFLHV� WKDW� DUH� FRQVLGHUHG� UDWKHU� LPSRUWDQW�� � ,I� WKHVH� UXOHV� UHVXOW� LQ

FHUWDLQ� RIIHQGHUV� JRLQJ�XQSXQLVKHG� LW� LV� VHHQ� DV� D� QHFHVVDU\� HYLO� WKDW� RXU

VRFLHW\� WROHUDWHV� WR� SURPRWH� LQGLYLGXDO� IUHHGRP� RU� RWKHU� JRDOV�� VXFK� DV

LQWLPDF\� LQ�PDUULDJH�DQG�D� VHQVH�RI� VHFXULW\� UHJDUGLQJ� FRPPXQLFDWLRQV� WR

RQH
V�VSRXVH����7KXV��DOWKRXJK�ZH�V\PSDWKL]H�ZLWK�WKH�&RPPRQZHDOWK�ZKHQ

����������������������������������
�� ,Q� UHIHUHQFH� WR� WKH� SULYLOHJH� LQ� TXHVWLRQ� LW� KDV� EHHQ� ZULWWHQ� WKDW� �>W@KH
SULQFLSOH� UDWLRQDOH� IRU� WKH� SULYLOHJH� LV� WKH� SUHVHUYDWLRQ� RI�PDULWDO� KDUPRQ\
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WKH\� FRQWHQG� WKDW� H[FOXVLRQ� RI� WKH� FRPPXQLFDWLRQV� PD\� PDNH� LW� YHU\

GLIILFXOW�LI�QRW�LPSRVVLEOH�WR�VXFFHVVIXOO\�SURVHFXWH�DSSHOODQW�RQ�VRPH�RI�WKH

FKDUJHV��ZH�FDQQRW�DOORZ� WKHVH�DUJXPHQWV� WR� LQIOXHQFH�RXU�DQDO\VLV�RI� WKH

ODZ�� �7KH�&RPPRQZHDOWK�SUHVHQWV�QR�DXWKRULW\�WKDW�VXJJHVWV�VWDWXWRU\��RU

HYHQ�FRPPRQ�ODZ��UXOHV�RI�HYLGHQFH�VKRXOG�EH�FRQVWUXHG�LQ�UHODWLRQ�WR�WKHLU

SUREDEOH� HIIHFW� RQ� WKH� DELOLW\� WR� SURVHFXWH� FHUWDLQ� RIIHQVHV� DQG� ZH� DUH

XQDZDUH�RI�DQ\�WKDW�VXSSRUWV�WKLV�WKHVLV�

7KH� &RPPRQZHDOWK� DOVR� DUJXHV� WKDW� FHUWDLQ� RI� WKH� FRPPXQLFDWLRQV

PXVW� ORVH� WKHLU� SULYLOHJHG� VWDWXV� EHFDXVH� WKH� FRPPXQLFDWLRQV� WKHPVHOYHV

FRPSULVH�FULPLQDO�DFWLYLW\���6SHFLILFDOO\��WKH�&RPPRQZHDOWK�DUJXHV�WKDW�WKH

FRPPXQLFDWLRQV�ZKHUHLQ�DSSHOODQW�ZDV�VROLFLWLQJ�.LP�6SHW]HU�WR�KHOS�KLP�VHW

XS�D�VH[XDO�HQFRXQWHU�ZLWK�KLV�VWHSGDXJKWHUV�FDQQRW�EH�SULYLOHJHG�EHFDXVH

WKH� FRPPXQLFDWLRQV� DUH�QRW�PHUHO\� HYLGHQFH�RI� FULPH�� EXW� WKH\� FRQVWLWXWH

WKH�FULPH�WKHPVHOYHV���:H�DUH�QRW�SHUVXDGHG�E\�WKH�&RPPRQZHDOWK
V�SOHD�

$V� ZH� VWDWHG� DERYH�� HOHPHQWV� RI� RIIHQVHV� DQG� UXOHV� RI� HYLGHQFH� DUH� WZR

VHSDUDWH�PDWWHUV���6HFWLRQ������LV�D�UXOH�RI�HYLGHQFH�DQG�FRQIHUV�SULYLOHJHG

VWDWXV� XSRQ� PDULWDO� FRPPXQLFDWLRQV�� LW� PDNHV� QR� H[FHSWLRQ� IRU

FRPPXQLFDWLRQV� ZKLFK� DUH� WKHPVHOYHV� FULPLQDO�� � $GGLWLRQDOO\�� ZH� EHOLHYH

�������������������������������������������������������������������������������������������������������������
WKURXJK� WKH� SURWHFWLRQ� RI� FRQILGHQWLDO� PDULWDO� FRPPXQLFDWLRQV�� � 7KH
/HJLVODWXUH��DIWHU�ZHLJKLQJ�VRFLHW\
V�LQWHUHVW�LQ�SURWHFWLQJ�LQWLPDF\�GXULQJ�D
PDUULDJH� DJDLQVW� WKH� QHHG� IRU� WKH� SUHVHQWDWLRQ� RI� HYLGHQFH� DW� WULDO�� KDV
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WKDW�WKLV�SRVLWLRQ�LV�UHIXWHG�E\�&RPPRQZHDOWK�Y��6DYDJH������$��G����

�3D�6XSHU��������

,Q�6DYDJH�ZH�UHDIILUPHG�WKH�KXVEDQG�ZLIH�FRQILGHQWLDOLW\�SULYLOHJH�LQ

WKH�FRQWH[W�RI�D�UREEHU\�FDVH�SHUSHWUDWHG�E\�D�KXVEDQG�DQG�ZLIH�WHDP���$W

WULDO�WKH�ZLIH�ZDV�SHUPLWWHG�WR�WHVWLI\�DJDLQVW�KHU�KXVEDQG�WKHUHE\�GLYXOJLQJ

FRQILGHQWLDO� FRPPXQLFDWLRQV� UHODWLQJ� WR� WKH� SODQQLQJ� DQG� FRPPLVVLRQ� RI� D

UREEHU\���2Q�DSSHDO�ZH�FRQFOXGHG�WKDW�WKH�FRPPXQLFDWLRQV�ZHUH�SULYLOHJHG

XQGHU� �� ����� GHVSLWH� WKH� &RPPRQZHDOWK
V� DUJXPHQW� WKDW� WKH� SULYLOHJH

VKRXOG� QRW� H[WHQG� WR� WKHVH� FRPPXQLFDWLRQV� EHFDXVH� WKH\� ZHUH� LQ

IXUWKHUDQFH� RI� FULPLQDO� DFWLYLW\�� � 7KH� &RPPRQZHDOWK� DUJXHV� WKDW� 6DYDJH

VKRXOG� QRW� FRQWURO� WKLV� FDVH� EHFDXVH�� DV� QRWHG� DERYH�� KHUH� WKH

FRPPXQLFDWLRQV� DUH� QRW� MXVW� LQ� IXUWKHUDQFH� RI� FULPLQDO� DFWLYLW\� EXW� DUH

WKHPVHOYHV� WKH� FULPLQDO� DFWLYLW\�� QRWDEO\� FULPLQDO� VROLFLWDWLRQ�� � 7KH

&RPPRQZHDOWK
V� DUJXPHQW� LV� XQFRQYLQFLQJ�� KRZHYHU�� EHFDXVH� LQ� 6DYDJH

WKH�FRPPXQLFDWLRQV�FRXOG�HDVLO\�KDYH�EHHQ�UHJDUGHG�DV�FULPLQDO�VROLFLWDWLRQV

DV� ZHOO�� RU� SDUW� DQG� SDUFHO� RI� D� FULPLQDO� FRQVSLUDF\��� � 7KXV�� WKH

�������������������������������������������������������������������������������������������������������������
IRXQG� WKH� SUHVHUYDWLRQ� RI� PDULWDO� KDUPRQ\� WR� EH� PRUH� LPSRUWDQW��
3HQQV\OYDQLD�(YLGHQFH���������3DFNHO�3RXOLQ���������

�� ,Q� 6DYDJH� WKH� GHIHQGDQW
V� ZLIH�� ZKLOH� DSSDUHQWO\� H[SODLQLQJ� KHU
SDUWLFLSDWLRQ�LQ�WKH�UREEHU\��WHVWLILHG�WKDW�KHU�KXVEDQG��WROG�PH�,�KDG�WR�GR
LW«���+H�MXVW�WROG�PH�,�KDG�WR�GR�LW��HLWKHU�WKDW�RU�,�KDG�WR�JR�NLOO�VRPHERG\
GRZQ�RQ�WKH�6TXDUH��������$��G�DW�����
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FRPPXQLFDWLRQV�DW�LVVXH�LQ�6DYDJH�ZHUH�DV�PXFK��FULPLQDO�DFWLYLW\��DV�DUH

WKH�FRPPXQLFDWLRQV�KHUH��\HW�WKH\�ZHUH�GHHPHG�WR�EH�SULYLOHJHG�UHJDUGOHVV�

1RQHWKHOHVV��ZH�GR�DJUHH�ZLWK� WKH�&RPPRQZHDOWK� WKDW� VRPH� RI� WKH

�FRPPXQLFDWLRQV��EHWZHHQ�DSSHOODQW�DQG�0UV��6SHW]HU�PLJKW�IDOO�RXWVLGH�WKH

KXVEDQG�ZLIH� FRQILGHQWLDOLW\� SULYLOHJH�� � 8QGHU� �� ����� RQO\� �FRQILGHQWLDO

FRPPXQLFDWLRQV��EHWZHHQ�VSRXVHV�DUH�SULYLOHJHG���,W�KDV�EHHQ�VWDWHG�WKDW

�>Z@KHWKHU� D� FRPPXQLFDWLRQ� LV� WR� EH� FRQVLGHUHG� DV� FRQILGHQWLDO� GHSHQGV

XSRQ�LWV�FKDUDFWHU�DV�ZHOO�DV�XSRQ�WKH�UHODWLRQ�RI�WKH�SDUWLHV���,W�LV�HVVHQWLDO

WKDW�LW�VKRXOG�EH�PDGH�LQ�FRQILGHQFH�DQG�ZLWK�WKH�LQWHQWLRQ�WKDW�LW�VKRXOG�QRW

EH�GLYXOJHG����6HLW]�Y��6HLW]������3D���������$���������������$OWKRXJK�WKHUH

LV� OLWWOH� DXWKRULW\� H[SRXQGLQJ�XSRQ�ZKDW� LV� DQG�ZKDW� LV� QRW� D� �FRQILGHQWLDO

FRPPXQLFDWLRQ��LQ�6HLW]�WKH�FRXUW�VWDWHG�

,I�QRW�PDGH�EHFDXVH�RI�WKH�UHODWLRQ�RI�WKH�SDUWLHV�DQG�LQ�WKH
FRQILGHQFH� ZKLFK� WKDW� UHODWLRQ� LQVSLUHV� DQG� ZKLFK� LW� LV� WKH
SROLF\� RI� WKH� ODZ� WR� KROG� LQYLRODWH�� LW� LV� QRW� SULYLOHJHG�
2UGLQDULO\�LW�PLJKW�EH�LQIHUUHG�WKDW�FRPPXQLFDWLRQV�PDGH�E\
D�KXVEDQG�WR�KLV�ZLIH�ZHUH�PDGH�ZLWK�WKH� LQWHQW�DQG� LQ� WKH
FRQILGHQFH�PHQWLRQHG��EXW�WKH�FLUFXPVWDQFHV�DQG�WKH�QDWXUH
RI�WKH�VWDWHPHQW�UHSHO�VXFK�D�SUHVXPSWLRQ�LQ�WKLV�FDVH���7KH
GLVFORVXUHV� VRXJKW� WR� EH� PDGH�«� GLG� QRW� UHODWH� WR� WKH
FRQIHVVLRQ�RI�D�SHQLWHQW�KXVEDQG�ZKR�KDG�FRQILGHG�WR�KLV�ZLIH
WKH� VWRU\� RI� KLV� ZURQJGRLQJ�� EXW� WR� D� ERDVWIXO� DQG� GHILDQW
GHFODUDWLRQ� RI�KLV�PLVFRQGXFW� DQG� RI� KLV� LQWHQWLRQ� WR� RSHQO\
SHUVLVW� LQ� KLV� FRXUVH�� DFFRPSDQLHG� E\� LQVROHQW� DQG� EUXWDO
WDXQWV�

,G�������3D��DW�����������$��DW�BB�
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$� PDUULDJH� LV� DQ� LQWLPDWH� UHODWLRQVKLS� EHWZHHQ� VSRXVHV� GHHPHG� WR

LQVSLUH� D� VKDULQJ� RI� WKRXJKWV� DQG� IHHOLQJV� WKDW� ZRXOG� QRW� EH� VKDUHG� ZLWK

YLUWXDOO\� DQ\RQH�HOVH� DQG� WKH�EHOLHI� WKDW� WKHVH� FRPPXQLFDWLRQV�ZLOO� QRW� EH

IXUWKHU�GLVVHPLQDWHG���7KH�HQWLUH�SULYLOHJH�LQ�TXHVWLRQ�ZDV�GHVLJQHG�WR�NHHS

VXFK�FRPPXQLFDWLRQV�VDFURVDQFW�DQG�WR�HQVXUH�WKH�H[SHFWDWLRQ�WKDW�WKH\�ZLOO

UHPDLQ�FRQILGHQWLDO���+RZHYHU��XQGHU�6HLW]��LW�DSSHDUV�WKDW�FRPPXQLFDWLRQV

ZKLFK�DUH�QRW�PDGH�GXH�WR�WKH�PDULWDO�UHODWLRQVKLS�DQG�LQ�WKH�FRQILGHQWLDOLW\

WKDW� D� PDULWDO� UHODWLRQVKLS� LQVSLUHV� ZLOO� QRW� QHFHVVDULO\� HQMR\� WKH� VXEMHFW

SULYLOHJH���7KHUH�WKH�FRPPXQLFDWLRQ�LQ�TXHVWLRQ�ZDV�D�GLVFORVXUH�RI�DQ�H[WUD�

PDULWDO� DIIDLU� E\� D� KXVEDQG� WR� KLV� ZLIH�� � %XW� WKH� GLVFORVXUH� ZDV� QRW� D

FRQWULWHIXO� GLVFORVXUH�� RU� HYHQ� D� PDWWHU� RI� IDFWXDO� GLVFORVXUH� ZKLFK�

SUHVXPDEO\��ZRXOG� KDYH� EHHQ� UHJDUGHG� DV� SULYLOHJHG�� UDWKHU� LW� ZDV� LQ� WKH

QDWXUH�RI�D�WDXQW��WKH�KXVEDQG�ZDV�ILJXUDWLYHO\�UXEELQJ�KLV�ZLIH
V�QRVH�LQ�WKH

QHZV� RI� DQ� H[WUDPDULWDO� DIIDLU�� � &RQVHTXHQWO\�� LW� ZDV� FRQFOXGHG� WKDW� WKH

FRPPXQLFDWLRQ�ZDV� QRW� RQH� LPEXHG�ZLWK� WKH� �FRQILGHQWLDOLW\�� RI� D�PDULWDO

UHODWLRQVKLS�

,W�LV�QRW�HDV\�WR�JUDIW�D�ZRUNDEOH�UXOH�RI�ODZ�IURP�WKH�6HLW]�KROGLQJ�

DOWKRXJK�LW�DSSHDUV�FOHDU�WKDW�D�SUHVXPSWLRQ�H[LVWV�WKDW�DOO�FRPPXQLFDWLRQV

EHWZHHQ�KXVEDQG�DQG�ZLIH�DUH� �FRQILGHQWLDO��� �6HH�+DQFKDULN������3D��DW

������������$��G�DW��������1HYHUWKHOHVV��XQGHU�WKH�DXWKRULW\�RI�6HLW]��QRW

DOO�VSRNHQ�ZRUGV�EHWZHHQ�D�KXVEDQG�DQG�ZLIH�ZLOO�HQMR\�WKH�SULYLOHJH�XQGHU
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FRQVLGHUDWLRQ�KHUH���,W�ZRXOG�VHHP�WKDW�LI�WKH�QDWXUH�RI�WKH�FRPPXQLFDWLRQ�LV

QRW�LPEXHG�ZLWK�DQ�DXUD�RI�D�VKDULQJ�GLVFORVXUH�SUHFLSLWDWHG�ODUJHO\�GXH�WR

WKH� FORVHQHVV� VSRXVHV� VKDUH�� WKHQ� DUJXDEO\� LW� LV� QRW� SULYLOHJHG�� � ,Q� WKLV

FRQWH[W� LW� ZRXOG� VHHP� ORJLFDO� WKDW� FHUWDLQ� FRPPXQLFDWLRQV� ZKLFK�� IRU� DOO

LQWHQWV�DQG�SXUSRVHV��YLFWLPL]H�WKH�VSRXVH�FRXOG�QRW�UHDVRQDEO\�EH�H[SHFWHG

WR�EH� NHSW� D� VHFUHW� E\� WKH�YLFWLPL]HG� VSRXVH�QRU� FRXOG� WKH\�EH�GHHPHG�D

VKDULQJ� RI� LGHDV� FRQVLVWHQW� ZLWK� WKH� LQWLPDF\� RI� D� PDULWDO� UHODWLRQ�� � )RU

H[DPSOH��WKUHDWV�RI�VHULRXV�ERGLO\�LQMXU\�RU�GHDWK�OHYHOHG�DJDLQVW�D�VSRXVH

FRXOG�EH�GHHPHG�DGPLVVLEOH�EHFDXVH�WKUHDWHQLQJ�DQRWKHU�LV�QRW�DQ�LQWLPDWH

VKDULQJ� RI� LGHDV� QRU� LV� LW� OLNHO\� WR� SURPRWH� DGGLWLRQDO� VKDULQJ� RI� LGHDV�

)XUWKHU�� LW� LV� QHLWKHU� ORJLFDO� QRU� UHDVRQDEOH� WR� EHOLHYH� D� VSRXVH� ZRXOG� RU

VKRXOG�NHHS�VXFK�WKUHDWV�D�VHFUHW�RXW�RI�D�VHQVH�RI�OR\DOW\�WR�WKH�WKUHDWHQLQJ

VSRXVH� DQG�RU� WKH� PDULWDO� XQLRQ��� � 6LPLODUO\�� FRPPXQLFDWLRQV� ZKLFK� ZHUH

LQVWUXPHQWDO� LQ� FRPPLWWLQJ� D� IUDXG� DJDLQVW� RQH
V� VSRXVH� VKRXOG� QRW� EH

WKRXJKW� RI� DV� FRPPXQLFDWLRQV� D� VSRXVH� ZRXOG� NHHS� VHFUHW� EHFDXVH� WKH

FRPPXQLFDWLRQV�ZHUH�LQVWUXPHQWDO�LQ�WKH�DVVHUWLQJ�VSRXVH
V�EHWUD\DO�RI�WKH

RWKHU�VLPLODU�WR�WKH�NLQG�IRXQG�LQ�6HLW]�

����������������������������������

��7KLV�LV�QRW�WR�VXJJHVW�WKDW�FRPPXQLFDWLRQV��HYHQ�LQVXOWLQJ�RU�GLVSDUDJLQJ
FRPPHQWV�� RFFXUULQJ� LQ� UHODWLYHO\� �QRUPDO�� PDULWDO� VTXDEEOHV� DQG� �ILJKWV�
DUH�WR�EH�GHHPHG�DGPLVVLEOH�DW�WULDO���)HZ�PDUULHG�FRXSOHV�ZRXOG�ZDQW�VXFK
FRPPXQLFDWLRQV�GLVVHPLQDWHG�
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+RZHYHU��WKH�PHUH�IDFW�WKDW�WKH�VXEMHFW�RI�WKH�GLVFORVXUH�LV�XQVHHPO\

RU�VRFLDOO\�DEKRUUHQW�GRHV�QRW�QHFHVVDULO\�LQYDOLGDWH�WKH�FRQILGHQWLDOLW\���7KH

FDVHV�GLVFXVVHG�DERYH�HVWDEOLVK� WKDW� GLVFORVXUHV� RI� SULRU� LOOHJDO� FRQGXFW� RU

DGPLVVLRQV�RI�JXLOW��HYHQ�DQ� LQFXOSDWRU\� VWDWHPHQW� RI� FRPPLWWLQJ�PXUGHU��

DUH�LPEXHG�ZLWK�WKH�DXUD�RI�FRQILGHQWLDOLW\�DV�DUH�FRPSOLFLW�FRPPXQLFDWLRQV

ZLWK�RQH
V�VSRXVH�LQ�IXUWKHUDQFH�RI�FULPLQDO�DFWLYLW\���7KXV��WKH�IRFXV�RI�WKH

SULYLOHJH� DSSHDUV� WR� EH� XSRQ� WKH� QDWXUH� RI� WKH� VKDULQJ�� QRW� WKH� VXEMHFW

PDWWHU�RI�WKH�FRPPXQLFDWLRQ�

,W�ZRXOG�EH�LPSRVVLEOH�IRU�XV�WR�GHILQLWLYHO\�UXOH�XSRQ�HDFK�DQG�HYHU\

FRPPXQLFDWLRQ�UHODWHG�E\�0UV��6SHW]HU�IRU�DGPLVVLELOLW\�XQGHU�WKLV�VWDQGDUG�

LQ�SDUW�EHFDXVH�WKH�QDWXUH� RI� WKH� FRPPXQLFDWLRQV�ZHUH�QRW� DOZD\V� FOHDUO\

DUWLFXODWHG�E\�0UV��6SHW]HU�DQG�WKH�WHQVHV�RI�WKH�FRPPXQLFDWLRQV�ZHUH�RIWHQ

FRQIXVHG�� �8QGRXEWHGO\�XSRQ� UHPDQG� WKH� WULDO� FRXUW�ZLOO� EH� FDOOHG�XSRQ� WR

UXOH�RQ�QXPHURXV�SRWHQWLDOO\�SULYLOHJHG�FRPPXQLFDWLRQV���7KH�IROORZLQJ�FDQ

EH�XWLOL]HG�DV�D�JXLGH�IRU�WKRVH�UXOLQJV�

$GGUHVVLQJ� WKH� YDULRXV� JHQHUDO� FDWHJRULHV� RI� FRPPXQLFDWLRQV

SUHVHQWHG�LQ�WKLV�DSSHDO�ZH�FRQFOXGH�WKDW�DSSHOODQW
V�GLUHFW�WKUHDWV�WR�LQMXUH

RU�NLOO�KLV�ZLIH�GR�QRW�KDYH�WKH�DXUD�RI�FRQILGHQWLDOLW\�ZKLFK�LV�WKH�KDOOPDUN�RI

����������������������������������

��6HH��&RPPRQZHDOWK�Y��&ODUN������$��G������3D�6XSHU���������LQ�ZKLFK
VWDWHPHQWV�E\�D�KXVEDQG�WR�KLV�ZLIH�WKDW�KH�EHOLHYHG�KH�KDG�MXVW�VKRW�DQG
NLOOHG�VRPHRQH�ZHUH�FRQILUPHG�WR�EH�SULYLOHJHG�XQGHU��������
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WKH�SULYLOHJH���,W�LV�GLIILFXOW�WR�FRQFOXGH�WKDW�D�WKUHDW�WR�LQMXUH�RQH
V�VSRXVH�LV

PDGH� FRQVLVWHQWO\� ZLWK� WKH� FRQILGHQWLDOLW\�� LQWLPDF\� DQG� VHFUHF\� WKDW� D

PDULWDO�UHODWLRQVKLS�LQVSLUHV���,QGHHG��D�WKUHDW�RI�VXFK�D�VHULRXV�PDJQLWXGH�LV

HQWLUHO\�UHSXJQDQW�WR�WKH�LQWLPDF\�DQG�FRQILGHQWLDOLW\�WKDW�D�PDULWDO�XQLRQ�LV

GHHPHG�WR�LQVSLUH�

$OVR�� LQIRUPDWLRQ� FRQYH\HG�DV� SDUW� RI� WKH� WKUHDW� RU� SK\VLFDO� DVVDXOW�

EXW�ZKLFK�LV�QRW�LWVHOI�D� WKUHDW��PD\�EH�DGPLVVLEOH�DV�ZHOO� VLQFH� WKH�HQWLUH

FRPPXQLFDWLRQ�KDV�WKH�VDPH�WKUHDWHQLQJ�DVSHFW�RU�LV�KRSHOHVVO\�LQWHUWZLQHG

ZLWK�WKH�WKUHDW�RU�DVVDXOW���$Q�H[DPSOH�RI�WKLV�NLQG�RI�FRPPXQLFDWLRQ�FRXOG

EH�IRXQG�LQ�0UV��6SHW]HU
V�WHVWLPRQ\�WKDW��+H�SXOOHG�KLV�NQLIH�RXW�� �+H�SXW

KLV�NQLIH�WKH�WLS�RI�WKH�EODGH�XS�WR�P\�WKURDW��SXVKHG�LW�LQ�D�OLWWOH�ELW�DQG�KH

VDLG�,�DP�JRLQJ�WR�NLOO�\RX�LI�\RX�GRQ
W�JR�RYHU� ULJKW�QRZ�DQG� WHOO� WKHP�WR

OHDYH�����1�7�����������DW�������,Q�WKLV�VLWXDWLRQ�LW�ZRXOG�QRW�EH�QHFHVVDU\�WR

VHYHU�WKH�ZRUGV��LI�\RX�GRQ
W�JR�RYHU�ULJKW�QRZ�DQG�WHOO�WKHP�WR�OHDYH��IURP

WKH� UHVW� RI� WKH� VWDWHPHQW�� � *LYHQ� WKDW� DSSHOODQW� KDG� D� NQLIH� WR� KLV� ZLIH
V

WKURDW�DQG�WKUHDWHQHG�WR�NLOO�KHU�WKH�FRPPXQLFDWLRQ�FRXOG�QRW�EH�WKRXJKW�RI

DV� D� FRPPXQLFDWLRQ� LQVSLUHG� E\� WKH� FRQILGHQFH� DQG� LQWLPDF\� RI� D� PDULWDO

UHODWLRQVKLS�DQG�VLQFH�WKH�QRQ�WKUHDWHQLQJ�LQIRUPDWLRQ�ZDV�LQWHUWZLQHG�ZLWK

WKH�WKUHDW�LW�WDNHV�RQ�WKH�FKDUDFWHU�RI�D�WKUHDW�DV�ZHOO�

)RU�VLPLODU�UHDVRQV�ZH�FRQFOXGH�WKDW�WKH�GLUHFW�WKUHDWV�WR�LQMXUH�RU�NLOO

WKH�ZLIH
V�GDXJKWHUV�RU�RWKHU�IDPLO\�PHPEHUV�ODFN�WKH�DXUD�RI�FRQILGHQWLDOLW\
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QHFHVVDU\�WR�JDLQ�SULYLOHJHG�VWDWXV���,Q�PDQ\�FDVHV�WKH�SDUHQWDO�LQVWLQFW�LV�VR

VWURQJ�WKDW�D�SDUHQW�ZLOO�YDOXH�WKH�OLIH�RI�D�FKLOG�DERYH�WKHLU�RZQ���7KXV��WKH

WKUHDW�WR�LQMXUH�RU�NLOO�D�FKLOG�VKRXOG�QRW�EH�H[SHFWHG�WR�EH�NHSW�VLOHQW�DQG�LW

UHSUHVHQWV�DV�JUHDW�DQ�DIIURQW�WR�WKH�UHFLSLHQW�VSRXVH�DV�WR�EH�RQ�D�SDU�ZLWK

WKUHDWV� DJDLQVW� WKH� VSRXVH� RU� WKH� WDXQWV� IRXQG� LQ� 6HLW]�� � $� VLPLODU

DVVHVVPHQW�FDQ�EH�PDGH�ZLWK�UHVSHFW�WR�WKUHDWV�DJDLQVW�D�VLEOLQJ�RU�SDUHQW�

,Q� FRQWUDVW�� WKH� LQFXOSDWRU\� VWDWHPHQWV� RU� FRQIHVVLRQV� IDOO� ZLWKLQ� WKH

DPELW� RI� WKH� &ODUN� GHFLVLRQ� �� XQOHVV� KDYLQJ� D� FKDUDFWHU� RI� SHUVRQDOO\

DIIURQWLQJ�WKH�VSRXVH�DQG�PDGH�LQ�VXFK�D�PDQQHU�DV�ZDV�IRXQG�LQ�6HLW]���DV

WKH\� EHDU� WKH� KDOOPDUNV� RI� D� VKDULQJ� PDGH� EHFDXVH� RI� DQG� ZLWKLQ� WKH

FRQILGHQWLDOLW\�RI�D�PDULWDO�UHODWLRQVKLS����6LPLODUO\��WKH�VROLFLWDWLRQ�DWWHPSWV

DQG� WKH� FRPPXQLFDWLRQV� GHVLJQHG� WR� JHW� FHUWDLQ� ZLWQHVVHV� WR� GR� RU� VD\

FHUWDLQ� WKLQJV� LQ� RUGHU� WR� H[FXOSDWH� DSSHOODQW�� DOWKRXJK� LOOHJDO�� DQWL�VRFLDO

DQG� HYHQ� VH[XDOO\� SHUYHUWHG�� ZHUH� PDGH� EHFDXVH� RI� DQG� ZLWKLQ� WKH

FRQILGHQWLDOLW\� RI� D� PDULWDO� UHODWLRQVKLS��� � $V� VXFK�� WKHVH� FRPPXQLFDWLRQV

����������������������������������

�� 6LQFH� DQ� H[SHFWDWLRQ� RI� FRQILGHQWLDOLW\� LV� D�KDOOPDUN� RI� WKH� SULYLOHJH� RQH
FRXOG�DOVR�UHDG�WKH�&ODUN�GHFLVLRQ�WR�PHDQ�WKDW�RQH�FDQ�UHDVRQDEO\�H[SHFW
WKDW� KLV�KHU� VSRXVH� ZLOO� QRW� WXUQ� KLP�KHU� LQWR� WKH� DXWKRULWLHV� ZKHQ� D
FRQIHVVLRQ�RI�JXLOW�LV�PDGH�

�� )XUWKHU�� ZLWK� UHVSHFW� WR� WKH� VROLFLWDWLRQ� FKDUJHV� DQG� FRQVLGHULQJ� 0UV�
6SHW]HU
V�VWDWHPHQWV�DORQH��DQG�QRW�FRQVLGHULQJ�WKDW�VKH�ZDV�ZRUNLQJ�ZLWK
WKH�SROLFH�WR�VQDUH�DSSHOODQW��KHU�DSSDUHQW�FRPSOLFLW\�LQ�WKH�DUUDQJHPHQWV�LV
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UHWDLQ� D� SULYLOHJHG� VWDWXV�� XQOHVV�� DV� LOOXVWUDWHG� DERYH�� WKH\� ZHUH� PDGH

ZLWKLQ� WKH� FRQWH[W� RI� D� SK\VLFDO� DVVDXOW� RU� WKUHDW� RI� VHULRXV� ERGLO\� LQMXU\

XSRQ�0UV��6SHW]HU��

7KH� &RPPRQZHDOWK� DOVR� DUJXHV� WKDW� FHUWDLQ� RI� WKH� FRPPXQLFDWLRQV

ZHUH� QRW� FRQILGHQWLDO� EHFDXVH� WKH\� ZHUH� QRW� PHDQW� WR� EH� NHSW� EHWZHHQ

DSSHOODQW�DQG�0UV��6SHW]HU��RU� LQ� WKH�FDVH�RI� WKH� OHWWHUV�� DSSHOODQW� KDG�QR

H[SHFWDWLRQ� RI� SULYDF\�� � $� KDOOPDUN� RI� WKH� FRQILGHQWLDOLW\� SULYLOHJH� LV� WKH

LQWHQW� WKDW� WKH� FRPPXQLFDWLRQ� QRW� EH� GLYXOJHG� DQG� WKH� EHOLHI� WKDW� WKH

FRPPXQLFDWLRQ� LV� QRW� EHLQJ� KHDUG� �UHDG�� E\� DQRWKHU��&RPPRQZHDOWK� Y�

0D\������3D�����������$��G���������������7KXV��FRPPXQLFDWLRQV�EHWZHHQ

VSRXVHV�LQ�WKH�SUHVHQFH�RI�RWKHUV�DUH�QRW�SULYLOHJHG�QRU�DUH�OHWWHUV�ZKHUH�LW

LV� NQRZQ� WKH\� ZLOO� EH� UHDG�� ,G�� � 7R� WKH� H[WHQW� VRPH� RI� DSSHOODQW
V

FRPPXQLFDWLRQV�ZHUH�PHDQW�WR�EH�SDVVHG�RQ�WKH\�ZRXOG�QRW�EH�FRQILGHQWLDO�

+RZHYHU��LW�ZRXOG�EH�QHFHVVDU\�WKDW�DSSHOODQW�KDG�GLUHFWHG�0UV��6SHW]HU�WR

LQGLFDWH� WKDW� WKH�FRPPXQLFDWHG� FRQWHQW�ZDV� FRPLQJ� IURP�KLP��QRW�PHUHO\

�������������������������������������������������������������������������������������������������������������
VLPLODU�WR�WKH�VFHQDULR�IRXQG�LQ�6DYDJH�IRU�KDG�VKH�QRW�EHHQ�ZRUNLQJ�ZLWK
WKH�SROLFH�KHU�SXUSRUWHG�LQYROYHPHQW�ZRXOG�KDYH�OLNHZLVH�EHHQ�FULPLQDO�

�
�$SSHOODQW�DOVR�FRUUHFWO\�FRQWHQGV�WKDW�WKH�WDSHG�FRQYHUVDWLRQV�EHWZHHQ�KH
DQG�KLV�ZLIH��WR�WKH�H[WHQW�WKH\�UHSUHVHQW��FRQILGHQWLDO�FRPPXQLFDWLRQV���DUH
LQDGPLVVLEOH�XQGHU�WKH�GLFWDWHV�RI����3D�&�6�$�����������7KLV�VHFWLRQ�RI�WKH
:LUHWDSSLQJ� DQG� (OHFWURQLF� 6XUYHLOODQFH� &RQWURO� $FW� VWDWHV� WKDW� �>Q@R
RWKHUZLVH� SULYLOHJHG� FRPPXQLFDWLRQ� LQWHUFHSWHG� LQ� DFFRUGDQFH� ZLWK�� RU� LQ
YLRODWLRQ� RI�� WKLV� FKDSWHU� VKDOO� ORVH� LWV� SULYLOHJHG� FKDUDFWHU��� � 7KHUHIRUH�� WR
WKH� H[WHQW� WKHUH� ZHUH� RWKHUZLVH� SULYLOHJHG� FRQILGHQWLDO� FRPPXQLFDWLRQV
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WKDW� DSSHOODQW� KDG� GLUHFWHG� 0UV�� 6SHW]HU� WR� GR� VRPHWKLQJ� ZKLFK� LQYROYHG

FRPPXQLFDWLQJ� ZLWK� RWKHUV�� � )RU� LQVWDQFH� ZLWK� UHJDUG� WR� DSSHOODQW
V

FRPPXQLFDWLRQV�WR�0UV��6SHW]HU�WR�NHHS�KHU�FKLOGUHQ�DQG�IDPLO\�TXLHW�RU�WR

ZULWH�UHWUDFWLRQ�OHWWHUV�LI�DSSHOODQW�PHUHO\�VWDWHG� �,� WROG�\RX�WR�NHHS� WKRVH

SHRSOH�TXLHW��RU��,�WROG�\RX�WR�KDYH�KHU�ZULWH�D�OHWWHU��WKHQ��RVWHQVLEO\��WKH

FRPPXQLFDWLRQ�GLG�QRW�ORVH�LWV�FRQILGHQWLDOLW\�EHFDXVH�WKHUH�LV�QR�LQGLFDWLRQ

WKDW�DSSHOODQW�LQWHQGHG� WKDW� WKH� LQGLYLGXDOV�NQRZ� WKH�GLUHFWLYH�ZDV�FRPLQJ

IURP� KLP�� � ,I�� RQ� WKH� RWKHU� KDQG�� DSSHOODQW� VWDWHG� �WHOO� WKHP� ,� VDLG� WKH\

EHWWHU� NHHS� TXLHW�� WKHQ� WKH� FRPPXQLFDWLRQ� ZDV� FOHDUO\� LQWHQGHG� WR� EH

SDVVHG� RQ� DQG� DWWULEXWHG� WR� DSSHOODQW�� � 7KXV�� E\� LWV� QDWXUH� LW� ZDV� QRW� D

FRPPXQLFDWLRQ�WKDW�ZDV�FRQILGHQWLDO�EHWZHHQ�KXVEDQG�DQG�ZLIH�

$SSHOODQW
V� OHWWHUV� IURP� SULVRQ� ZHUH� DGGUHVVHG� WR� 0UV�� 6SHW]HU� DQG

WKHLU�WZR�FKLOGUHQ��1LFKRODV�DQG�.HUL��DJHG�DSSUR[LPDWHO\�WZR�DQG�RQH�\HDUV

ROG�DW� WKH�WLPH� LQ�TXHVWLRQ�� � 6LQFH�KLV� FKLOGUHQ�ZHUH� H[WUHPHO\�\RXQJ�DQG

QRW�FDSDEOH�RI�UHDGLQJ�WKHP�RU��LQ�DOO�OLNHOLKRRG�HYHQ�XQGHUVWDQGLQJ�WKHP�LI

UHDG�DORXG��WKH�FRPPXQLFDWLRQV�GR�QRW�ORVH�WKHLU�FRQILGHQWLDOLW\�E\�YLUWXH�RI

WKHP� EHLQJ� DGGUHVVHG� WR� WKH� FKLOGUHQ�� �0D\�� VXSUD�� � +RZHYHU�� WKHUH� LV

VRPH�TXHVWLRQ�DV�WR� WKH�FRQILGHQWLDOLW\�GXH�WR� WKH�SRVVLELOLW\� RI� WKH� OHWWHUV

EHLQJ� UHDG� E\� SULVRQ� RIILFLDOV�� � ,I� WKH� OHWWHUV� ZHUH� EHLQJ� UHDG� E\� SULVRQ

�������������������������������������������������������������������������������������������������������������
FDSWXUHG�RQ�WKH�WDSHV�LQ�TXHVWLRQ�WKRVH�FRPPXQLFDWLRQV�ZHUH� LQDGPLVVLEOH
DW�WULDO�
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RIILFLDOV�DQG�DSSHOODQW�ZDV�DZDUH�RI� WKLV� WKHQ� WKH�DFWXDO� WH[W�RI� WKH� OHWWHUV

ZRXOG�QRW�EH�FRQILGHQWLDO�EHFDXVH�KH�ZRXOG�KDYH�QR�H[SHFWDWLRQ�RI�SULYDF\�

,G�� �2Q� WKH� RWKHU�KDQG��0UV��6SHW]HU� WHVWLILHG� DV� WR� DVSHFWV� RI� WKH� OHWWHUV

EHLQJ�LQ��FRGH��RU�KDYLQJ�PHDQLQJ�RQO\�WR�KHU�DQG�DSSHOODQW���+HU�GLYXOJHQFH

RI�WKHVH�DVSHFWV�RI�WKH�OHWWHUV��HYHQ�LI�WKH�OHWWHUV�ZHUH�EHLQJ�UHDG�E\�SULVRQ

RIILFLDOV�� ZRXOG� YLRODWH� WKH� SULYLOHJH� EHFDXVH� WKH� PHDQLQJ� RI� WKHVH� WHUPV

ZRXOG�UHPDLQ�FRQILGHQWLDO�HYHQ�LI�UHDG�E\�RWKHUV���$GGLWLRQDOO\��0UV��6SHW]HU

LQGLFDWHG�WKDW�VRPH�RI�WKH�OHWWHUV��DOWKRXJK�DGGUHVVHG�WR�KHU��ZHUH�DFWXDOO\

LQWHQGHG�IRU�KHU�GDXJKWHU�%�*���7R�WKH�H[WHQW�WKH�OHWWHUV�ZHUH�LQWHQGHG�WR�EH

GHOLYHUHG� WR� %�*�� WKH\� ZHUH� QRW� FRQILGHQWLDO� FRPPXQLFDWLRQV� EHWZHHQ

KXVEDQG� DQG� ZLIH� DQG� WKHUHIRUH� HQMR\� QR� UHFRJQL]HG� SULYLOHJH�

&RQVHTXHQWO\��WKHVH�OHWWHUV�ZRXOG�EH�DGPLVVLEOH�

6LQFH�WULDO�FRXQVHO�QHYHU�REMHFWHG�WR�0UV��6SHW]HU
V�WHVWLPRQ\�UHODWLQJ

WKH�FRQILGHQWLDO�FRPPXQLFDWLRQV�DQG�VLQFH�DSSHOODQW�KDV�OHYHOHG�D�FKDOOHQJH

RI�LQHIIHFWLYHQHVV�RI�FRXQVHO�ZH�PXVW�DGGUHVV�FRXQVHO
V�IDLOXUH�WR�REMHFW�DQG

WKH� PDWWHU� RI� SUHMXGLFH�� � ,I� FRXQVHO� KDG� D� WULDO� VWUDWHJ\� UHDVRQ� IRU� QRW

REMHFWLQJ� WR� WKH� FRQILGHQWLDO� FRPPXQLFDWLRQV� UHDVRQDEO\� GHVLJQHG� WR

DGYDQFH� DSSHOODQW
V� GHIHQVH� WKHQ� WKHUH� LV� QR� LQHIIHFWLYH� DVVLVWDQFH� RI

FRXQVHO���+DQFKDULN��VXSUD���/LNHZLVH��HYHQ�LI�WKHUH�ZDV�QRW�D�WULDO�VWUDWHJ\

UHDVRQ�IRU�FRXQVHO
V�IDLOXUH�WR�REMHFW��LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�ZLOO�EH

IRXQG� RQO\� ZKHUH� WKH� IDLOXUH� ZDV� SUHMXGLFLDO�� � &RPPRQZHDOWK� Y�
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(GPLVWRQ�� ���� 3D�� ����� ����� ���� $��G� ����� �������� � 7KH� TXHVWLRQ� RI

SUHMXGLFH�VKRXOG�EH� REYLRXV�� � %\�YLUWXH� RI� WKH� DGPLVVLRQ� RI�0UV��6SHW]HU
V

WHVWLPRQ\� QXPHURXV� LQFULPLQDWLQJ� VWDWHPHQWV� DQG� FRPPHQWDU\� ZHUH

SUHVHQWHG� WR� WKH� MXU\� ZKLFK� VKRXOG� QRW� KDYH� EHHQ�� � $FFRUGLQJ� WR� WKH

&RPPRQZHDOWK
V� DUJXPHQW� WKLV� WHVWLPRQ\� PLJKW� EH� WKH� RQO\� HYLGHQFH

DYDLODEOH�WR�SURYH�VRPH�RI�WKH�FULPHV�FKDUJHG���&RQVHTXHQWO\��LW�FDQQRW�EH

UHDVRQDEO\� GRXEWHG� WKDW� IDLOXUH� WR� REMHFW� ZDV� H[WUHPHO\� SUHMXGLFLDO� WR

DSSHOODQW��� � $V� IRU� FRXQVHO
V� UHDVRQ� IRU� IDLOLQJ� WR� REMHFW�� DSSHOODQW
V� WULDO

FRXQVHO� WHVWLILHG� GXULQJ� KHDULQJV� RQ� SRVW�WULDO� PRWLRQV� WKDW� KH� QHYHU

REMHFWHG�WR�0UV��6SHW]HU
V�WHVWLPRQ\�EHFDXVH�KH�EHOLHYHG�WKH�WHVWLPRQ\�ZDV

DGPLVVLEOH�XQGHU�����������1�7��3RVW�6HQWHQFH�0RWLRQV����������S��������$V

ZDV�FOHDUO\�GHPRQVWUDWHG�DERYH��WKLV�DVVHVVPHQW�ZDV�HUURQHRXV���$V�VXFK�

����������������������������������

��7KH�&RPPRQZHDOWK�VXJJHVWV�WKDW� WKHUH�ZDV�QR�SUHMXGLFH�EHFDXVH��JLYHQ
WKH� FRQWHQW� RI� DSSHOODQW
V� GHIHQVH�� PXFK� RI� WKH� SULYLOHJHG� FRPPXQLFDWLRQ
ZRXOG�KDYH�EHFRPH�DGPLVVLEOH� E\� YLUWXH� RI� �������� � ���3D�&�6�$�� ������
VWDWHV���>,@Q�DQ\�FULPLQDO�SURFHHGLQJ�EURXJKW�DJDLQVW�WKH�KXVEDQG�RU�ZLIH��LI
WKH�GHIHQGDQW�PDNHV�GHIHQVH�DW� WKH� WULDO�XSRQ�DQ\�JURXQGV�ZKLFK� DWWDFNV
WKH�FKDUDFWHU�RU�FRQGXFW�RI�KLV�RU�KHU�VSRXVH��WKH�VSRXVH�DWWDFNHG�VKDOO�EH�D
FRPSHWHQW� ZLWQHVV� LQ� UHEXWWDO� IRU� WKH� &RPPRQZHDOWK��� � $OWKRXJK� QRW
VSHFLILFDOO\� VR� VWDWHG�� SUHVXPDEO\� WKH� DWWDFNHG� VSRXVH� FDQ� GLYXOJH
FRQILGHQWLDO� FRPPXQLFDWLRQV� ZKHQ� WKLV� VHFWLRQ� LV� DSSOLFDEOH�� � 6HH�
+DQFKDULN��VXSUD�
���7KH�SUREOHP�ZLWK�WKLV�DUJXPHQW�LV�WKDW�WKH�WHVWLPRQ\�DW�LVVXH�ZDV�HQWHUHG
RQ�GLUHFW�� QRW� RQ� UHEXWWDO�� DQG� DV� VXFK� FDPH� LQ� EHIRUH� DSSHOODQW� WRRN� WKH
VWDQG�� � 7KHUHIRUH�� QRW� RQO\� GRHV� WKDW� VHFWLRQ� QRW� DSSO\� WR� 0UV�� 6SHW]HU
V
WHVWLPRQ\�� LW� LV� LPSRVVLEOH� WR� GHWHUPLQH� ZKHWKHU� DSSHOODQW� ZRXOG� KDYH
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WKH� GHFLVLRQ� QRW� WR� REMHFW� ZDV� QRW� D� FRQVFLRXV� FKRLFH� RI� WULDO� VWUDWHJ\

GHVLJQHG� WR� DGYDQFH� DSSHOODQW
V� GHIHQVH� EXW�� LQVWHDG�� OHJDOO\� LQHIIHFWLYH

DVVLVWDQFH�RI�FRXQVHO�

,,��2WKHU�$OOHJDWLRQV�RI�,QHIIHFWLYH�$VVLVWDQFH�RI�&RXQVHO

$SSHOODQW� IXUWKHU� FRQWHQGV� WKDW� FRXQVHO� ZDV� LQHIIHFWLYH� LQ� IDLOLQJ� WR

REMHFW� WR� LQDGPLVVLEOH� KHDUVD\�� � :H� PXVW� DJUHH� WKDW� FHUWDLQ� KHDUVD\

VWDWHPHQWV�ZHQW�XQREMHFWHG� WR�ZKLFK�ZHUH� FOHDUO\� SUHMXGLFLDO� WR� DSSHOODQW�

,Q� RQH� LQVWDQFH� %�*�� ZDV� DOORZHG� WR� WHVWLI\� WKDW� VKH� WROG� KHU� VLVWHU� ZKDW

DSSHOODQW�KDG�EHHQ�GRLQJ�WR�KHU�DQG�KHU�VLVWHU�VDLG�LW�KDG�KDSSHQHG�WR�KHU

WRR�� ��1�7����������S������� �,Q�DQRWKHU�.LP�6SHW]HU�ZDV�DOORZHG� WR� WHVWLI\

WKDW� VKH� OHDUQHG�DSSHOODQW� KDG�EHHQ� GUXJJLQJ� KHU��� �,G��� DW� ����� DQG� DOVR

WKDW�DSSHOODQW
V�PLOLWDU\�FRPPDQGHU�KDG�VWDWHG�WR�KHU�WKDW�DSSHOODQW�ZDV�D

SUREOHP�FKLOG�DQG�KH�NQHZ�DSSHOODQW�KDG�EHDWHQ�KHU�� ��,G���DW��������7ULDO

FRXQVHO� SUHVHQWHG� QR� H[SODQDWLRQ� IRU� IDLOLQJ� WR� REMHFW� WR� WKH� DERYH

WHVWLPRQ\�� DQG� ZH� FDQ� FRQFHLYH� RI� QRQH�� � &RQVHTXHQWO\�� LQ� RXU� RSLQLRQ�

�������������������������������������������������������������������������������������������������������������
WHVWLILHG� DV� KH� KDG� LI� 0UV�� 6SHW]HU� KDG� QRW� GLYXOJHG� WKH� QXPHURXV
FRQILGHQFHV�LQ�TXHVWLRQ�LQ�WKH�&RPPRQZHDOWK
V�FDVH�LQ�FKLHI�

�� ,W� LV� QRW� FOHDU� KRZ�0UV�� 6SHW]HU� GHWHUPLQHG� VKH�KDG� EHHQ� GUXJJHG�� � $V
VXFK��WKLV�WHVWLPRQ\�ZDV�QRW�FOHDUO\�KHDUVD\���+RZHYHU��WKHUH�FOHDUO\�ZDV�D
EDVLV�IRU�REMHFWLQJ�DQG�VHHNLQJ�D�JUHDWHU�IRXQGDWLRQ�IRU�WKH�WHVWLPRQ\��ZKLFK
PD\�KDYH�UHYHDOHG�WKDW�WKH�EDVLV�RI�0UV��6SHW]HU
V�NQRZOHGJH�ZDV�D�KHDUVD\
VWDWHPHQW�
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WKHUH� ZDV� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� LQ� IDLOLQJ� WR� REMHFW� WR� WKH

VWDWHPHQWV�LQ�TXHVWLRQ���

,,,���3URVHFXWRULDO�0LVFRQGXFW

$SSHOODQW�IXUWKHU�FRQWHQGV�WKDW�WKH�'LVWULFW�$WWRUQH\
V�RIILFH�FRPPLWWHG

SURVHFXWRULDO�PLVFRQGXFW�LQ�IDLOLQJ�WR�WXUQ�RYHU�D�OHWWHU�UHFHLYHG�LQ�LWV�RIILFH

QXPHURXV�PRQWKV� EHIRUH� WULDO� ZKLFK� KDG� SRWHQWLDOO\� H[FXOSDWRU\� FRQWHQWV�

7KH�OHWWHU
V�PRVW�UHOHYDQW�SRUWLRQ�UHDGV�DV�IROORZV�

7R�WKH�'LVWULFW�$WWRUQH\�

,Q�UHIHUHQFH�WR�WKH�>%�*�@�FDVH��>%�@�LV�WHOOLQJ�SHRSOH�VKH�GLG
QRW�WHOO�WKH�WUXWK�ZKLOH�RQ�WKH�ZLWQHVV�VWDQG��\RX�PLJKW�ZDQW
WR�ORRN�LQWR�KHU�0RWKHU
V�SDVW���,�ZDV�WROG�WKDW�ZKLOH�WKH�>*�@
IDPLO\� ZDV� VWDWLRQHG� LQ� :HVW� *HUPDQ\�� WKH� PRWKHU� ZDV
LQYROYHG� ZLWK� VRPHRQH� LQ� WKH� PLOLWDU\�� � :KHQ� WKH� PDQ

����������������������������������

��
�$SSHOODQW� DVVHUWV� WKUHH� DGGLWLRQDO� DOOHJDWLRQV� RI� LQHIIHFWLYH� DVVLVWDQFH� RI

FRXQVHO�DOO�RI�ZKLFK�ZH�ILQG�PHULWOHVV���7KH�ILUVW�DUJXHV�WKDW�FRXQVHO�VKRXOG
KDYH� REMHFWHG� WR� WKH� SURVHFXWRU
V� DUJXPHQW� WKDW� WUDYHOOLQJ� WR� $OWRRQD
FRQVWLWXWHG� D� VXEVWDQWLDO� VWHS� IRU� DWWHPSW� SXUSRVHV� HYHQ� WKRXJK� WKH
LQIRUPDWLRQ�GLG�QRW� VR� DOOHJH�� �+RZHYHU�� HYHQ� LI� WKLV�ZDV� HUURQHRXV� WKHUH
ZDV� SOHQW\� RI� HYLGHQFH� RI� VXEVWDQWLDO� VWHSV� WDNHQ� WR� VXSSRUW� WKH� DWWHPSW
FKDUJHV�
���7KH� VHFRQG� DVVHUWV� WKDW� WKH� SURVHFXWRU� LPSHUPLVVLEO\� TXHVWLRQHG� 0UV�
6SHW]HU� RQ� GLUHFW� UHJDUGLQJ� DSSHOODQW
V� SUH�DUUHVW� VLOHQFH�� � +RZHYHU�� WKH
SURVHFXWRU� GLG� QRW� VSHFLILFDOO\� DVN� D� TXHVWLRQ� DERXW� DSSHOODQW
V� SUH�DUUHVW
VLOHQFH�� � 5DWKHU�� 0UV�� 6SHW]HU� YROXQWHHUHG� WKLV� LQIRUPDWLRQ� ZLWKRXW� DQ\
XQGXH�SURPSWLQJ�
���/DVWO\�� DSSHOODQW� DUJXHV� WKDW� WKH� SURVHFXWRU� RYHUUHDFKHG� LQ� FORVLQJ
DUJXPHQW�DQG�WKDW�FRXQVHO�VKRXOG�KDYH�REMHFWHG���+RZHYHU��VLQFH�DSSHOODQW
LV� DOUHDG\� UHFHLYLQJ� D� QHZ� WULDO� WKHUH�ZDV�QR� DGGLWLRQDO� KDUP� WR� DSSHOODQW
UHVXOWLQJ�IURP�FRXQVHO
V�IDLOXUH�WR�REMHFW���6KRXOG�WKH�SURVHFXWRU�DWWHPSW�WR
VLPLODUO\� DJXH� RQ� UHWULDO� D� WLPHO\� REMHFWLRQ� FRXOG� EH� ORGJHG� DQG� WKH� WULDO
FRXUW� ZLOO� EH� SUHVHQWHG� DQ� RSSRUWXQLW\� WR� GHDO� GLUHFWO\� ZLWK� DQ\� RIIHQGLQJ
FRPPHQWV�
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ZLVKHG� WR� EUHDN� RII� WKH� UHODWLRQVKLS�� WKH� 0RWKHU� ZDV� QRW
ZLOOLQJ�� � $� UDSH� FKDUJH� ZDV� PDGH� DQG� GXULQJ� WKH
LQYHVWLJDWLRQ�RU�WULDO��WKH�WUXWK�FDPH�RXW���7KH�IDPLO\�KDG�WR
OHDYH�*HUPDQ\�TXLFNO\���,W�LV�LQWHUHVWLQJ�KRZ�KLVWRU\�UHSHDWV
LWVHOI«�

7KH�OHWWHU�WKHQ�JRHV�RQ�WR�DVVHUW�WKDW�WKH�>*�@�FKLOGUHQ�FRPPLWWHG�PHDQ�DFWV

DJDLQVW�WKHLU�IDWKHU�

,W� LV� ZHOO� HVWDEOLVKHG� WKDW� WKH� 'LVWULFW� $WWRUQH\
V� 2IILFH� KDV� DQ

REOLJDWLRQ� WR� WXUQ� RYHU� DQ\� H[FXOSDWRU\� HYLGHQFH� LW� FRPHV� DFURVV� WR� WKH

GHIHQGDQW
V� DWWRUQH\�� � 3D�5�&ULP�3�� ����%��� � ,Q� NHHSLQJ�ZLWK� WKLV� UXOH� WKH

'�$�
V�RIILFH�VKRXOG�KDYH�WXUQHG�WKH�OHWWHU�RYHU�WR�DSSHOODQW
V�FRXQVHO�HYHQ�LI

LW�EHOLHYHG�WKH�OHWWHU�DV�KDYLQJ�OLWWOH�SUDFWLFDO�YDOXH���1HYHUWKHOHVV��WKH�OHWWHU

LV�XQVLJQHG�DQG�FRQWDLQV�QR�UHWXUQ�DGGUHVV���,W�LV�DOVR�UDWKHU�FU\SWLF�DQG��WR

D� ODUJH� GHJUHH�� LPPDWHULDO�� � $OWKRXJK� WKHUH� LV� D� UHIHUHQFH� WR� %�*�� WHOOLQJ

SHRSOH� WKDW�VKH�ZDV�QRW� WUXWKIXO� RQ� WKH�ZLWQHVV� VWDQG�� WKH� OHWWHU� GRHV�QRW

LQGLFDWH�ZKR�ZDV�WROG�WKLV���7KXV��LW�LV�GLIILFXOW� WR�VHH�KRZ�SURYLVLRQ�RI� WKH

OHWWHU�ZRXOG�KDYH�DGYDQFHG� WKH�GHIHQVH� LQ�DQ\�VLJQLILFDQW� IDVKLRQ�� � ,Q� DQ\

HYHQW�� VLQFH�ZH� VKDOO� EH� UHPDQGLQJ� IRU� D�QHZ� WULDO� DSSHOODQW�ZLOO�KDYH� WKH

OHWWHU�DW�KLV�GLVSRVDO�IRU�UHWULDO�

,9���6HYHUDQFH

$SSHOODQW�DOVR�DUJXHV�WKDW�WKH�FRXUW�HUUHG�LQ�QRW�JUDQWLQJ�KLV�PRWLRQ�WR

VHYHU� WULDO� RI� WKH� FKDUJHV�� � :H� GLVDJUHH�� � &RQVROLGDWLRQ� RI� FKDUJHV� LV� D

PDWWHU� HQWUXVWHG� WR� WKH� VRXQG�GLVFUHWLRQ� RI� WKH� WULDO� FRXUW� DQG�ZLOO� QRW� EH
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GLVWXUEHG� RQ� DSSHDO� DEVHQW� DQ� DEXVH� RI� GLVFUHWLRQ�� � &RPPRQZHDOWK� Y�

/DUN������3D�����������$��G��������������*HQHUDOO\�VSHDNLQJ��LI�HYLGHQFH�RI

RQH� VHW� RI� FKDUJHV� ZRXOG� EH� DGPLVVLEOH� DW� WULDO� RQ� WKH� RWKHU�� DQG� LI� WKH

GHIHQGDQW�ZLOO� QRW� EH� XQGXO\� SUHMXGLFHG� E\� D� MRLQGHU� RI� WKH� FKDUJHV�� WKHQ

MRLQGHU� RI� WKH� FKDUJHV� LV� DOORZDEOH� DQG� VHUYHV� MXGLFLDO� HFRQRP\�� � ,Q� WKH

SUHVHQW�FDVH�WKHUH�ZDV�D�VXIILFLHQW�QH[XV�EHWZHHQ� WKH�DUUD\�RI� FKDUJHV�WR

DOORZ� WULDO� RI� WKHP� WRJHWKHU�� � 7KH� HYLGHQFH� UHOHYDQW� WR� WKH� LQWLPLGDWLRQ� RI

ZLWQHVVHV� KHOSHG� HVWDEOLVK� D� FRQVFLRXVQHVV� RI� JXLOW� ZKLOH� HYLGHQFH� RI� WKH

FRQWLQXHG�DWWHPSWV�WR�KDYH�VH[XDO�LQWHUFRXUVH�ZLWK�KLV�VWHSGDXJKWHUV�KHOSHG

WR� HVWDEOLVK� KLV� XQQDWXUDO� DQG� RQJRLQJ� VH[XDO� GHVLUH�REVHVVLRQ�ZLWK� WKHP�

$V�VXFK��HYLGHQFH�RI�WKH�VHFRQG�VHW�RI�FKDUJHV�ZRXOG�EH�DGPLVVLEOH�DW�WULDO

RQ� WKH� ILUVW� DQG� ZH� ILQG� QR� DEXVH� RI� GLVFUHWLRQ� LQ� WKH� FRXUW
V� GHQLDO� RI

DSSHOODQW
V�PRWLRQ�WR�VHYHU�

9���6XIILFLHQF\�RI�WKH�(YLGHQFH

'HVSLWH� RXU� FRQFOXVLRQ� WKDW� D� QHZ� WULDO� PXVW� EH� JUDQWHG� ZH� PXVW

UHYLHZ� DSSHOODQW
V� FKDOOHQJHV� WR� WKH� VXIILFLHQF\� RI� WKH� HYLGHQFH� EHFDXVH� LI

WKH�FRQYLFWLRQV�ZHUH�XQVXSSRUWHG�E\�OHJDOO\�VXIILFLHQW�HYLGHQFH�WKH\�UHTXLUH

UHYHUVDO� DQG� DSSHOODQW� FDQQRW� EH� PDGH� WR� VWDQG� WULDO� RQ� WKHP� DJDLQ�

$SSHOODQW�FRQWHQGV�WKDW�WKH�HYLGHQFH�ZDV�LQVXIILFLHQW�WR�VXVWDLQ�WKH�YDULRXV

FRQYLFWLRQV� RI� DWWHPSW� EHFDXVH� KH� GLG� QRW� WDNH� D� VXEVWDQWLDO� VWHS� WRZDUG

FRPPLWWLQJ�WKH�RIIHQVHV���6HFRQGO\��DSSHOODQW�DUJXHV�WKDW�HYHQ�LI�KH�WRRN�D
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VXEVWDQWLDO� VWHS� LW� ZDV� XQFOHDU� DV� WR� ZKDW� HQG� WKH� VXEVWDQWLDO� VWHS� ZDV

SRLQWHG�DQG�WKHUHIRUH�WKH�YHUGLFW�ZDV�EDVHG�XSRQ�VSHFXODWLRQ�

,Q� UHYLHZLQJ� FKDOOHQJHV� WR� WKH� VXIILFLHQF\� RI� WKH� HYLGHQFH� ZH� PXVW

YLHZ�WKH�HYLGHQFH� LQ�D� OLJKW� IDYRULQJ� WKH�&RPPRQZHDOWK� DV� YHUGLFW�ZLQQHU

DQG� JLYLQJ� WKH� &RPPRQZHDOWK� WKH� EHQHILW� RI� DOO� UHDVRQDEOH� LQIHUHQFHV� WR

GHWHUPLQH� LI� HDFK� HOHPHQW� RI� WKH� RIIHQVHV� FKDUJHG� ZHUH� SURYHQ�

&RPPRQZHDOWK�Y��(LFKHOEHUJHU������$��G������3D�6XSHU����������7KHVH

FRQYLFWLRQV� PXVW� VWDQG� HYHQ� LI� EDVHG� XSRQ� HYLGHQFH� WKDW� PD\� QRW� EH

DYDLODEOH� XSRQ� UHWULDO�� � ,Q� WKH� SUHVHQW� FDVH� DSSHOODQW� ZDV� FKDUJHG� DQG

FRQYLFWHG�RI�WKH�IROORZLQJ�DWWHPSW�FKDUJHV�� IRXU�FRXQWV� WR�FRPPLW� UDSH�E\

IRUFLEOH� FRPSXOVLRQ� �WZR� FRXQWV� HDFK� ��� 3D�&�6�$�� �� �������� 	� ������ WZR

FRXQWV� WR� FRPPLW� VH[XDO� DVVDXOW� ���� 3D�&�6�$�� �� ��������� WZR� FRXQWV� WR

FRPPLW�VWDWXWRU\�VH[XDO�DVVDXOW��VH[XDO�LQWHUFRXUVH�ZLWK�VRPHRQH�XQGHU�WKH

DJH� RI� ��� ZKHUH� WKH� DFFXVHG� LV� PRUH� WKDQ� IRXU� \HDUV� ROGHU� WKDQ� WKH

FRPSODLQDQW�DQG�WKH\�DUH�QRW�PDUULHG�����3D�&�6�$�������������WZR�FRXQWV

WR� FRPPLW� LQYROXQWDU\� GHYLDWH� VH[XDO� LQWHUFRXUVH� ���� 3D�&�6�$�� �

�����D������ WZR� FRXQWV� WR� FRPPLW� LQGHFHQW� DVVDXOW�QRQ�FRQVHQVXDO� ���

3D�&�6�$���������D�������WZR�FRXQWV�WR�FRPPLW�LQGHFHQW�DVVDXOW�XQPDUULHG��

XQGHU�DJH��������3D�&�6�$��������������WZR�FRXQWV�WR�FRPPLW�FRUUXSWLRQ�RI

PLQRUV�����3D�&�6�$���������D����WZR�FRXQWV�WR�FRPPLW�DJJUDYDWHG�LQGHFHQW

DVVDXOW�QRQ�FRQVHQVXDO�����3D�&�6�$��������������DQG�WZR�FRXQWV�WR�FRPPLW
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DJJUDYDWHG� LQGHFHQW� DVVDXOW�XQPDUULHG� �� XQGHU� DJH� ��� ���� 3D�&�6�$�� �

���������

7KH� DERYH� FKDUJHV� ZHUH� EDVHG� XSRQ� DSSHOODQW
V� GHPRQVWUDWHG

ZLOOLQJQHVV�WR�HQJDJH�LQ�VH[XDO�UHODWLRQV�ZLWK�KLV�VWHSGDXJKWHUV�DV�HYLGHQFHG

E\� WKH� LQWHUFHSWHG� WHOHSKRQH� FRQYHUVDWLRQV� DV� ZHOO� DV� DSSHOODQW
V� DFWV� LQ

SURFXULQJ� D� KRWHO� URRP� DQG� WDNLQJ� D� ER[� RI� FRQGRPV� DQG� RWKHU� VH[XDO

SDUDSKHUQDOLD�WR�WKH�KRWHO�URRP�

7KH� HVVHQWLDO� HOHPHQWV� RI� FULPLQDO� DWWHPSW� DUH� LQWHQW� WR� FRPPLW� D

FULPH� DQG� D� VXEVWDQWLDO� VWHS� WDNHQ� WRZDUG� FRPSOHWLRQ� RI� WKH� RIIHQVH�� � ��

3D�&�6�$����������$SSHOODQW�FRQWHQGV�WKDW�KH�GLG�QRW�WDNH�D�VXEVWDQWLDO�VWHS

WRZDUGV� FRPSOHWLRQ� RI� DQ\� FULPH�� � :H� GLVDJUHH�� � $SSHOODQW� EHOLHYHG� WKH

SODQQHG� VH[XDO� HQFRXQWHU� ZDV� XQGHUZD\�� PDGH� HIIRUWV� WR� IDFLOLWDWH� WKH

HQFRXQWHU��DQG�ZHQW�DV�IDU�DV�WR�UHQW�D�KRWHO�URRP�DQG�ZDLW�ZLWK�D�ER[�RI

FRQGRPV� IRU�KLV�VWHSGDXJKWHUV� WR�DUULYH�� � ,Q�RXU�RSLQLRQ� WKLV� FRQVWLWXWHV� D

VXEVWDQWLDO� VWHS� WRZDUG� WKH� FRPPLVVLRQ� RI� DW� OHDVW� VWDWXWRU\� UDSH�� LI� QRW

PRUH���+RZHYHU��WKLV�OHDGV�WR�DSSHOODQW
V�VHFRQG�FKDOOHQJH�

7KH� DWWHPSW� FKDUJHV� DJDLQVW� DSSHOODQW� IDOO� LQWR� WZR� JHQHUDO

FODVVLILFDWLRQV�� WKH�ILUVW� VHW� LQYROYHV� WKH� LQWHQW� WR�KDYH�QRQ�FRQVHQVXDO� VH[

ZLWK�WKH�JLUOV�RU�VH[�WKURXJK�IRUFLEOH�FRPSXOVLRQ�ZKHUHDV�WKH�VHFRQG�VHW�RI

DWWHPSW�FKDUJHV�GRHV�QRW�UHTXLUH�D�VKRZLQJ�RI�D�ODFN�RI�FRQVHQW�RU�IRUFLEOH

FRPSXOVLRQ�EXW�GRHV�UHTXLUH�WKH�VKRZLQJ�WKDW�WKH�JLUOV�ZHUH�XQGHU�WKH�DJH
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RI�VL[WHHQ�DQG�DSSHOODQW�ZDV�PRUH�WKDQ�IRXU�\HDUV�ROGHU�WKDQ�WKH\�DQG�QRW

PDUULHG� WR� WKHP�� � $SSHOODQW� DVVHUWV� WKDW� WKH� FRQYLFWLRQV� IRU� DWWHPSW� WR

FRPPLW� PRUH� WKDQ� WKH� VWDWXWRU\� VH[XDO� DVVDXOW� FKDUJHV� DUH� EDVHG

FRPSOHWHO\�XSRQ�VSHFXODWLRQ���:H�PXVW�DJUHH�

,Q�DQDO\]LQJ�WKLV�DUJXPHQW� LW�PXVW�EH�NHSW� LQ�PLQG� WKDW� WKH�DWWHPSW

FKDUJHV�UHTXLUH�D�VSHFLILF�LQWHQW�WR�FRPPLW�D�FULPH���,W�PXVW�DOVR�EH�NHSW�LQ

PLQG�WKDW�WKH�HQWLUH�DUUD\�RI�FKDUJHV�UHVXOWHG�IURP�ZKDW�ZDV�HVVHQWLDOO\�D

�VWLQJ�RSHUDWLRQ����0UV��6SHW]HU�DQG�WKH�'LVWULFW�$WWRUQH\
V�RIILFH�HVVHQWLDOO\

�VHW� XS�� WKH� DSSHOODQW� WR� EHOLHYH� WKDW� WKH� VWHSFKLOGUHQ� ZHUH� LQWHUHVWHG� LQ

KDYLQJ�VH[�ZLWK�KLP�DQG�ZRXOG�DSSHDU�DW�WKH�DSSRLQWHG�KRWHO�URRP���7KHUH

ZDV�QHYHU�DQ\�LQWHQW�WR�DFWXDOO\�EULQJ�WKH�FKLOGUHQ�WR�WKH�KRWHO�URRP�DQG��LQ

IDFW�� WKH� FKLOGUHQ� ZHUH� FRPSOHWHO\� XQDZDUH� RI� WKH� HQWLUH� HSLVRGH�

1HYHUWKHOHVV�� RSHUDWLQJ�XQGHU� WKLV� EHOLHI� DSSHOODQW� WRRN� WKH� VWHSV� RXWOLQHG

DERYH� ZKLFK� ZH� KDYH� DOUHDG\� GHHPHG� �VXEVWDQWLDO� VWHSV�� VXIILFLHQW� WR

VXVWDLQ�DQ�DWWHPSW�FKDUJH�� �+RZHYHU�� WKH� UXVH�ZKLFK�ZDV� HVVHQWLDO� WR� JHW

DSSHOODQW�WR�WDNH�WKHVH�VWHSV�DQG�SURYLGH�D�YHKLFOH� IRU� FRQYLFWLRQ�DOVR�ZDV

LQVWUXPHQWDO� LQ� IRUPLQJ� DSSHOODQW
V� LQWHQW�� � $SSHOODQW� ZDV� OHG� WR� EHOLHYH

WKURXJK� WKH� WHOHSKRQH� FRQYHUVDWLRQV� WKDW� WKH� VWHSFKLOGUHQ� ZRXOG� ZLOOLQJO\

FRPH�WR�WKH�KRWHO� URRP�WR�KDYH�VH[�ZLWK�KLP�� � ,Q� IDFW��ZKHQ�.LP�6SHW]HU

DVNHG�DSSHOODQW��%XW�\RX�DUHQ
W�JRLQJ�WR�PDNH�WKHP�GR�LW�LI�WKH\�GRQ
W�ZDQW
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WR"��DSSHOODQW�UHVSRQGHG��QRSH�����7HO�7U����������7KXV��WKHUH�ZDV�D�ODFN�RI

HYLGHQFH�WKDW�DSSHOODQW�LQWHQGHG�WR�IRUFH�WKH�FKLOGUHQ�WR�KDYH�VH[�ZLWK�KLP�

7KH�&RPPRQZHDOWK�DUJXHV� WKDW�EDVHG�XSRQ�DSSHOODQW
V� SULRU� UDSH�RI

%�*�� LW�ZDV�DSSDUHQW�ZKDW�KH� LQWHQGHG� WR�GR�ZLWK� WKH� FKLOGUHQ�RU�ZKDW�KH

ZRXOG� KDYH� GRQH� LI� WKH\� GLGQ
W� FRPSO\� ZLWK� KLV� UHTXHVWV�� � +RZHYHU�� WKLV

VWDQFH� LJQRUHV� ZKDW� DSSHOODQW� ZDV� OHG� WR� EHOLHYH�� � $SSHOODQW
V� LQWHQW� ZDV

EDVHG�XSRQ�WKH�XQGHUVWDQGLQJ�WKDW�KH�KDG��ZKLFK�ZDV�WKDW�WKH�FKLOGUHQ�ZHUH

ZLOOLQJ� WR� FRPH� WR� WKH� KRWHO� URRP� DQG� KDYH� FRQVHQVXDO� VH[� ZLWK� KLP�

)XUWKHU��ZKDW�DSSHOODQW�ZRXOG�KDYH�GRQH�KDG�WKH�FKLOGUHQ�FRPH�DQG�EDONHG

DW�KLV�DGYDQFHV�LV�DQ�HQWLUHO\�DFDGHPLF�H[HUFLVH�EHFDXVH�WKH�HQWLUH�HSLVRGH

ZDV�D�ILFWLRQ���7R�KROG�DSSHOODQW�FULPLQDOO\�OLDEOH�IRU�DQ�DWWHPSWHG�UDSH�XQGHU

WKLV�WKHRU\�ZRXOG�EH�VLPLODU�WR�KROGLQJ�D�ZRXOG�EH�UREEHU��ZKR�ZDV�IRLOHG�LQ

KLV�DWWHPSW��OLDEOH�IRU�DWWHPSWHG�PXUGHU�LI�SUHYLRXVO\�KH�KDG�NLOOHG�VRPHRQH

LQ�D�UREEHU\�� �,W�ZRXOG�EH�EDVHG�RQ�DQ�DVVXPSWLRQ�RI�ZKDW�KH�PLJKW�KDYH

GRQH� LI� FRQIURQWHG�ZLWK� D� VLWXDWLRQ� WKDW� QHYHU� KDSSHQHG�� � 2XU� VLWXDWLRQ� LV

RQH� VWHS� IXUWKHU� DWWHQXDWHG� EHFDXVH� LW� GRHV� QRW� LQYROYH� D� VLWXDWLRQ� ZKLFK

FRXOG� KDYH� RFFXUUHG� EXW�PHUHO\� GLG� QRW�� LW� LQYROYHV� D� VLWXDWLRQ� ZKLFK� ZDV

QHYHU�JRLQJ�WR�RFFXU�EHFDXVH�WKH�ZKROH�VFHQDULR�H[LVWHG�RQO\�LQ�DSSHOODQW
V

PLQG�� � 7KLV� LV� LQGHHG� VSHFXODWLRQ� DQG� LW� FDQQRW� VXSSRUW� D� FRQYLFWLRQ� IRU

FULPLQDO�DWWHPSW�
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%DVHG�XSRQ�WKH�IRUHJRLQJ�ZH�EHOLHYH�WKH�HYLGHQFH�ZDV�LQVXIILFLHQW�WR

VXSSRUW� WKH� YDULRXV� FRQYLFWLRQV� IRU� DWWHPSW� WR� FRPPLW� QRQFRQVHQVXDO� DQG

IRUFLEOH�VH[���7KRVH�FKDUJHV�DUH�IRXQG�DW�FRXQWV����������������������������

���DQG����RI�WKH�LQIRUPDWLRQ�DQG�ZLOO�EH�UHYHUVHG���,Q�FRQWUDVW�ZH�FRQFOXGH

WKDW� WKH� HYLGHQFH�ZDV� VXIILFLHQW� WR� VXSSRUW� WKH� FRQYLFWLRQV� RQ� WKH� YDULRXV

RWKHU�DWWHPSW�FKDUJHV�EDVHG�XSRQ�WKH�LQWHQW�WR�HQJDJH�LQ�VWDWXWRU\�VH[XDO

DVVDXOWV�DQG�FRQVHQVXDO�VH[XDO�UHODWLRQV���6XIILFH�WR�VD\��DQG�ZLWKRXW�JRLQJ

LQWR� JUDSKLF� GHWDLO�� WKH� LQWHUFHSWHG� FRQYHUVDWLRQV� FOHDUO\� HVWDEOLVK� WKDW

DSSHOODQW�LQWHQGHG�WKDW�PXFK�

/DVWO\��DQG�LQ�VLPLODU�IDVKLRQ��DSSHOODQW�DUJXHV�WKDW�WKH�HYLGHQFH�ZDV

LQVXIILFLHQW� WR� VXSSRUW� WKH� FRQYLFWLRQV� IRU� VROLFLWDWLRQ� RI� WKH� YDULRXV� VH[XDO

RIIHQVHV���$SSHOODQW�FRQWHQGV�WKDW�KLV�DVNLQJ�RI�KLV�ZLIH�WR�VHW�XS�WKH�VH[XDO

HQFRXQWHUV�ZLWK�KHU�GDXJKWHUV� �GRHV�QRW� FRQVWLWXWH� DQ\�RI� WKH� VXEVWDQWLYH

VH[XDOO\�UHODWHG�FULPHV�VHW�IRUWK�LQ�FRXQWV����WKURXJK����� �,Q�RWKHU�ZRUGV�

WKH� FRQGXFW� UHTXHVWHG� RI� ZLIH� GRHV� QRW� FRQVWLWXWH� WKH� RIIHQVH� RI� 5DSH�

6WDWXWRU\� 6H[XDO� $VVDXOW�� ,QYROXQWDU\� 'HYLDWH� 6H[XDO� ,QWHUFRXUVH�

$JJUDYDWHG�,QGHFHQW�$VVDXOW��DQG�,QGHFHQW�$VVDXOW�����$SSHOODQW
V�%ULHI�S�S�

���������$SSHOODQW�LV�FRUUHFW�WKDW�KH�GLG�QRW�UHTXHVW��HQFRXUDJH�RU�RUGHU�KLV

ZLIH�WR�FRPPLW�UDSH�RU�VH[XDO�DVVDXOWV�XSRQ�KHU�GDXJKWHUV�� �+RZHYHU�� WKH

FULPH�RI�VROLFLWDWLRQ�HQFRPSDVVHV�PRUH� WKDQ� UHTXHVWLQJ�DQRWKHU�WR�FRPPLW

WKH�VXEVWDQWLYH�FULPH�XQGHUO\LQJ�WKH�VROLFLWDWLRQ�FKDUJH�
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8QGHU�WKH�GHILQLWLRQ�RI�VROLFLWDWLRQ�RQH�LV�JXLOW\�RI�VROLFLWDWLRQ�LI��DPRQJ

RWKHU�WKLQJV��KH�VKH�UHTXHVWV��FRPPDQGV�RU�HQFRXUDJHV�DQRWKHU�WR�HQJDJH

LQ� VSHFLILF� FRQGXFW� ZKLFK� ZRXOG� HVWDEOLVK� KLV� RU� KHU� FRPSOLFLW\� LQ� WKH

FRPPLVVLRQ�RI�WKH�VXEVWDQWLYH�FULPH�FKDUJHG������3D�&�6�$����������7KXV��LI

DSSHOODQW� HQFRXUDJHG� RU� FRPPDQGHG� KLV� ZLIH� WR� HQJDJH� LQ� FRQGXFW� ZKLFK

ZRXOG�HVWDEOLVK�KHU�FRPSOLFLW\�LQ�WKH�FRPPLVVLRQ�RI�WKH�VH[XDO�DVVDXOWV�WKHQ

KH�LV�JXLOW\�RI�VROLFLWDWLRQ�LQ�WKDW�UHJDUG���$SSHOODQW�LQGHHG�HQFRXUDJHG�KHU�WR

HQJDJH� LQ� FRQGXFW� ZKLFK� ZRXOG� KDYH� PDGH� KHU� DQ� DFFRPSOLFH� LQ� WKH

FRPPLVVLRQ� RI� WKH� VH[XDO� RIIHQVHV� FRQWHPSODWHG� KDG� VKH� FRPSOLHG�� � 7KLV

LQFOXGHG�� EXW� ZDV� QRW� OLPLWHG� WR�� DVNLQJ� KHU� GDXJKWHUV� LI� WKH\� ZHUH

LQWHUHVWHG�LQ�KDYLQJ�VH[�ZLWK�DSSHOODQW��VHWWLQJ�XS�D�SODFH�DQG�WLPH�IRU�WKH

JLUOV� WR� PHHW� KHU� VR� VKH� FRXOG� WDNH� WKHP� WR� WKH� KRWHO� DQG�PDNLQJ� RWKHU

DUUDQJHPHQWV� WR� IDFLOLWDWH� WKH� SODQ�� � ,QGHHG�� DV�ZH�PHQWLRQHG�HDUOLHU� KDG

0UV��6SHW]HU�QRW�EHHQ�ZRUNLQJ�ZLWK�WKH�SROLFH�DQG�YROXQWDU\�SDUWLFLSDWHG�WR

WKH�H[WHQW�VKH�GLG�VKH�ZRXOG�KDYH�EHHQ�FULPLQDOO\�OLDEOH�DV�ZHOO�

+RZHYHU�� IRU� WKH� UHDVRQV� GLVFXVVHG� DERYH� UHODWLQJ� WR� WKH� DWWHPSW

FKDUJHV��DSSHOODQW
V�FXOSDELOLW\�IRU�VROLFLWDWLRQ�H[WHQGV�RQO\�WR�WKRVH�RIIHQVHV

LQWHQGHG�RU�FRQWHPSODWHG�WR�EH�FRPPLWWHG�� �,Q�WKLV�UHVSHFW�DOWKRXJK� WKHUH

ZDV�VXIILFLHQW�HYLGHQFH�WR�HVWDEOLVK�WKDW�DSSHOODQW�VROLFLWHG�KLV�ZLIH�WR�VHW�XS

YROXQWDU\� VH[XDO� HQFRXQWHUV� ZLWK� KHU� GDXJKWHUV�� WKHUH� ZDV� LQVXIILFLHQW

HYLGHQFH� WKDW� DSSHOODQW� �VROLFLWHG��0UV�� 6SHW]HU
V� DLG� LQ� IDFLOLWDWLQJ� IRUFLEOH
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VH[XDO� DVVDXOWV� XSRQ� WKH� VWHSGDXJKWHUV�� � $V� VXFK�� ZH� ZLOO� VXVWDLQ� WKH

FRQYLFWLRQV�IRU�VROLFLWDWLRQ�UHODWLQJ�WR�WKH�QRQ�IRUFLEOH�VH[XDO�DVVDXOW�FKDUJHV

DQG�WKH�FRUUXSWLRQ�FKDUJHV�EXW�ZLOO�UHYHUVH�WKH�FRQYLFWLRQV�RQ�WKRVH�FKDUJHV

UHODWLQJ� WR� VROLFLWDWLRQ� WR� FRPPLW� IRUFLEOH� VH[XDO� DVVDXOWV���� � &RQVHTXHQWO\�

ZH�UHYHUVH�WKH�FRQYLFWLRQV�DW�FRXQWV������������������������������������DQG

���RI�WKH� LQIRUPDWLRQ�� �$OO�RI� WKHVH� FRXQWV�ZHUH�EDVHG�XSRQ�DOOHJDWLRQV� RI

QRQ�FRQVHQVXDO�RU�IRUFLEOH�VH[XDO�DFWV�

6XPPDU\

7R� VXPPDUL]H�� 0UV�� 6SHW]HU
V� WHVWLPRQ\�� ZKLFK� ZHQW� ZLWKRXW

REMHFWLRQ�� GLYXOJHG� QXPHURXV� FRQILGHQWLDO� FRPPXQLFDWLRQV� EHWZHHQ

DSSHOODQW�DQG�KHUVHOI�WKDW�ZHUH�SULYLOHJHG�XQGHU����3D�&�6�$�����������7ULDO

FRXQVHO
V�IDLOXUH�WR�REMHFW�WR�0UV��6SHW]HU
V�WHVWLPRQ\�FRQVWLWXWHG�LQHIIHFWLYH

DVVLVWDQFH� RI� FRXQVHO�� ZKLFK� ZDV� KLJKO\� SUHMXGLFLDO� WR� DSSHOODQW� DQG� ZDV

ZLWKRXW�D�UHDVRQDEOH�WULDO�VWUDWHJ\�GHVLJQHG�WR�SURPRWH�DSSHOODQW
V�LQWHUHVWV�

$V�VXFK��DSSHOODQW
V�FRQYLFWLRQ�PXVW�EH�YDFDWHG�DQG�D�QHZ�WULDO�JUDQWHG�

$GGLWLRQDOO\�� FHUWDLQ� RI� DSSHOODQW
V� FRQYLFWLRQV� IRU� DWWHPSW� DQG

VROLFLWDWLRQ�PXVW�EH�UHYHUVHG�DV�WKH�HYLGHQFH�ZDV�LQVXIILFLHQW�WR�VXSSRUW�WKH

����������������������������������
���7KH�VROLFLWDWLRQ�FKDUJHV�LQ�TXHVWLRQ�ZHUH�VHW�IRUWK�DW�FRXQWV����WKURXJK���
RI�WKH�FULPLQDO�LQIRUPDWLRQ�DQG�LQFOXGHG�WZR�FRXQWV�RI�FRUUXSWLRQ�RI�PLQRUV�
IRXU�FRXQWV�RI� UDSH��DFFRPSOLVKHG� WKURXJK� IRUFLEOH� FRPSXOVLRQ� RU� WKUHDW� RI
IRUFH�� WZR� FRXQWV� RI� VWDWXWRU\� VH[XDO� DVVDXOW�� WZR� FRXQWV� RI� ,QYROXQWDU\
'HYLDWH� 6H[XDO� ,QWHUFRXUVH�� WZR� FRXQWV� RI� VH[XDO� DVVDXOW�� IRXU� FRXQWV� RI
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FRQYLFWLRQV���7KH�EXON�RI�WKH�HYLGHQFH�UHODWLQJ�WR�WKHVH�FKDUJHV��LI�QRW�DOO�RI

LW�� FHQWHUHG� XSRQ� ZKDW� ZDV� HVVHQWLDOO\� D� �VWLQJ� RSHUDWLRQ�� LQ� ZKLFK� 0UV�

6SHW]HU� DSSHDUHG� WR� DFTXLHVFH� LQ� KHU� KXVEDQG
V� ZLVKHV� WR� KDYH� D� VH[XDO

HQFRXQWHU� ZLWK� 0UV�� 6SHW]HU
V� WZR� PLQRU� GDXJKWHUV�� � $OWKRXJK� DSSHOODQW

GHPRQVWUDWHG�D�GHVLUH�DQG�ZLOOLQJQHVV�WR�HQJDJH�LQ�VXFK�D�VH[XDO�HQFRXQWHU�

DQG� HYHQ� WRRN� VWHSV� WRZDUG� WKDW� HQG�� WKHUH� ZDV� D� ODFN� RI� HYLGHQFH� WKDW

DSSHOODQW�LQWHQGHG�WR�FRPPLW�IRUFLEOH�VH[XDO�DVVDXOWV���,QGHHG��IRU�WKH�PRVW

SDUW��DSSHOODQW�ZDV�OHG�WR�EHOLHYH�WKDW�WKH�GDXJKWHUV�ZHUH�ZLOOLQJ�WR�FRPH�WR

WKH�PRWHO� URRP� IRU� WKH� SXUSRVH� RI� HQJDJLQJ� LQ� VH[XDO� UHODWLRQV� ZLWK� KLP�

&RQVHTXHQWO\�� WKH� DUUD\� RI� FKDUJHV� DVVHUWLQJ� DQ� DWWHPSW� WR� FRPPLW�� RU

VROLFLWDWLRQ� WR� FRPPLW�� IRUFLEOH� RU� QRQ�FRQVHQVXDO� VH[XDO� DVVDXOWV�PXVW� EH

UHYHUVHG���

-XGJPHQW� RI� VHQWHQFH� UHYHUVHG� LQ� SDUW�� DQG� YDFDWHG� LQ� SDUW�

5HPDQGHG�IRU�D�QHZ�WULDO���-XULVGLFWLRQ�UHOLQTXLVKHG�

.(//<��-���ILOHV�D�&RQFXUULQJ�6WDWHPHQW�

0217(0852��-���MRLQV�2SLQLRQ�DQG�WKH�&RQFXUULQJ�6WDWHPHQW�E\�.HOO\�

-�

�������������������������������������������������������������������������������������������������������������
DJJUDYDWHG� LQGHFHQW� DVVDXOW�� WZR� RI�ZKLFK�ZHUH� QRQ�FRQVHQVXDO�� DQG� IRXU
FRXQWV�RI�LQGHFHQW�DVVDXOW��WZR�RI�ZKLFK�ZHUH�QRQ�FRQVHQVXDO�
���)RU�SXUSRVHV�RI�FODULILFDWLRQ��WKH�FRQYLFWLRQV�WR�EH�UHYHUVHG�DUH�DW�FRXQWV
�����������������������������������������������������������������������DQG���
RI�WKH�LQIRUPDWLRQ����������
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&20021:($/7+�2)�3(116</9$1,$� � ,1�7+(�683(5,25�&2857�2)
$SSHOOHH � 3(116</9$1,$

�
YV� �

�
-21�$17+21<�63(7=(5� �

$SSHOODQW � 1R������+DUULVEXUJ�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�RI�6HSWHPEHU���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV��&HQWUH�&RXQW\
&ULPLQDO�'LYLVLRQ��1R������������	���������

%()25(���.(//<��%526.<�DQG�0217(0852��--�
3(7��)25�5($5*80(17�'(1,('�������

&21&855,1*�67$7(0(17�%<�.(//<��-�� )LOHG���������

,�ZKROHKHDUWHGO\� DJUHH�ZLWK� WKH�PDMRULW\¶V� DQDO\VLV�� �+RZHYHU�� ,� DP

FRPSHOOHG� WR� H[SUHVV�P\�GLVWDVWH� IRU� WKH� VSRXVDO� SULYLOHJH�DV� LW� DSSOLHV� WR

VLWXDWLRQV� LQYROYLQJ� WKH� VH[XDO� DEXVH� RI� D� FKLOG�� � 6SHFLILFDOO\�� ,� ILQG

UHSXJQDQW�WKH�DSSOLFDWLRQ�RI�WKH�VSRXVDO�SULYLOHJH�ZKHUH�LW�UHTXLUHV�D�PRWKHU

WR�UHPDLQ�VLOHQW�FRQFHUQLQJ�KHU�KXVEDQG¶V�DGPLVVLRQ�WKDW�KH�VH[XDOO\�DEXVHG

KHU�FKLOG�ZKRP�VKH�HQWUXVWHG�WR�KLV�FDUH�DQG�DWWHQWLRQ�

7KH�PDMRULW\�WKRXJKWIXOO\�VWDWHV�WKDW�

>8@QGHU� WKH� DXWKRULW\� RI� 6HLW]�� QRW� DOO� VSRNHQ� ZRUGV
EHWZHHQ�D�KXVEDQG�DQG�ZLIH�ZLOO�HQMR\�WKH�SULYLOHJH�XQGHU
FRQVLGHUDWLRQ�KHUH���,W�ZRXOG�VHHP�WKDW�LI�WKH�QDWXUH�RI�WKH
FRPPXQLFDWLRQ� LV� QRW� LPEXHG� ZLWK� DQ� DXUD� RI� D� VKDULQJ

�������������������������������������������������������������������������������������������������������������
���*LYHQ�RXU�GLVSRVLWLRQ�ZH�GR�QRW�QHHG�WR�DGGUHVV�DSSHOODQW
V�DVVHUWLRQ�RI�DQ
DEXVH�RI�VHQWHQFLQJ�GLVFUHWLRQ�
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GLVFORVXUH� SUHFLSLWDWHG� ODUJHO\� GXH� WR� WKH� FORVHQHVV
VSRXVHV�VKDUH�� WKHQ�DUJXDEO\� LW� LV�QRW�SULYLOHJHG�� � ,Q� WKLV
FRQWH[W�LW�ZRXOG�VHHP�ORJLFDO�WKDW�FHUWDLQ�FRPPXQLFDWLRQV
ZKLFK�� IRU� DOO� LQWHQWV� DQG� SXUSRVHV�� YLFWLPL]H� WKH� VSRXVH
FRXOG�QRW� UHDVRQDEO\� EH� H[SHFWHG� WR� EH� NHSW� D� VHFUHW� E\
WKH�YLFWLPL]HG�VSRXVH�QRU�FRXOG�WKH\�EH�GHHPHG�D�VKDULQJ
RI�LGHDV�FRQVLVWHQW�ZLWK�WKH�LQWLPDF\�RI�D�PDULWDO�UHODWLRQ«�

$GGUHVVLQJ� WKH� YDULRXV� JHQHUDO� FDWHJRULHV� RI
FRPPXQLFDWLRQV�SUHVHQWHG�LQ�WKLV�DSSHDO�ZH�FRQFOXGH�WKDW
DSSHOODQW¶V� GLUHFW� WKUHDWV� WR� LQMXUH� RU� NLOO� KLV� ZLIH� GR� QRW
KDYH� WKH� DXUD� RI� FRQILGHQWLDOLW\� ZKLFK� LV� WKH� KDOOPDUN� RI
WKH� SULYLOHJH�� � ,W� LV� GLIILFXOW� WR� FRQFOXGH� WKDW� D� WKUHDW� WR
LQMXUH� RQH¶V� VSRXVH� LV� PDGH� FRQVLVWHQWO\� ZLWK� WKH
FRQILGHQWLDOLW\�� LQWLPDF\� DQG� VHFUHF\� WKDW� D� PDULWDO
UHODWLRQVKLS� LQVSLUHV�� � ,QGHHG�� D� WKUHDW� RI� VXFK� D� VHULRXV
PDJQLWXGH� LV� HQWLUHO\� UHSXJQDQW� WR� WKH� LQWLPDF\� DQG
FRQILGHQWLDOLW\�WKDW�D�PDULWDO�XQLRQ�LV�GHHPHG�WR�LQVSLUH«�

)RU�VLPLODU�UHDVRQV�ZH�FRQFOXGH�WKDW�WKH�GLUHFW�WKUHDWV� WR
LQMXUH�RU�NLOO�WKH�ZLIH¶V�GDXJKWHUV�RU�RWKHU�IDPLO\�PHPEHUV
ODFN�WKH�DXUD�RI�FRQILGHQWLDOLW\�QHFHVVDU\�WR�JDLQ�SULYLOHJHG
VWDWXV�� � ,Q�PDQ\� FDVHV� WKH� SDUHQWDO� LQVWLQFW� LV� VR� VWURQJ
WKDW�D�SDUHQW�ZLOO�YDOXH�WKH�OLIH�RI�D�FKLOG�DERYH�WKHLU�RZQ�
7KXV�� WKH� WKUHDW� WR� LQMXUH� RU� NLOO� D� FKLOG� VKRXOG� QRW� EH
H[SHFWHG� WR� EH� NHSW� VLOHQW� DQG� LW� UHSUHVHQWV� DV� JUHDW� DQ
DIIURQW� WR� WKH� UHFLSLHQW� VSRXVH� DV� WR� EH� RQ� D� SDU� ZLWK
WKUHDWV�DJDLQVW�WKH�VSRXVH�RU�WKH�WDXQWV�IRXQG�LQ�6HLW]«�

�0DMRULW\� RSLQLRQ� DW� �������� � 7KXV�� XQGHU� H[LVWLQJ� 3HQQV\OYDQLD� ODZ�� D

KXVEDQG¶V�GLUHFW�WKUHDWV�WR� LQMXUH�RU�NLOO�KLV� VSRXVH�RU�KHU�FKLOGUHQ�DUH�QRW

SULYLOHJHG��DV�VXFK�FRPPXQLFDWLRQV�ODFN�WKH�DXUD�RI�FRQILGHQWLDOLW\�QHFHVVDU\

WR�JDLQ�SULYLOHJHG�VWDWXV���2Q�WKH�RWKHU�KDQG��D�KXVEDQG¶V�DGPLVVLRQ�WR�KLV

ZLIH� WKDW� KH� KDV� DOUHDG\� DEXVHG� KLV� ZLIH¶V� FKLOGUHQ� LV� SURWHFWHG� E\� WKH

VSRXVDO�SULYLOHJH�EHFDXVH�VXFK�DQ�DGPLVVLRQ� LV� ³D�VKDULQJ�GLVFORVXUH�PDGH
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GXH�WR�WKH�FORVHQHVV�RI�WKH�PDULWDO�UHODWLRQVKLS´"��3HQQV\OYDQLD�ODZ�GRHV�QRW

H[SHFW�D�PRWKHU�WR�NHHS�TXLHW�DERXW�KHU�KXVEDQG¶V�WKUHDWV�WR�LQMXUH�RU�NLOO

KHU� FKLOGUHQ�� EXW� H[SHFWV� DQG� UHTXLUHV� KHU� WR� EH� VLOHQW� FRQFHUQLQJ� KHU

KXVEDQG¶V�DGPLVVLRQV�WR�VH[XDO�DEXVH�WKDW�KH�KDV�DOUHDG\�LQIOLFWHG�XSRQ�KHU

FKLOGUHQ���6XFK�DGPLVVLRQV�DUH�QRW�RQO\�KHLQRXV��WKH\�DOVR�SXW�WKH�PRWKHU�RQ

QRWLFH� WKDW� KHU� FKLOGUHQ� DUH� DW� ULVN� IRU� IXUWKHU� DEXVH�� � $V� WKH� PDMRULW\

HORTXHQWO\� VWDWHV� ³LQ�PDQ\� FDVHV� WKH� SDUHQWDO� LQVWLQFW� LV� VR� VWURQJ� WKDW� D

SDUHQW�ZLOO�YDOXH�WKH�OLIH�RI�D�FKLOG�DERYH�>KLV�RU�KHU@�RZQ�´��,Q�P\�RSLQLRQ�

QR� SDUHQW� VKRXOG� EH� H[SHFWHG� WR� UHPDLQ� VLOHQW� FRQFHUQLQJ� VH[XDO� DEXVH

LQIOLFWHG�XSRQ�KLV�RU�KHU�FKLOGUHQ�HVSHFLDOO\�ZKHQ�WKH�DEXVH�LV�DW�WKH�KDQGV�RI

D� FR�SDUHQW�� � 3HQQV\OYDQLD� ODZ�� KRZHYHU�� KROGV� RWKHUZLVH�� � 7KXV�� ,� DP

ERXQG�WR�MRLQ�WKH�PDMRULW\�LQ�JUDQWLQJ�$SSHOODQW�D�QHZ�WULDO�


