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��� $SSHOODQW�DSSHDOV�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�LPSRVHG�RQ�-XQH���

������DIWHU�D�MXU\�IRXQG�KLP�JXLOW\�RI�PXUGHU�LQ�WKH�ILUVW�GHJUHH�DQG�FULPLQDO

FRQVSLUDF\��� �$SSHOODQW�ZDV�DUUHVWHG�RQ�0DUFK����������DQG�D�SUHOLPLQDU\

KHDULQJ�ZDV�KHOG�RQ�0D\�����������2YHU�WKH�QH[W�WZR�\HDUV��$SSHOODQW¶V�WULDO

ZDV� GHOD\HG� E\� D� WRWDO� RI� WHQ� FRQWLQXDQFHV� JUDQWHG� WR� $SSHOODQW¶V� FRXUW�

DSSRLQWHG�FRXQVHO���2Q�0D\�����������WKH�FRXUW�ILQDOO\�FDOOHG�WKH�FDVH�WR�WULDO

DQG� WKH� WULDO�ZDV� FRPSOHWHG�RQ� -XQH����� ������ � � $� SHQDOW\� SKDVH�KHDULQJ

ZDV� FRQGXFWHG�� ZKLFK� FRQFOXGHG� ZLWK� WKH� MXU\� VHWWLQJ� WKH� SHQDOW\� DW� OLIH

LPSULVRQPHQW�� � $IWHU� WKH� WULDO�� $SSHOODQW¶V� WULDO� FRXQVHO� OHIW� WKH� SUDFWLFH� RI

ODZ���2Q�6HSWHPEHU�����������QHZ�FRXQVHO�ZDV�DSSRLQWHG�IRU�WKH�SXUSRVH�RI

ILOLQJ�SRVW�VHQWHQFH�PRWLRQV���3RVW�VHQWHQFH�PRWLRQV�ZHUH�ILOHG�RQ�0DUFK����

������DQG�ZHUH�KHDUG�DQG�GHQLHG���7KH�VHQWHQFH�RI�OLIH�LPSULVRQPHQW�RQ�WKH

PXUGHU� ELOO� ZDV� UHLPSRVHG� DQG� D� FRQFXUUHQW� WHUP� RI� ILYH� WR� WHQ� \HDUV¶

����������������������������������
�����3D��&�6�$����������D��DQG������UHVSHFWLYHO\�
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LQFDUFHUDWLRQ� ZDV� LPSRVHG� RQ� WKH� FRQVSLUDF\� ELOO�� � 7KLV� GLUHFW� DSSHDO

IROORZHG���:H�DIILUP�

��� $SSHOODQW� DVVHUWV� WKDW� KH� LV� HQWLWOHG� WR� D� QHZ� WULDO� EHFDXVH� RI

SURVHFXWRULDO�PLVFRQGXFW�DQG�YDULRXV�LQFLGHQWV�RI�DOOHJHG� LQHIIHFWLYHQHVV�RI

FRXQVHO�� � $SSHOODQW� IXUWKHU� PDLQWDLQV� WKDW� WKH� WULDO� FRXUW� HUUHG� ZKHQ� LW

UHIXVHG�WR�SHUPLW�KLP�WR�FKDQJH�FRXQVHO�SULRU�WR�WULDO�

��� 7KH� UHOHYDQW� IDFWV�PD\� EH� VXPPDUL]HG� DV� IROORZV�� � 2Q� WKH� QLJKW� RI

0DUFK� ���� ������ $SSHOODQW� ZDV� LQVWUXFWHG� E\� 0HOYLQ� 7UR\� :LOOLDPV

�:LOOLDPV���KLV�³HPSOR\HU�´�WR�FDOO�0HOYLQ�³'DGG\R´�:LOOLDPV��WKH�YLFWLP��DW

KLV�KRPH�DQG�LQIRUP�KLP�WKDW�$SSHOODQW�ZRXOG�GULYH� WR�KLV�KRXVH�DQG�SLFN

KLP� XS�� � :LOOLDPV� EHOLHYHG� WKDW� WKH� YLFWLP� KDG� KHOSHG� D� ULYDO� JDQJ� NLOO

³7DERR´�� ZKR� ZDV� D� PHPEHU� RI� :LOOLDPV¶� JDQJ�� � 1�7��� ��������� DW� ���

(YLGHQFH� SUHVHQWHG� E\� WKH� &RPPRQZHDOWK� HVWDEOLVKHG� WKDW� $SSHOODQW� DQG

:LOOLDPV� ZHUH� DOOHJHGO\� LQYROYHG� LQ� DQ� LOOHJDO� GUXJ� EXVLQHVV� ZKHUH� D

KLHUDUFK\� LV� LQ� SODFH� DQG� RUGHUV� JHW� KDQGHG� GRZQ� IURP� WKH� WRS�� � ,Q

DFFRUGDQFH�ZLWK�WKLV�FKDLQ�RI�FRPPDQG��$SSHOODQW�DVNHG�&KULVWRSKHU�%URZQ

�%URZQ�� WR� SODFH� WKH� FDOO�� � 1�7��� ��������� DW� �������� ��������� DW� �����

$SSHOODQW� DQG� %URZQ� WKHQ� SLFNHG� XS� WKH� YLFWLP� DQG� WRRN� KLP� WR� D

SUHGHWHUPLQHG�VSRW�ZKHUH�0LFKDHO�%ODFN��.HLWK�:DVKLQJWRQ��DQG�(OOLRW�0RRUH

�WKH� FR�GHIHQGDQWV�� DZDLWHG�KLV� DUULYDO�� � ,G�� �$W� WKLV� VSRW�� WKH� YLFWLP�ZDV

NLOOHG�LQ�WKH�IURQW�VHDW�RI�WKH�FDU�E\�WKH�FR�GHIHQGDQWV¶�VKRZHU�RI�JXQILUH�
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��� $SSHOODQW�ILUVW�FODLPV�KH�LV�HQWLWOHG�WR�D�QHZ�WULDO�GXH�WR�WKH�DOOHJHGO\

LQWHQWLRQDO�PLVFRQGXFW�RI�WKH�SURVHFXWRU�GXULQJ�ERWK�WKH�TXHVWLRQLQJ�RI�WKH

ZLWQHVVHV�DQG�WKH�SURVHFXWRU¶V�VXPPDWLRQ�WR�WKH�MXU\�UHJDUGLQJ�UHIHUHQFH�WR

JDQJ� VLJQV�� JDQJ�DFWLYLW\�� JXQV�� DQG� LOOHJDO� GUXJV�� � ³7KH�PDQQHU� RI� FURVV�

H[DPLQDWLRQ� UHVWV� ZLWKLQ� WKH� GLVFUHWLRQ� RI� WKH� WULDO� MXGJH� DQG� LPSURSHU

FRPPHQWV�E\�D�SURVHFXWRU�UHTXLUH�UHYHUVDO�RQO\�ZKHQ�WKH�FRPPHQWV�FUHDWH

D� µIL[HG� ELDV� RU� KRVWLOLW\¶� WRZDUG� WKH� GHIHQGDQW�´� &RPPRQZHDOWK� Y�

(GPLVWRQ������3D�������BB������$��G�������������������� �7KH�WULDO� FRXUW

PXVW� PDNH� WKH� LQLWLDO� UXOLQJ� RQ� WKH� SUHMXGLFLDO� QDWXUH� RI� D� SURVHFXWRU¶V

FRPPHQWV�� WKLV� &RXUW� ³LV� OLPLWHG� LQ� LWV� UHYLHZ� WR� ZKHWKHU� WKH� WULDO� FRXUW

DEXVHG� LWV� GLVFUHWLRQ�´� �&RPPRQZHDOWK� Y�� '¶$PDWR�� ���� 3D�� ����� BBB�

����$��G������������������FLWDWLRQ�RPLWWHG����$FFRUG�&RPPRQZHDOWK�Y�

5LRV������3D�������BBB������$��G�������������������

��� :LWK� WKLV� LQ� PLQG�� ZH� DGGUHVV� $SSHOODQW¶V� FRQWHQWLRQ� WKDW� WKH

&RPPRQZHDOWK� LPSURSHUO\� TXHVWLRQHG� %URZQ� DERXW� SKRWRJUDSKV� WKDW

GHSLFWHG� %URZQ� KROGLQJ� D� JXQ� DQG� PDNLQJ� D� VLJQ� ZLWK� KLV� KDQG� LQ� WKH

FRPSDQ\� RI� WKH� FR�GHIHQGDQWV�� � 1�7��� ��������� DW� ���� � 7KH� SURVHFXWRU

TXHVWLRQHG�%URZQ�DV�IROORZV�

4� 1RZ�RQ�WKH�SLFWXUH��RQ�RQH�RI�WKH�SLFWXUHV�RU�RQ�WZR
RI�WKH�SLFWXUHV��\RX�DUH�PDNLQJ�D�VLJQ�� �:KDW�LV�WKDW
VLJQ"��:KDW�LV�WKDW�VLJQ��0U��%URZQ"

$� ,W�GRHVQ¶W�PHDQ�DQ\WKLQJ�

4� 1RW�D�JDQJ�VLJQ"
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$OO�&RXQVHO���2EMHFWLRQ�

7KH�&RXUW���6XVWDLQHG���:KDW�LV�WKH�VLJQ"

1�7��� ��������� DW����� �)LUVW��ZH�QRWH� WKDW� GHIHQVH� FRXQVHO¶V� REMHFWLRQ�ZDV

VXVWDLQHG��WKH�ZLWQHVV�GLG�QRW�DQVZHU�DQG�$SSHOODQW�GLG�QRW�UHTXHVW�UHOLHI�DW

WULDO���$SSHOODQW�GLG�QRW�FODLP�WKDW�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�ZKHQ�LW

VXVWDLQHG�$SSHOODQW¶V�REMHFWLRQ�WR�WKH�TXHVWLRQ���0RUHRYHU��KH�GLG�QRW�DVN�IRU

D�FXUDWLYH�LQVWUXFWLRQ�RU�PRYH� IRU�D�PLVWULDO�� WKHUHIRUH�� FRXQVHO�PXVW�KDYH

EHHQ� VDWLVILHG� ZLWK� WKH� WULDO� FRXUW¶V� UXOLQJ�� � $SSHOODQW� KDV� WKXV� IDLOHG� WR

SUHVHUYH�WKLV�LVVXH�RQ�DSSHDO�DQG�KDV�ZDLYHG�WKLV�FODLP���3D��5�$�3�������D��

��� 6HFRQG��HYHQ�LI�$SSHOODQW�KDG�QRW�ZDLYHG� WKLV� LVVXH��WKH�FRXUWV�KDYH

UHFRJQL]HG�WKDW�HYLGHQFH�RI�JDQJV�DQG�JDQJ�PHPEHUVKLS�LV�DGPLVVLEOH���7KH

&RPPRQZHDOWK� PD\� SURSHUO\� LQWURGXFH� WKH� IDFW� WKDW� WKH� DFFXVHG� LV� D

PHPEHU� RI� D� JDQJ� WR� H[SODLQ� WKH� FRQGXFW� RI� D� &RPPRQZHDOWK� ZLWQHVV�

&RPPRQZHDOWK�Y��:KLWILHOG�� ����$��G���� �3D��6XSHU�� ������� � (YLGHQFH

UHODWLQJ�WR�JDQJ�PHPEHUVKLS�PD\�DOVR�EH�SUREDWLYH�RI�WKH�FUHGLELOLW\�RI�WKH

SURVHFXWLRQ¶V� FKLHI�ZLWQHVV�� � ,G�� � ,Q�:KLWILHOG�� WKH� DSSHOODQW�� ZKR� ZDV� D

PHPEHU�RI�D�JDQJ��DQG�VHYHUDO�RWKHU�PHQ�ZHUH�LQYROYHG�LQ�D�PXUGHU�� �$Q

H\HZLWQHVV�LPPHGLDWHO\�UHSRUWHG�WKH�FULPH�WR�SROLFH�EXW�GLG�QRW�LGHQWLI\�WKH

DSSHOODQW�XQWLO�VRPH�WLPH�ODWHU���7KH�&RPPRQZHDOWK�LQWURGXFHG�HYLGHQFH�RI

DSSHOODQW¶V�JDQJ�PHPEHUVKLS�WR�H[SODLQ�WKH�ZLWQHVV¶V�GHOD\�LQ�UHSRUWLQJ�WKH

FULPH�� �7KH�ZLWQHVV� IHDUHG� WKDW� LI�KH� LGHQWLILHG� WKH�DSSHOODQW� WR� WKH�SROLFH�

WKH�JDQJ�ZRXOG�UHWDOLDWH�DJDLQVW�KLP���,G��DW���������7KLV�&RXUW�KHOG�WKDW�WKH
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&RPPRQZHDOWK� SURSHUO\� SUHVHQWHG� WKH� HYLGHQFH� RI� JDQJ� PHPEHUVKLS

EHFDXVH� LW�ZDV�SUREDWLYH� RI� WKH� FUHGLELOLW\� RI� WKH�ZLWQHVV� LQ� H[SODLQLQJ�KLV

UHOXFWDQFH�WR�LPSOLFDWH�DSSHOODQW���,G��DW����

��� ,Q� WKH� SUHVHQW� FDVH�� ZH� FRQFOXGH� WKDW� WKH� &RPPRQZHDOWK� SURSHUO\

LQWURGXFHG� HYLGHQFH� RI� %URZQ¶V� DIILOLDWLRQ� ZLWK� D� JDQJ�� � 'HVSLWH� %URZQ¶V

HDUOLHU� VLJQHG� VWDWHPHQWV� DQG� WHVWLPRQ\� XQGHU� RDWK� RQ� WKUHH� SUHYLRXV

RFFDVLRQV��ZKHUH� KH� LPSOLFDWHG� $SSHOODQW¶V� LQYROYHPHQW� LQ� WKH�PXUGHU�� KH

WRRN� WKH� VWDQG� LQ� WKLV� WULDO� DQG� UHFDQWHG� KLV� WHVWLPRQ\�� WHVWLI\LQJ� WKDW

$SSHOODQW� SOD\HG� QR� SDUW� LQ� WKH�PXUGHU�� � 1�7��� ��������� DW� ���� � � ,Q� IDFW�

%URZQ�VWDWHG�WKDW�KLV�HQWLUH�WHVWLPRQ\�DW�WKH�SUHOLPLQDU\�KHDULQJV�ZDV�D�OLH�

1�7��� ��������� DW� ����� � 7KH� &RPPRQZHDOWK� WKHQ� LPSHDFKHG� KLP�ZLWK� KLV

HDUOLHU� VWDWHPHQWV�� � 7R� GR� VR�� KRZHYHU�� WKH� &RPPRQZHDOWK� QHHGHG� WR

H[SODLQ� WR� WKH� MXU\� %URZQ¶V� DVVHUWHG� UHDVRQ� IRU� FKDQJLQJ� KLV� WHVWLPRQ\� DW

WULDO��L�H��IHDU�RI�JDQJ�UHWDOLDWLRQ���7R�HVWDEOLVK�KLV�IHDU��WKH�&RPPRQZHDOWK

SUHVHQWHG� HYLGHQFH� WKDW� $SSHOODQW� DQG� WKH� RWKHU� FR�GHIHQGDQWV� ZHUH

PHPEHUV�RI�D�JDQJ��DQG�WKDW�WKH�JDQJ�KDG�DOUHDG\�NLOOHG�RQH�RI�WKHLU�RZQ

PHPEHUV�� � 7KLV� W\SH� RI� TXHVWLRQLQJ� DQG� HYLGHQFH� LV� FOHDUO\� SHUPLVVLEOH�

:KLWILHOG��VXSUD�

��� $SSHOODQW� DOVR� DUJXHV� WKDW� WKH� SURVHFXWRU� DFWHG� LPSURSHUO\� ZKHQ� KH

DVNHG� KLP� DERXW� WKH� -XQLRU� %ODFN� 0DILD� �-%0�� DQG� LI� KH� VROG� GUXJV�

6SHFLILFDOO\��$SSHOODQW�REMHFWV�WR�WKH�IROORZLQJ�H[FKDQJH�

4� 'R� \RX� NQRZ� ZKHUH� >:LOOLDPV@� DQG� WKH� RWKHUV� NHHS
WKHLU�JXQV"
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$� 1R�� ,� ZRXOG� MXVW� VHH� WKHP� ZLWK� WKHP� DW� GLIIHUHQW
WLPHV�

4� :KHUH�GRHV�>:LOOLDPV@�JHW�KLV�JXQV�DQG�GUXJV�IURP"

$� ,�FRXOGQ¶W�WHOO�\RX�

4� :KR�GLG�>:LOOLDPV@�ZRUN�IRU"

$� ,�GRQ¶W�NQRZ���,I�,�ZDQWHG�D�EXQGOH�RI�FRFDLQH��,�ZRXOG
EX\�LW�DQG�VHOO�LW�

4� 'R�\RX�NQRZ�DQ\WKLQJ�DERXW�WKH�-%0"

$� ,�QHYHU�KHDUG�RI�WKDW�

1�7������������DW��������

��� ,QLWLDOO\��ZH�QRWH�WKDW�$SSHOODQW�GHQLHG�NQRZLQJ�ZKDW�WKH�LQLWLDOV�-%0

VWRRG�IRU�DQG�WKH\�ZHUH�QRW�H[SODLQHG�DW�WULDO���2XU�FRXUWV�KDYH�KHOG�WKDW�WKH

&RPPRQZHDOWK� PD\� LQWURGXFH� HYLGHQFH� RI� D� JDQJ� LQ� RUGHU� WR� SURYH� D

FRQVSLUDF\���&RPPRQZHDOWK�Y��*ZDOWQH\������3D�������BB������$��G�����

�������������6LQFH�$SSHOODQW�ZDV�FKDUJHG�ZLWK�FULPLQDO�FRQVSLUDF\��HYLGHQFH

RI� WKH� JDQJ� DFWLYLW\� LQYROYHG� LQ� WKH� SUHVHQW� FDVH� ZDV� KLJKO\� SUREDWLYH� RI

ZKHWKHU� D� FRQVSLUDF\� H[LVWHG�� � 0RUHRYHU�� $SSHOODQW¶V� FXOSDELOLW\� LV� EDVHG

VROHO\� RQ� KLV� SDUWLFLSDWLRQ� LQ� WKH� FRQVSLUDF\�� � (YLGHQFH� WKDW� :LOOLDPV

GHYHORSHG� D� SODQ� WR� NLOO� WKH� YLFWLP�� WKDW� KH� XVHG�PHPEHUV� RI� KLV� JDQJ� WR

H[HFXWH� WKDW�SODQ��DQG� WKDW� DOO� RI� WKH� FR�GHIHQGDQWV�ZHUH�PHPEHUV� RI� WKH

JDQJ��ZDV�SUREDWLYH�HYLGHQFH�RI� WKH� H[LVWHQFH�RI� D� FRQVSLUDF\�� � 7KHUHIRUH

WKH�&RPPRQZHDOWK¶V�HYLGHQFH�RI�JDQJ�LQYROYHPHQW�ZDV�EDVHG�RQ�HYLGHQFH

SURSHUO\�LQWURGXFHG�DW�WULDO�DQG�GLG�QRW�FRQVWLWXWH�SURVHFXWRULDO�PLVFRQGXFW� �
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���� $SSHOODQW�DOVR�DUJXHV�WKDW�FHUWDLQ�VWDWHPHQWV�PDGH�GXULQJ�VXPPDWLRQ

FRQVWLWXWH� SURVHFXWRULDO� PLVFRQGXFW�� � $� SURVHFXWRU¶V� FRPPHQWV� ³GR� QRW

FRQVWLWXWH� UHYHUVLEOH�HUURU�XQOHVV� WKH�XQDYRLGDEOH�HIIHFW�RI� VXFK� FRPPHQWV

ZRXOG� EH� WR� SUHMXGLFH� WKH� MXU\�� IRUPLQJ� LQ� WKHLU� PLQGV� D� IL[HG� ELDV� DQG

KRVWLOLW\�WRZDUG�WKH�GHIHQGDQW�VXFK�WKDW�WKH\�FRXOG�QRW�ZHLJK�WKH�HYLGHQFH

REMHFWLYHO\�DQG�UHQGHU�D�WUXH�YHUGLFW�´��&RPPRQZHDOWK�Y��*LEVRQ������3D�

���������������$��G�������������FHUW��GHQLHG��BBB�8�6�BBB������6�&W������

����/�(G��G��������������$�SURVHFXWRU�LV�SHUPLWWHG�WR�YLJRURXVO\�DUJXH�KLV

FDVH�DV� ORQJ�DV�KLV� FRPPHQWV� DUH�EDVHG�XSRQ� WKH� HYLGHQFH�RU� UHDVRQDEOH

LQIHUHQFHV� WKHUHIURP� RU� DUH� PHUH� RUDWRULFDO� IODLU�� � &RPPRQZHDOWK� Y�

0RUDOHV�� ���� 3D�� ����� ����� ���� $��G� ����� ������� �������� � ,Q� DVVHVVLQJ

ZKHWKHU�D�SURVHFXWRU�LV�JXLOW\�RI�PLVFRQGXFW�GXULQJ�WKH�SUHVHQWDWLRQ�RI�KLV

DUJXPHQW�WR�WKH�MXU\��³ZH�PXVW�QRW�ORVH�VLJKW�RI�WKH�IDFW�WKDW�WKH�WULDO�LV�DQ

DGYHUVDU\� SURFHHGLQJ�� DQG� WKH� SURVHFXWLRQ�� OLNH� WKH� GHIHQVH�� PXVW� EH

DFFRUGHG� UHDVRQDEOH� ODWLWXGH� LQ� IDLUO\� SUHVHQWLQJ� LWV� YHUVLRQ� RI� WKH� FDVH� WR

WKH�MXU\�´��&RPPRQZHDOWK�Y��5DLQH\������3D����������������$��G������

������FLWDWLRQV�RPLWWHG���FHUW��GHQLHG�� ����8�6�� ������ ����6�&W�� ����� ���

/�(G��G������������

���� 7KH� SURVHFXWRU� XVHG� WKH� ZRUGV� ³VTXDG�´� ³KXQWLQJ� SDUW\�´� ³GUXJV�´

³JDQJ�VLJQ�´�³JKHWWR�FRGHV�´�DQG�UHSHDWHGO\�XVHG�³JDQJVWHU´�ZKLOH�GHVFULELQJ

WHVWLPRQ\�WKDW�WKH�MXU\�KDG�KHDUG���1�7�������������������$SSHOODQW�EHOLHYHV

WKDW� WKH� SURVHFXWRU¶V� XVH� RI� WKHVH� ZRUGV� ZDV� SUHMXGLFLDO�� � $SSHOODQW� DOVR
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FRQWHQGV� WKDW� WKH� IROORZLQJ� VWDWHPHQW� ZDV� SUHMXGLFLDO�� ³,� VXEPLW� WR� \RX

ODGLHV�DQG�JHQWOHPHQ��LQ�WKLV�FRXQWU\��WKHUH�ZDV�RQFH�D� WLPH�ZKHQ�>&@RNH

ZDV�>&@RNH��D�MRLQW�ZDV�D�EDG�SODFH�WR�EH��D�)RUG�DQG�D�&KHY\�ZRXOG�ODVW�WHQ

\HDUV���%XW�WKRVH�GD\V�DUH�JRQH�´��,G��DW������7ULDO�FRXQVHO�REMHFWHG�WR�DOO�RI

WKHVH�VWDWHPHQWV�PDGH�E\�WKH�SURVHFXWRU�LQ�KLV�FORVLQJ�DQG�DVNHG�WKH�FRXUW

IRU�FDXWLRQDU\�LQVWUXFWLRQV���7KH�WULDO�FRXUW�RYHUUXOHG�WKHVH�REMHFWLRQV�� �,G�

DW����

���� 7KH� WULDO� FRXUW� ZDV� FRUUHFW�� � $IWHU� UHYLHZ�� ZH� FRQFOXGH� WKDW� WKH

VWDWHPHQWV�UHJDUGLQJ�GUXJV�DQG�JDQJV�ZHUH�UHDVRQDEOH�LQIHUHQFHV�IURP�WKH

HYLGHQFH�DGPLWWHG� DW� WULDO� DQG�� WKHUHIRUH�� WKH�SURVHFXWRU�ZDV�SHUPLWWHG� WR

XVH�WKHP���:KLWILHOG��VXSUD��� ,W�LV�REYLRXV�IURP�WKH�FRQWH[W� LQ�ZKLFK� WKH

SURVHFXWRU�PDGH�WKHVH�VWDWHPHQWV�WKDW�KLV�VROH�LQWHQWLRQ�ZDV�WR�SURYLGH�WKH

MXU\�ZLWK�D�GHVFULSWLRQ�RI�WKH�LQFLGHQW��DQG�ZH�ILQG�WKDW�WKHVH�FRPPHQWV�IDOO

ZLWKLQ� WKH� ERXQGV� RI� RUDWRULFDO� IODLU�� �0RUDOHV�� VXSUD�� � 7KH� SURVHFXWRU¶V

FRPPHQWV�ZHUH�QRW�GHVLJQHG�WR�ELDV�WKH�MXU\�DJDLQVW�$SSHOODQW�EDVHG�VROHO\

RQ�IDFW�WKDW�KH�ZDV�D�PHPEHU�RI�D�JDQJ���$FFRUGLQJO\��WKLV�LVVXH�LV�ZLWKRXW

PHULW�

���� $SSHOODQW�DVVHUWV�WKDW�WKH�HQXPHUDWHG�LQVWDQFHV�RI�DOOHJHG�PLVFRQGXFW

PXVW�EH�DVVHVVHG�LQ�WKH�DJJUHJDWH���6LQFH��DV�WKH�GLVFXVVLRQ�DERYH�VKRZV�

QRQH�RI�WKH�$SSHOODQW¶V�LQGLYLGXDO�DWWDFNV�RQ�WKH�SURVHFXWRU�KDV�DQ\�PHULW�

YLHZLQJ� WKHP� LQ� WKH� DJJUHJDWH� FDQQRW� HQKDQFH� KLV� TXHVW� IRU� UHOLHI�� WKH

DJJUHJDWLRQ� RI� PHULWOHVV� FODLPV� GRHV� QRW� LPEXH� WKHP� ZLWK� PHULW�
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&RPPRQZHDOWK�Y��0F*LOO������3D�������BB������$��G�������������������

FHUW��GHQLHG������8�6������������6�&W���������������QR�QXPEHU�RI�PHULWOHVV

FODLPV�FROOHFWLYHO\�DWWDLQ�PHULW���&RPPRQZHDOWK�Y��5LYHUV�� ����3D�� ����

BB������$��G������������������FHUW��GHQLHG������8�6������������6�&W������

��������ZKHUH�LQGLYLGXDO�PLVFRQGXFW�FODLPV�DUH�ZLWKRXW�PHULW��DOOHJDWLRQ�RI

FXPXODWLYH�PLVFRQGXFW�DOVR�IDLOV���

���� $SSHOODQW� QH[W� DVVHUWV� WKDW� GXH� WR� WULDO� FRXQVHO¶V� LQHIIHFWLYHQHVV�� KH

VKRXOG� EH� JUDQWHG� D� QHZ� WULDO�� 7KH� VWDQGDUG� IRU� GHWHUPLQLQJ� WKH

HIIHFWLYHQHVV�RI�FRXQVHO�LV�ZHOO�VHWWOHG���&RXQVHO�ZLOO�EH�GHHPHG�LQHIIHFWLYH

ZKHUH������ WKHUH� LV�DUJXDEOH�PHULW� WR� WKH�XQGHUO\LQJ� FODLP�� ���� WKH� FRXUVH

FKRVHQ�E\�FRXQVHO�GRHV�QRW�KDYH�D�UHDVRQDEOH�EDVLV�GHVLJQHG�WR�HIIHFWXDWH

WKH� GHIHQGDQW
V� LQWHUHVW�� DQG� ���� WKH� GHIHQGDQW� GHPRQVWUDWHV� SUHMXGLFH�

&RPPRQZHDOWK� Y�� &DUWHU�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � 7KH

EXUGHQ� RI� HVWDEOLVKLQJ� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� UHVWV� RQ� WKH

DSSHOODQW� EHFDXVH� FRXQVHO
V� UHSUHVHQWDWLRQ� LV� SUHVXPHG� WR� EH� HIIHFWLYH�

&RPPRQZHDOWK� Y�� 5REHUWV�� ���� 3D�� ����� ����� ���� $��G� ������ ����

�������

����������������������������������
���$SSHOODQW�DOVR�DOOHJHV�WKDW�WKH�FLUFXPVWDQFHV�LQGLFDWH�WKDW�WKH�SURVHFXWRU¶V
LPSURSHU� EHKDYLRU� ZDV� GHOLEHUDWH� DQG� $SSHOODQW� FLWHG� &RPPRQZHDOWK� Y�
%URZQ�� ����3D�� ���������$��G���� ������� �VWDWLQJ� GHOLEHUDWH� DWWHPSWV� E\
WKH�SURVHFXWRU�WR�GHVWUR\�WKH�REMHFWLYLW\�DQG�LPSDUWLDOLW\�RI�WKH�ILQGHU�RI�IDFW
VR� DV� WR� FDXVH� WKH� YHUGLFW� WR� EH� WKH� SURGXFW� RI� WKH� HPRWLRQV� UDWKHU� WKDQ
UHIOHFWLYH� MXGJPHQW� ZLOO� QRW� EH� WROHUDWHG��� � 7KLV� LVVXH� LV� ZDLYHG� EHFDXVH
$SSHOODQW�IDLOHG�WR�IXUWKHU�GHYHORS�WKLV�DUJXPHQW���³7KLV�&RXUW�ZLOO�QRW�PDNH
DSSHOODQW¶V� DUJXPHQWV� IRU� KLP�´� � 3D�� 5�$�3�� �����D��� &RPPRQZHDOWK� Y�
/D&DYD������3D��������������$��G�����������������
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���� $SSHOODQW�ILUVW�VXEPLWV�WKDW�%URZQ�VKRXOG�QRW�KDYH�EHHQ�SHUPLWWHG�WR

WHVWLI\�DW�WULDO�DQG�RU�KLV�WHVWLPRQ\�VKRXOG�KDYH�EHHQ�VWULFNHQ�EHFDXVH�WKH

&RPPRQZHDOWK�NQHZ�LW�ZDV�RIIHULQJ�SHUMXUHG�WHVWLPRQ\�� �$SSHOODQW�DVVHUWV

WKDW�WKH�&RPPRQZHDOWK�LPSURSHUO\�LPSHDFKHG�LWV�RZQ�ZLWQHVV��%URZQ��DQG

DUJXHV� WKDW� WKH� &RPPRQZHDOWK� NQHZ� SUHYLRXV� WR� WULDO� WKDW� %URZQ� KDG

UHFDQWHG� KLV� RULJLQDO� VWDWHPHQW� WR� WKH� SROLFH� DQG� KLV� WHVWLPRQ\� DW� WKH

SUHOLPLQDU\�KHDULQJ���7KH�$SSHOODQW�FRQFOXGHV�WKDW�WKH�&RPPRQZHDOWK�FRXOG

QRW�KDYH�EHHQ�VXUSULVHG�E\�%URZQ¶V�WHVWLPRQ\��WKHUHIRUH��LW�VKRXOG�QRW�KDYH

LPSHDFKHG� LWV� RZQ� ZLWQHVV�� � $GGLWLRQDOO\�� $SSHOODQW� FODLPV� WKDW� WKH

&RPPRQZHDOWK�LPSURSHUO\�XVHG�%URZQ¶V�WULDO�WHVWLPRQ\�WR�VXJJHVW�WKDW�WKH

$SSHOODQW� ZDV� UHVSRQVLEOH� IRU� %URZQ¶V� UHFDQWDWLRQ�� � )LQDOO\�� $SSHOODQW

FRQWHQGV�WKDW�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH�ZKHQ�KH�IDLOHG�WR�UDLVH�WKH�LVVXH

DW�WULDO�

���� ,Q�UHYLHZLQJ�WKLV�LVVXH��ZH�UHO\�RQ�WKH�DSSURSULDWH�FDVH�ODZ�DV�ODLG�RXW

E\�WKH�WULDO�FRXUW�

� 3HQQV\OYDQLD�ODZ�FOHDUO\�DOORZV�D�ZLWQHVV�WR�WHVWLI\�HYHQ
WKRXJK�WKH�ZLWQHVV�PDGH�D�SULRU�LQFRQVLVWHQW�VWDWHPHQW�LI
LW�LV�UHOHYDQW�WR�LPSHDFK�WKH�WULDO�WHVWLPRQ\�RI�WKDW�ZLWQHVV�
&RPPRQZHDOWK�Y��/DZVRQ������3D�������>BB@������$��G
����� ���� �������� � ³6XUSULVH´� LV� QRW� D� QHFHVVDU\
UHTXLUHPHQW�WR�DGPLW�SULRU�LQFRQVLVWHQW�WHVWLPRQ\�³ZKHQ�LW
LV� EHOLHYHG� WKDW� WKH� LQWHUHVWV� RI� WUXWK� DQG� MXVWLFH� VR
UHTXLUH�´� �&RPPRQZHDOWK�Y��%UDG\������3D������� >BB@�
����$��G���������������FLWLQJ�&RPPRQZHDOWK�Y��:DOOHU�
����3D������BB������$��G������ �������������� �WKH� FRXUW
KHOG�WKDW�D�WDSH�UHFRUGHG�VWDWHPHQW�JLYHQ�WR�SROLFH�ZKLFK
ODWHU� ZDV� UHFDQWHG� LQ� DQ� DIILGDYLW� ZDV� DGPLVVLEOH� WR
LPSHDFK�WKH�ZLWQHVV�DW�WULDO��&RPPRQZHDOWK�Y��*HH�����
3D�������>BB@������$��G�������������������,W�LV�OHIW�WR�WKH
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GLVFUHWLRQ� RI� WKH� WULDO� FRXUW� WR� PDNH� WKH� GHWHUPLQDWLRQ
ZKHWKHU� D� ZLWQHVV� FDQ� EH� LPSHDFKHG� ZLWK� D� SULRU
LQFRQVLVWHQW�VWDWHPHQW��DQG�ZLOO�EH�UHYHUVHG�RQO\�LI�WKHUH�LV
DQ�DEXVH�RI�GLVFUHWLRQ���%UDG\��>�����3D��DW�BB@������$��G
DW������&RPPRQZHDOWK�Y��*ULPHV������3D��6XSHU������
>BB@�� ���� $��G� ����� ���� �������� /DZVRQ�� ���� $��G� DW
����

3ULRU� LQFRQVLVWHQW� VWDWHPHQWV� PD\� DOVR� EH� XVHG� IRU
VXEVWDQWLYH�HYLGHQFH���&RPPRQZHDOWK�Y��/LYHO\������3D�
����� >BB@�� ���� $��G� ��� ��� �������� �%UDG\�� >���� 3D�� DW
BB@������$��G�DW������7R�EH�XVHG��WKH�SULRU�VWDWHPHQW�PXVW
KDYH� EHHQ� JLYHQ� XQGHU� RDWK� XQGHU� D� IRUPDO� OHJDO
SURFHHGLQJ�� ZKHQ� >WKH@� VWDWHPHQW� KDG� EHHQ� ZULWWHQ� DQG
VLJQHG� E\� WKH� ZLWQHVV�� DQG� ZKHQ� WKH� VWDWHPHQW� LV� >D@
FRQWHPSRUDQHRXV� UHFRUGLQJ�RI� � D� �ZLWQHVV¶� VWDWHPHQWV� LQ
RUGHU� WR� HVWDEOLVK� WKH� UHOLDELOLW\� RI� WKH� SULRU� VWDWHPHQW�
/LYHO\��>����3D��DW�BB@������$��G�DW����

7ULDO�&RXUW�2SLQLRQ����������DW�����

���� ,Q� WKH� SUHVHQW� FDVH�� %URZQ� PDGH� KLV� ILUVW� VWDWHPHQWV� WR� SROLFH� RQ

0DUFK�����������ZKHQ�KH�ZDV�RULJLQDOO\�TXHVWLRQHG�LQ�UHJDUG�WR�WKH�GHDWK�RI

WKH�YLFWLP���,Q�0D\�RI�WKDW�\HDU��%URZQ�WHVWLILHG�DW�WKH�SUHOLPLQDU\�KHDULQJ�

,Q�ERWK��%URZQ�DGPLWWHG�KLV�NQRZOHGJH�RI�WKH�VKRRWLQJ�GHDWK�RI�WKH�YLFWLP�

KLV� LQYROYHPHQW� LQ� WKH� GHDWK�� DQG� $SSHOODQW¶V� SDUWLFLSDWLRQ�� � 2Q� -XQH� ��

������ %URZQ� JDYH� D� VWDWHPHQW� UHFDQWLQJ� WKH� VWDWHPHQW� KH� PDGH� WR

GHWHFWLYHV�DQG�KLV�SUHOLPLQDU\�KHDULQJ�WHVWLPRQ\��DQG�VDLG�WKDW�/DUU\�'L[RQ�

DQRWKHU� FR�GHIHQGDQW�� ZDV� QRW� WKH� SHUVRQ� KH� VDZ� RQ� WKH� QLJKW� RI� WKH

VKRRWLQJ���1�7������������DW������,Q�1RYHPEHU��%URZQ�UHFDQWHG�KLV�RULJLQDO

VWDWHPHQW� DQG� WHVWLPRQ\� LQ� DQ� DIILGDYLW� FODLPLQJ� WKDW� $SSHOODQW� KDG� QR
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LQYROYHPHQW�LQ�WKH�YLFWLP¶V�GHDWK�� � 7KH� &RPPRQZHDOWK� ZDV� DWWHPSWLQJ� WR

XVH� %URZQ¶V� SULRU� LQFRQVLVWHQW� VWDWHPHQW� DV� VXEVWDQWLYH� HYLGHQFH�

7KHUHIRUH��LW�ZDV�QHFHVVDU\�IRU�WKH�&RPPRQZHDOWK�WR�ERWK�LPSHDFK�%URZQ¶V

WULDO� WHVWLPRQ\� DQG� WR� GHPRQVWUDWH� WKH� UHOLDELOLW\� RI� %URZQ¶V� RULJLQDO

VWDWHPHQW�� � ,Q� GRLQJ� VR�� LW� ZDV� HVVHQWLDO� WKDW� WKH� SURVHFXWLRQ� VKRZ� WKH

FLUFXPVWDQFHV�VXUURXQGLQJ�%URZQ¶V�WHVWLPRQ\�DW�WKH�WULDO�ZDV�IDOVH�DQG�KLV

RULJLQDO� SROLFH� VWDWHPHQW� ZDV� UHOLDEOH�� � 8QGHU� WKHVH� FLUFXPVWDQFHV�� WKH

&RPPRQZHDOWK� SURSHUO\� LPSHDFKHG� %URZQ¶V� WULDO� WHVWLPRQ\�� � $GGLWLRQDOO\�

WKH� &RPPRQZHDOWK� SURSHUO\� RIIHUHG� HYLGHQFH� RI� WKH� UHOLDELOLW\� RI� %URZQ¶V

RULJLQDO� VWDWHPHQW�VR� LW� FRXOG� EH�XVHG�DV� VXEVWDQWLYH� HYLGHQFH�� �6LQFH� WKH

WHVWLPRQ\�ZDV�SURSHUO\�DGPLWWHG��WULDO�FRXQVHO�ZLOO�QRW�EH�GHHPHG�LQHIIHFWLYH

IRU�IDLOLQJ�WR�UDLVH�D�PHULWOHVV�FODLP���&RPPRQZHDOWK�Y��5DLQH\������3D�

��������������$��G�������������������

���� 1H[W�� $SSHOODQW� VXEPLWV� WKDW� WKH� LQWURGXFWLRQ� RI� DQG� WHVWLPRQ\

FRQFHUQLQJ�WKH�WZR�JURXS�SKRWRJUDSKV�ZKLFK�VXJJHVW�WKDW�KH�ZDV�LQ�D�JDQJ

ZDV�LUUHOHYDQW�DQG�SUHMXGLFLDO���&RQVHTXHQWO\��KH�VXJJHVWV�WKDW�WULDO�FRXQVHO

VKRXOG�KDYH�REMHFWHG�WR� WKHVH�SKRWRJUDSKV�� � ,Q�RQH�SKRWRJUDSK��$SSHOODQW

DOOHJHGO\� SRVVHVVHV� D� �PP� ZHDSRQ�� � 1�7��� ��������� DW� ���� � ,Q� ERWK

����������������������������������
���:H�QRWH�WKDW�WKH�WULDO�FRXUW�RSLQLRQ�VWDWHV�WKDW�LQ�-XQH��%URZQ�UHFDQWHG�KLV
RULJLQDO� VWDWHPHQW� DQG� WHVWLPRQ\�� � :H� GR� QRW� ILQG� WKLV� VXSSRUWHG� E\� WKH
UHFRUG���$OVR��WKH�UHFRUG�GRHV�QRW�VXSSRUW�WKH�WULDO�FRXUW¶V�FODLP�WKDW�%URZQ�
LQ�DQRWKHU�VWDWHPHQW�WR�SROLFH��VWDWHG�WKDW�WKH�UHFDQWDWLRQ�ZDV�SUHSDUHG�E\
$SSHOODQW��DQG�KH�ZDV�IRUFHG�WR�VLJQ�XQGHU�WKUHDWV�IURP�$SSHOODQW�ZKLOH�ERWK
ZHUH� LQFDUFHUDWHG� DW� WKH� VDPH� SODFH�� � 7KH� UHFRUG� VKRZV� WKDW� %URZQ� ZDV
WKUHDWHQHG�E\�D�GLIIHUHQW�FR�GHIHQGDQW�
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SKRWRJUDSKV��%URZQ�LV�VXSSRVHGO\�JLYLQJ�D�JDQJ�VLJQ���1�7������������DW����

���

���� 7KH� WULDO� FRXUW� FRQWUROV� WKH� DGPLVVLELOLW\� RI� HYLGHQFH� VXFK� DV

SKRWRJUDSKV��DQG�D�FRXUW¶V�GHFLVLRQ�WR�DGPLW�D�FHUWDLQ�SLHFH�RI�HYLGHQFH�ZLOO

QRW�EH�UHYHUVHG�DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ���&RPPRQZHDOWK�Y��/D&DYD�

���� 3D�� ����� ���� $��G� ���� ��������&RPPRQZHDOWK� Y�� 6WHLQ�� ���� $��G

������������3D��6XSHU����������,Q�DGGLWLRQ��ZKHUH��DV�KHUH��SKRWRJUDSKV�DUH

QRW�LQIODPPDWRU\��WKH\�DUH�DGPLVVLEOH�³SURYLGHG�WKDW�WKH\�DUH�UHOHYDQW�DQG

FDQ�DVVLVW�WKH�MXU\�LQ�XQGHUVWDQGLQJ�WKH�IDFWV�´��&RPPRQZHDOWK�Y��*RUE\�

����3D������BB������$��G�������������������³(YLGHQFH�LV�FRQVLGHUHG�UHOHYDQW

LI�LW�ORJLFDOO\�WHQGV�WR�HVWDEOLVK�D�PDWHULDO�IDFW�LQ�WKH�FDVH��WHQGV�WR�PDNH�WKH

IDFW� DW� LVVXH�PRUH� RU� OHVV� SUREDEOH�� RU� VXSSRUWV� D� UHDVRQDEOH� LQIHUHQFH� RU

SUHVXPSWLRQ� UHJDUGLQJ� WKH� H[LVWHQFH� RI� D�PDWHULDO� IDFW�´� �/D&DYD�� VXSUD�

$SSHOODQW� DUJXHV� WKDW� WKH� SKRWRJUDSKV� ZHUH� LUUHOHYDQW� EHFDXVH� WKH

DVVRFLDWLRQ� EHWZHHQ� DQG� DPRQJ� WKH� FR�GHIHQGDQWV� ZDV� QRW� DQ� LVVXH� DQG�

WKHUHIRUH��KH�ZDV�SUHMXGLFHG�E\�UHIHUHQFHV�WR�JDQJ�DFWLYLW\�� �:H�QRWH� WKDW

$SSHOODQW�ZDV�FKDUJHG�ZLWK�PXUGHU�DQG�FRQVSLUDF\���2XU�6XSUHPH�&RXUW�KDV

UHSHDWHGO\�KHOG��DV�VWDWHG�LQIUD��WKDW�SLFWXUHV�VKRZLQJ�FRQVSLUDWRUV�WRJHWKHU

SURYLGH� FLUFXPVWDQWLDO� HYLGHQFH� RI� WKH� H[LVWHQFH� RI� D� FRQVSLUDF\�

&RPPRQZHDOWK�Y��3HO]HU�� ���� 3D�� ����� BB�� ���� $��G� ����� ���� �������

0RUHRYHU�� WKLV�&RXUW�KDV�KHOG� WKDW� WKH� LQWURGXFWLRQ� RI� D� SKRWRJUDSK� RI� DQ

DSSHOODQW� LQ�SRVVHVVLRQ�RI� D� JXQ� ³VLPLODU´� WR� D� JXQ�XVHG� LQ� D� UREEHU\�ZDV
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FOHDUO\�UHOHYDQW�DQG�SURSHUO\�DGPLWWHG�E\�WKH�WULDO�FRXUW���&RPPRQZHDOWK

Y��/DUN������$��G����������������3D��6XSHU���������DII¶G������3D����������

$��G� ���� �������� � 3ODLQO\�� WKH� SKRWRJUDSKV� SURYLGHG� VXEVWDQWLDO� HYLGHQFH

WHQGLQJ�WR�SURYH�WKDW�$SSHOODQW�DQG�KLV�FRQVSLUDWRUV�SRVVHVVHG�WKH�JXQV�WR

NLOO�WKH�YLFWLP��PDNLQJ�WKH�SKRWRJUDSKV�ERWK�UHOHYDQW�DQG�DGPLVVLEOH�

���� $SSHOODQW� DUJXHV� WKDW� HYHQ� LI� WKH� SKRWRJUDSKV� ZHUH� UHOHYDQW�� DQ\

SUREDWLYH�YDOXH�LV�RXWZHLJKHG�E\�WKH�SUHMXGLFH�WKH\�FDXVHG�E\�PDNLQJ�KLP

DSSHDU�WR�EH�D�JDQJ�PHPEHU���$V�VWDWHG�DERYH��WKH�HYLGHQFH�RI�$SSHOODQW¶V

JDQJ�DIILOLDWLRQ�ZDV�SURSHUO\�LQWURGXFHG�E\�WKH�&RPPRQZHDOWK�WR�SURYH�WKH

FULPH�RI�FRQVSLUDF\�� �7KXV��EHFDXVH�WKH�SKRWRJUDSKV�GLUHFWO\� UHODWHG� WR�DQ

LVVXH�DW�KDQG��ZH�FRQFOXGH� WKDW�DQ\�SUHMXGLFH�VXIIHUHG�DV�D� UHVXOW�RI� WKHLU

LQWURGXFWLRQ�DW�WULDO�LV�RXWZHLJKHG�E\�WKHLU�SUREDWLYH�YDOXH���$FFRUGLQJO\��DV

WKH�XQGHUO\LQJ� FODLP� LQ� WKLV� LVVXH� LV�ZLWKRXW�PHULW�� WULDO� FRXQVHO� FDQQRW� EH

GHHPHG�LQHIIHFWLYH�RQ�WKLV�EDVLV�

���� $SSHOODQW�DOVR�FODLPV�WKDW�FRXQVHO�ZDV�LQHIIHFWLYH�IRU� IDLOLQJ�WR�REMHFW

WR� WKH� IROORZLQJ� OLQH� RI� TXHVWLRQLQJ� GXULQJ� %URZQ¶V� GLUHFW� H[DPLQDWLRQ

EHFDXVH�WKLV�WHVWLPRQ\�ZRXOG�FDXVH�WKH�MXU\�WR�FRQFOXGH�WKDW�$SSHOODQW�PXVW

EH� D� ³GDQJHURXV� LQGLYLGXDO� SRVVHVVLQJ� D� OHQJWK\� FULPLQDO� UHFRUG�´

$SSHOODQW¶V�%ULHI�DW����

4� +RZ�ORQJ�ZHUH�\RX�DW�'HODZDUH�&RXQW\"

$���,�EHOLHYH�DERXW�WKUHH�ZHHNV��PD\EH�

4���+RZ�ORQJ"
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$���7KUHH�RU�IRXU�ZHHNV�


 
 


4� $QG�\RX�ZHUH�WKHUH���7HOO�WKH�ODGLHV�DQG�JHQWOHPHQ�RI
WKH� MXU\� ZKR� HOVH� ZDV� WKHUH�� DW� WKH� WLPH� \RX� ZHUH
WKHUH��ZKR�LV�KHUH�RQ�WULDO�WRGD\"

>&RXQVHO�IRU�FR�GHIHQGDQW@���2EMHFWLRQ�

$� >7KH�:LWQHVV@��:KLFK�MDLO"

4� >�%\�WKH�SURVHFXWLRQ@��'HODZDUH�&RXQW\"

$� >$SSHOODQW�@

1�7������������DW����

���� $V�VWDWHG�DERYH��%URZQ�UHFDQWHG�KLV�SULRU�VWDWHPHQWV�WKDW�LPSOLFDWHG

$SSHOODQW�DW�WULDO���,Q�RUGHU�WR�LPSHDFK�%URZQ¶V�WULDO�WHVWLPRQ\�DQG�HVWDEOLVK

WKH� UHOLDELOLW\� RI� KLV� SULRU� VWDWHPHQWV�� WKH� &RPPRQZHDOWK�KDG� WR� RIIHU� WKH

MXU\� DQ� H[SODQDWLRQ� DV� WR� ZK\� %URZQ� KDG� FKDQJHG� KLV� VWRU\�� � 7KH� DERYH

WHVWLPRQ\�ZDV� LQWHQGHG� WR�VKRZ�WKDW�$SSHOODQW�KDG�DFFHVV�WR�%URZQ�ZKHQ

WKH�WZR�ZHUH�LQFDUFHUDWHG�WRJHWKHU���7KLV�DFFHVV�ZRXOG�VKRZ�WKH�SRVVLELOLW\

RI�%URZQ�EHLQJ�WKUHDWHQHG�RU�FRHUFHG�E\�$SSHOODQW�WR�FKDQJH�KLV�WHVWLPRQ\�

���� 7KH�WULDO�FRXUW�GHFLGHG�WKLV�LVVXH�DV�IROORZV�

8QGHU� 3HQQV\OYDQLD� ODZ�� HYLGHQFH� VKRZLQJ� ELDV�
FRUUXSWLRQ��RU�LQWHUHVW�RI�D�ZLWQHVV� LV�DGPLVVLEOH� WR�SURYH
WKDW�D�ZLWQHVV�KDV�PRWLYH� WR� WHVWLI\� IDOVHO\�� � $FFRUGLQJO\�
³HYLGHQFH� UHJDUGLQJ� SRVVLEOH� WKUHDWV� PDGH� E\� WKH
>$SSHOODQW@� DJDLQVW� D� ZLWQHVV� LV� UHOHYDQW� ZKHQ� LW� LV
LQWURGXFHG�IRU�WKH�SXUSRVH�RI�H[SODLQLQJ�WHVWLPRQ\�ZKLFK�LV
LQFRQVLVWHQW� ZLWK� DQ� HDUOLHU� SUH�WULDO� VWDWHPHQW�´
&RPPRQZHDOWK�Y��6WHLQ������3D��6XSHU�����������$��G
������ ����� ������� �VXFK� HYLGHQFH� ZDV� IRXQG� WR� EH
DGPLVVLEOH�ZKHUH� SURVHFXWRU� LQ� DQ� HIIRUW� WR� VKRZ�PRWLYH
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IRU� ZLWQHVV¶V� UHFDQWDWLRQ�� TXHVWLRQHG� ZLWQHVV� DV� WR
GHIHQGDQW¶V� LQFDUFHUDWLRQ� DQG� SRVVLEOH� DFFHVV� GHIHQGDQW
KDG� WR� ZLWQHVV��� &RPPRQZHDOWK� Y�� %U\DQW�� ���� 3D�
6XSHU����������$��G�����������������


 
 


$GGLWLRQDOO\�� WKHUH� ZDV� QR� VXJJHVWLRQ� LQ� WKH� GLUHFW
H[DPLQDWLRQ�RI�%URZQ�WKDW�>$SSHOODQW@�KDG�D�SULRU�FULPLQDO
UHFRUG���>$SSHOODQW@�ZDV�LQ�MDLO�DW�WKDW�WLPH�EHFDXVH�KH�ZDV
XQDEOH�WR�SURGXFH�EDLO�IRU�WKH�RIIHQVH�IRU�ZKLFK�KH�ZDV�RQ
WULDO���7KHUHIRUH��LW�LV�PHUH�VSHFXODWLRQ�WKDW�WKH�MXU\�ZRXOG
FRQFOXGH� WKDW� >$SSHOODQW@� KDV� D� SUHYLRXV� FULPLQDO
FRQYLFWLRQ�� � )XUWKHUPRUH�� WKH� SUREDWLYH� YDOXH� RI� %URZQ¶V
WHVWLPRQ\� FRQFHUQLQJ� GHIHQGDQW¶V� LQFDUFHUDWLRQ� RXWZHLJKV
DQ\�SUHMXGLFLDO�HIIHFW�

7ULDO�&RXUW�2SLQLRQ����������DW�������IRRWQRWH�RPLWWHG����:H�DJUHH�ZLWK�WKLV

DQDO\VLV���$FFRUGLQJO\��ZH�FRQFOXGH�WKDW�$SSHOODQW¶V�FODLP�KDV�QR�PHULW�

���� $SSHOODQW�IXUWKHU�DVVHUWV�WKDW�UHIHUHQFHV�PDGH�WKURXJKRXW�WKH�WULDO�WR

RWKHU� KRPLFLGHV� ZHUH� SUHMXGLFLDO� WR� KLP� EHFDXVH� WKH\� FRQYH\HG� WKH

LPSUHVVLRQ�WKDW�KH�ZDV�LQYROYHG�LQ� WKH�RWKHU�KRPLFLGHV�DV�ZHOO�� �$SSHOODQW

EHOLHYHV�WKDW�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH�ZKHQ�KH�IDLOHG�WR�REMHFW�WR�WKHVH

UHIHUHQFHV���6SHFLILFDOO\��KH�REMHFWV�WR�WKH�VWDWHPHQW�SUHSDUHG�E\�%URZQ�WKDW

WKH� SURVHFXWRU� XVHG� WR� LPSHDFK� %URZQ�� 7KH� SURVHFXWRU� DOWHUHG� WKH

VWDWHPHQW�RI�%URZQ��ZKLFK�ZRXOG�KDYH�UHDG��³,�DP�VD\LQJ�WKDW�.HLWK�KDG�QR

NQRZOHGJH� RI� WKH� FULPHV� DW� DOO�´� WR�� ³KDG� QR� NQRZOHGJH� RI� WKH� FULPH�

VLQJXODU�´� VR� WKDW� LW� GLG� QRW� LPSO\� WKDW� $SSHOODQW� KDG� SDUWLFLSDWHG� LQ�PRUH

WKDQ�RQH�FULPH���6HH�1�7������������DW������$SSHOODQW¶V�FRXQVHO�REMHFWHG�WR

WKLV� DQG� UHTXHVWHG� D� PLVWULDO�� ZKLFK� WKH� WULDO� FRXUW� GHQLHG�� � ,G�� DW� ���

$SSHOODQW�DUJXHV�WKDW�WKHUH�ZHUH�RWKHU�QXPHURXV�VWDWHPHQWV�PDGH�E\� WKH
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SURVHFXWRU� GXULQJ� %URZQ¶V� GLUHFW� H[DPLQDWLRQ� DERXW� WKH� WKUHH�PXUGHUV� RI

ZKLFK�%URZQ�ZDV�FRQYLFWHG���$SSHOODQW�EHOLHYHV�WKHVH�KDG�D�SUHMXGLFLDO�HIIHFW

RQ�KLP�DQG�FRXQVHO¶V�IDLOXUH�WR�REMHFW�ZDV�LPSURSHU�

���� :H�QRWH�WKDW��GXULQJ�WKH�FKDUJH�WR�WKH�MXU\��WKH�WULDO� MXGJH�JDYH�WKH

IROORZLQJ�LQVWUXFWLRQ�FRQFHUQLQJ�%URZQ¶V�WHVWLPRQ\�

&KULVWRSKHU� %URZQ� WHVWLILHG� WKDW� KH� KDG� SOHG� JXLOW\� WR
WKUHH� PXUGHUV� LQFOXGLQJ� WKH� PXUGHU� RI� 0HOYLQ� ³'DGG\R´
:LOOLDPV�

,Q� FRQVLGHULQJ� KLV� WHVWLPRQ\�� \RX� PXVW� FRQVLGHU� RQO\
ZKDW� KH� VDLG� DERXW� WKH� PXUGHU� RI� 0HOYLQ� ³'DGG\R´
:LOOLDPV� LQDVPXFK� DV� WKH� GHIHQGDQWV� KHUH� DUH� FKDUJHG
RQO\�ZLWK�WKDW�RQH�PXUGHU�DQG�QR�RWKHU�

1�7��� �������� DW� ����� � 7KLV� LQVWUXFWLRQ� E\� WKH� FRXUW� WKDW� WKH� MXU\� RQO\

FRQVLGHU�WKH�PXUGHU�RI� WKH�YLFWLP��0HOYLQ� ³'DGG\R´�:LOOLDPV��DQG�DOVR� WKH

FODULILFDWLRQ� E\� WKH� FRXUW� WKDW� WKH\� RQO\� FRQVLGHU� WKH� ILYH� FKDUJHV� DV� WKH\

UHODWH�WR�WKH�QLJKW�RI�0DUFK�����������HOLPLQDWHG�DQ\�SRVVLEOH�SUHMXGLFH�IURP

HYLGHQFH� RI� RWKHU� FULPHV�� �6HH� &RPPRQZHDOWK� Y�� -RQHV�� ���� 3D�� ����

BBB������$��G������������������VWDWLQJ�DQ\�SUHMXGLFLDO�HIIHFW�IURP�D�OLPLWHG

UHIHUHQFH� WR� DOOHJHG� SULRU� FULPLQDO� DFWLYLW\� LV� FXUHG� E\� WKH� WULDO� FRXUW¶V

LQVWUXFWLRQV����)XUWKHU��LI�WKHUH�LV�DQ\�SUHMXGLFLDO�HIIHFW�FDXVHG�E\�WKLV�OLPLWHG

UHIHUHQFH�� LW� ZDV� RXWZHLJKHG� E\� WKH� SUREDWLYH� YDOXH� RI� VXFK� WHVWLPRQ\

LPSHDFKLQJ�%URZQ���7KHUHIRUH��$SSHOODQW¶V�FODLP�KDV�QR�PHULW�

���� ,Q� KLV� ILQDO� LQHIIHFWLYHQHVV� FODLP�� $SSHOODQW� DUJXHV� WKDW� %URZQ¶V

1RYHPEHU����������VWDWHPHQW�ZRXOG�KDYH�SURYLGHG�VXSSRUW� IRU�$SSHOODQW¶V

FRQWHQWLRQ�DW�WULDO�WKDW�KH�ZDV�XQDZDUH�RI�KLV�DOOHJHG�FR�FRQVSLUDWRU¶V�OHWKDO
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LQWHQW�� � $SSHOODQW� FRQWHQGV� WKDW� WKLV� VWDWHPHQW� ZDV� H[FXOSDWRU\� DQG

PDLQWDLQV� WKDW� WULDO� FRXQVHO� FRXOG� KDYH� QR� UHDVRQDEOH� EDVLV� IRU� IDLOLQJ� WR

FURVV�H[DPLQH�%URZQ�ZLWK�WKLV�VWDWHPHQW�

���� ,Q�UHYLHZLQJ�WKLV�LVVXH��ZH�DJDLQ�UHO\�RQ�WKH�WULDO�FRXUW¶V�RSLQLRQ��ZKLFK

VWDWHG�

7KH�1RYHPEHU������VWDWHPHQW�FRQWUDGLFWV�%URZQ¶V�WULDO
WHVWLPRQ\�� WKHUHE\� RIIHULQJ� D� WKLUG� YHUVLRQ� RI� WKH� 0DUFK
���� �����HYHQWV�� �:LWK� WKUHH�YHUVLRQV� RI� WKH� VDPH� VWRU\
%URZQ¶V�FUHGLELOLW\�ZRXOG�KDYH�EHHQ�GHDOW�D�KDUPIXO�EORZ�
7KLV� ZRXOG� KDYH� JUHDWO\� ZHDNHQHG� DQ\� UHOLDQFH� GHIHQVH
FRXQVHO�SODFHG�LQ�%URZQ¶V� WULDO� WHVWLPRQ\� WKDW�KH�FRXQWHG
RQ�WR�VXSSRUW�>$SSHOODQW¶V@�FRQWHQWLRQ�WKDW�KH�GLG�QRW�NQRZ
DERXW� WKH� FRQVSLUDF\�� � 7KHUHIRUH�� >$SSHOODQW¶V@� FODLP� LV
UHMHFWHG���,W�LV�FOHDU�WKDW�FRXQVHO�KDG�D�UHDVRQDEOH�EDVLV�LQ
SXUVXLQJ�D�VWUDWHJ\�RI�QRW�XVLQJ�%URZQ¶V�VWDWHPHQW�GDWHG
1RYHPEHU���������

7ULDO�&RXUW�2SLQLRQ����������DW������%HFDXVH�WULDO�FRXQVHO�KDG�D�UHDVRQDEOH

EDVLV�IRU�QRW�FURVV�H[DPLQLQJ�%URZQ�UHJDUGLQJ�WKH�VWDWHPHQW��DQG�EHFDXVH

WKLV�VWUDWHJ\�ZDV�GHVLJQHG�WR�HIIHFWXDWH�$SSHOODQW¶V�LQWHUHVW��FRXQVHO�FDQQRW

EH�GHHPHG�LQHIIHFWLYH���&DUWHU������$��G�DW�����

���� 7KH� ODVW� LVVXH� $SSHOODQW� UDLVHV� LV� WKDW� WKH� WULDO� FRXUW� HUUHG� ZKHQ� LW

UHIXVHG� WR� SHUPLW� KLP� WR� FKDQJH� FRXQVHO� SULRU� WR� WULDO�� � $SSHOODQW� ZDV

DUUHVWHG� LQ� ����� DQG�� RYHU� WKH� QH[W� WZR� \HDUV�� WULDO� FRXQVHO� UHSHDWHGO\

GHOD\HG� WULDO� E\� UHTXHVWLQJ� WHQ� FRQWLQXDQFHV�� � 'XULQJ� WKH� KHDULQJ� RQ� WKH

PRWLRQ� WR�VXSSUHVV�KHOG�RQ�0D\����� ������ WKH� WULDO� FRXUW�ZDV� LQIRUPHG�RI

$SSHOODQW¶V�GHVLUH� WR�FKDQJH�FRXQVHO�� �1�7������������ DW� �������� � 7KH� WULDO

FRXUW�GHQLHG�WKLV�UHTXHVW�
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���� 7KH�WULDO�FRXUW�KDV�GLVFUHWLRQ�WR�GHFLGH�ZKHWKHU�D�GHOD\�LV�ZDUUDQWHG�LQ

RUGHU� WR� DOORZ� DQ� DFFXVHG� WR� FKDQJH� DWWRUQH\V�� DQG� WKLV� &RXUW� ZLOO� QRW

RYHUWXUQ� WKH� WULDO� FRXUW¶V� GHFLVLRQ� DEVHQW� DQ� DEXVH� RI� WKDW� GLVFUHWLRQ�

&RPPRQZHDOWK� Y��:DUGHQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � ,Q

GHWHUPLQLQJ� ZKHWKHU� D� UHTXHVW� WR� FKDQJH� FRXQVHO� VKRXOG� EH� JUDQWHG�� WKH

WULDO�FRXUW�PXVW�ZHLJK�DQG�EDODQFH�D�GHIHQGDQW¶V�ULJKW�WR�WKH�FRXQVHO�RI�KLV

FKRLFH�DJDLQVW�WKH�SXEOLF¶V�QHHG�IRU�WKH�HIILFLHQW�DQG�HIIHFWLYH�DGPLQLVWUDWLRQ

RI� FULPLQDO� MXVWLFH�� �:DUGHQ�� ���� $��G� DW� ����� � ,Q� WKLV� FDVH�� WKHUH� ZHUH

WKUHH� FR�GHIHQGDQWV� ZKR� ZHUH� DOVR� GHOD\HG� E\� $SSHOODQW¶V� ILUVW� WHQ

FRQWLQXDQFHV���:H�FRQFOXGH�WKDW�DQ\�IXUWKHU�GHOD\��IRU�H[DPSOH��E\�DOORZLQJ

$SSHOODQW� WR� UHWDLQ� QHZ� FRXQVHO�� ZRXOG� QRW� KDYH� OHG� WR� WKH� HIILFLHQW� RU

HIIHFWLYH� DGPLQLVWUDWLRQ� RI� MXVWLFH�� � $SSHOODQW� PDLQWDLQV� WKDW� FRXQVHO� KDG

H[SUHVVHG�D�ZLOOLQJQHVV�WR�KHOS�QHZ�FRXQVHO�SUHSDUH�RYHU�WKDW�ZHHNHQG�IRU

KLV� WULDO� DQG� WKDW� QR� SRVWSRQHPHQW� RI� WULDO� ZRXOG� KDYH� EHHQ� QHFHVVDU\�

+RZHYHU�� LW� LV� GRXEWIXO� WKDW� FRXQVHO� ZRXOG� KDYH� EHHQ� DEOH� WR� WKRURXJKO\

SUHSDUH�LQ�RQH�ZHHNHQG�IRU�D�WULDO�WKDW�KDG�IRUW\�WZR�ZLWQHVVHV�DQG�HLJKW\�

QLQH�H[KLELWV�

���� 7KH�WULDO�FRXUW�UHFRJQL]HG�WKDW�D�QHZ�DWWRUQH\�FRPLQJ�LQWR�WULDO�DW�WKDW

WLPH�ZRXOG� EH� XQDEOH� WR� UHQGHU� HIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� XQOHVV� WKH

WULDO�ZDV�GHOD\HG�WR�DOORZ�KLP�WLPH�WR�SUHSDUH���0RUHRYHU��DQRWKHU�GHOD\�LQ

WKH� WULDO� ZRXOG� QRW� EH� HIILFLHQW� RU� HIIHFWLYH� MXVWLFH� IRU� WKH� RWKHU� FR�

GHIHQGDQWV�ZKRVH�WULDO�ZRXOG�DOVR�EH�GHOD\HG���7KHUHIRUH��ZH�FRQFOXGH�WKDW
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WKH� WULDO� FRXUW� GLG� QRW� DEXVH� LWV� GLVFUHWLRQ� ZLWK� WKH� GHQLDO� RI� $SSHOODQW¶V

UHTXHVW�IRU�QHZ�FRXQVHO�

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�


