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,Q�WKLV�DSSHDO�ZH�KROG�WKDW�³SULVRQHU�PDLOER[�UXOH´�LV�DSSOLFDEOH

WR� SHWLWLRQV� XQGHU� WKH� 3RVW� &RQYLFWLRQ� 5HOLHI� $FW�� ��� 3D�&�6�$�� ��

�����������3&5$����7KH�SULVRQHU�PDLOER[�UXOH�SURYLGHV�WKDW�WKH�GDWH

RI�GHOLYHU\�RI�WKH�3&5$�SHWLWLRQ�E\�WKH�GHIHQGDQW�WR�WKH�SURSHU�SULVRQ

DXWKRULW\� RU� WR� D� SULVRQ�PDLOER[� LV� FRQVLGHUHG� WKH� GDWH� RI� ILOLQJ� WKH

SHWLWLRQ�

$SSHOODQW�(OOHU\�/LWWOH�DSSHDOV�SUR�VH�IURP�WKH�RUGHU�GHQ\LQJ�KLP

UHOLHI� SXUVXDQW� WR� WKH� 3&5$� RQ� WKH� EDVLV� WKDW� KLV� SHWLWLRQ� ZDV� QRW

WLPHO\�ILOHG�� �)RU�WKH�UHDVRQV�WKDW� IROORZ��ZH�UHYHUVH�DQG� UHPDQG� IRU
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DQ�HYLGHQWLDU\�KHDULQJ�RQ�WKH�TXHVWLRQ�RI�ZKHWKHU�DSSHOODQW�KDV�LQ�IDFW

ILOHG�KLV�SHWLWLRQ�LQ�WLPHO\�IDVKLRQ�

,Q� ������ DSSHOODQW� SOHDGHG� JXLOW\� WR� PXUGHU� LQ� WKH� VHFRQG

GHJUHH�� SRVVHVVLQJ� DQ� LQVWUXPHQW� RI� FULPH�� FULPLQDO� FRQVSLUDF\�

UREEHU\��DQG�DJJUDYDWHG�DVVDXOW�� ��$SSHOODQW�ZDV�ILIWHHQ�\HDUV�ROG�DW

WKH�WLPH�RI�WKH�FRPPLVVLRQ�RI�WKH�FULPHV�

2QH� \HDU� ODWHU�� RQ� 0DUFK� ���� ������ DSSHOODQW� ILOHG� D� SUR� VH

PRWLRQ�WR�ZLWKGUDZ�KLV�SOHD����7KH�WULDO�FRXUW��DIWHU�D�KHDULQJ��JUDQWHG

WKH�PRWLRQ��YDFDWHG�WKH�VHQWHQFH��DQG�D�MXU\�WULDO�ZDV�KHOG�����7KH�MXU\

UHWXUQHG� ZLWK� D� YHUGLFW� RI� JXLOW\� RQ� WKH� FKDUJHV� RI� VHFRQG� GHJUHH

PXUGHU�� SRVVHVVLQJ�DQ� LQVWUXPHQW� RI� FULPH�� FULPLQDO� FRQVSLUDF\�� DQG

UREEHU\��DQG�QRW�JXLOW\�RQ�WKH�FKDUJH�RI�DJJUDYDWHG�DVVDXOW���$SSHOODQW

ZDV� WKHQ� VHQWHQFHG� WR� OLIH� LPSULVRQPHQW� IRU� WKH�PXUGHU� FKDUJH� DQG

DJJUHJDWHG�FRQFXUUHQW�WHUPV�RI��RQH�WR�WZHQW\�\HDUV�IRU�UREEHU\�DQG

FRQVSLUDF\��DQG�VXVSHQGHG�VHQWHQFH�RQ� WKH� UHPDLQLQJ�FKDUJHV�� �7KLV

FRXUW� DIILUPHG� WKH� MXGJPHQW� RI� VHQWHQFH� RQ� GLUHFW� DSSHDO�� LQ� D

PHPRUDQGXP�ILOHG�RQ�2FWREHU����������

$SSHOODQW�VRXJKW�QR�IXUWKHU�UHOLHI�XQWLO�KH�ILOHG�KLV�3&5$�SHWLWLRQ�

ZKLFK� ZDV� GDWH� VWDPSHG� ³-DQXDU\� ���� ����´� ZKHQ� UHFHLYHG� E\� WKH

3&5$�XQLW�RI�WKH�&RXUW�RI�&RPPRQ�3OHDV�LQ�3KLODGHOSKLD���7KH�SHWLWLRQ

ZDV� HQWHUHG� RQ� WKH� GRFNHW� RQ� WKH� VDPH� GDWH�� � � 7KH� 3&5$� FRXUW

GLVPLVVHG�WKH�SHWLWLRQ�EHFDXVH�LW�ZDV�QRW�ILOHG�ZLWKLQ�RQH�\HDU�RI� WKH
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HIIHFWLYH�GDWH�RI�WKH�DPHQGPHQWV�WR�WKH�DFW��L�H��E\�-DQXDU\����������

DV�UHTXLUHG�E\��������E�����

$SSHOODQW�PDLQWDLQV�WKDW�WKH�3&5$�FRXUW�HUUHG��EHFDXVH�KH�VHQW

KLV� SHWLWLRQ� E\� ILUVW� FODVV� PDLO�� SRVWHG� RQ� -DQXDU\� ��� ������� � +H

VXEPLWV��DV�([KLELW�$��D�FRS\�RI�KLV�³5HFHLSW�IRU�&HUWLILHG�0DLO´�ZKLFK

VHHPV� WR� EH� VWDPSHG� -DQXDU\� ��� ������ DOWKRXJK� WKH� SRVWPDUN� LV

VRPHZKDW� EOXUUHG�� DORQJ� ZLWK� 36� )RUP� ������ ³'RPHVWLF� 5HWXUQ

5HFHLSW´�ZKLFK�LQGLFDWHV�WKDW�WKH�GDWH�RI�GHOLYHU\�WR�WKH�3&5$�XQLW� LV

-DQXDU\������������$SSHOODQW�DOVR�VXEPLWV� �DV�([KLELW�%��D�FRPSXWHU

SULQWRXW�RI�XQFHUWDLQ�RULJLQ��ZKLFK�LQGLFDWHV�WKDW�KLV�SHWLWLRQ�ZDV�ILOHG

RQ�-DQXDU\����������

$SSHOODQW� DUJXHV� WKDW� KLV� SHWLWLRQ� ZDV� WLPHO\�� UHO\LQJ� RQ

&RPPRQZHDOWK�Y��-RQHV������3D����������$��G�������������ZKLFK

KHOG�WKDW�WKH�³SULVRQHU�PDLOER[�UXOH´�DSSOLHG�WR�SUR�VH�GLUHFW�DSSHDOV

IURP�FULPLQDO�FRQYLFWLRQV���6XFK�DSSHDOV�ZRXOG�EH�GHHPHG�ILOHG�RQ�WKH

GDWH� WKDW� WKH�SULVRQHU�GHSRVLWV� WKH�DSSHDO�ZLWK�SULVRQ�DXWKRULWLHV�� RU

SODFHV�LW�LQ�D�SULVRQ�PDLOER[����2XU�VXSUHPH�FRXUW�LQGLFDWHG�WKDW�LW�ZDV

ZLOOLQJ� WR� DFFHSW� DQ\� UHDVRQDEO\� YHULILDEOH� HYLGHQFH� RI� WKH� GDWH� WKDW

����������������������������������
�� $SSHOODQW� GRHV� QRW� VSHFLI\� ZKHWKHU� KH� PDGH� GHOLYHU\� WR� D� SULVRQ
RIILFLDO�� RU� ZKHWKHU� KH� GHSRVLWHG� WKH� SHWLWLRQ� LQ� WKH� SULVRQ� PDLOER[�
7KH�&RPPRQZHDOWK�EULHI� VWDWHV� �SS�� ����� WKDW� DSSHOODQW� ³VXSSRVHGO\
GHSRVLWHG�LW�LQ�WKH�SULVRQ�PDLO�EHIRUH�WKH�H[SLUDWLRQ�RI�WKH�-DQXDU\����
�����GHDGOLQH�´
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WKH� SULVRQHU� GHSRVLWV� WKH� DSSHDO� ZLWK� WKH� SULVRQ� DXWKRULWLHV��� � ,Q

-RQHV��WKH�&RXUW�ZDV�H[SDQGLQJ�LWV�UXOLQJ�LQ�6PLWK�Y��3HQQV\OYDQLD

%RDUG�RI�3UREDWLRQ�DQG�3DUROH������3D�����������$��G������������

ZKLFK�DSSOLHG�WR�DSSHDOV�IURP�FRXUW�RUGHUV�SXUVXDQW�WR�3D�5�$�3������

�DSSOLFDEOH�WR�SHWLWLRQV�IRU�UHYLHZ�RI�JRYHUQPHQWDO�GHWHUPLQDWLRQV���WR

DSSHDOV� SXUVXDQW� WR� 3D�5�$�3�� ���� �DSSOLFDEOH� WR� GLUHFW� DSSHDOV� IURP

ORZHU�FRXUWV����7KH�VXSHULRU�FRXUW�KDV�UHFHQWO\�UXOHG��VXD�VSRQWH��WKDW

WKH�SULVRQHU�PDLOER[�UXOH�LV�QRW�OLPLWHG�WR�LQVWDQFHV�ZKHUH�D�SULVRQHU�LV

FKDOOHQJLQJ�KLV�RU�KHU�RZQ�VHQWHQFH�RU�FRQYLFWLRQ��EXW�LV�DSSOLFDEOH�WR

DOO�DSSHDOV�ILOHG�E\�SULVRQHUV�SURFHHGLQJ�SUR�VH���6HH�&RPPRQZHDOWK

Y��&RRSHU������$��G�����3D��6XSHU���������ZKLFK�DSSOLHG�WKH�UXOH�WR

DOORZ� D� GLUHFW� DSSHDO� LQ� D� SULYDWH� FULPLQDO� FRPSODLQW� ILOHG� E\� WKH

SULVRQHU�

,Q� DGRSWLQJ� WKH� SULVRQHU� PDLOER[� UXOH� WKH� -RQHV� FRXUW� ZDV

IROORZLQJ� WKH� DQDO\VLV� RI� +RXVWRQ� Y�� /DFN�� ���� 8�6�� ���� �������

5HFRJQL]LQJ�WKDW�SUR�VH�SULVRQHUV�LQ�WKLV�&RPPRQZHDOWK�IDFH�WKH�VDPH

FLUFXPVWDQFHV� DV� IHGHUDO� SULVRQHUV�� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW

H[SODLQHG�WKDW�WKH�VLWXDWLRQ�RI�SULVRQHUV�VHHNLQJ�WR�DSSHDO�ZLWKRXW�WKH

DLG�RI�FRXQVHO�LV�VXFK�WKDW�WKH�SULVRQHUV�FDQQRW�WDNH�VWHSV�DYDLODEOH�WR

RWKHU�OLWLJDQWV�WR�PRQLWRU�WKH�SURFHVV�RI�DSSHDO�LQ�RUGHU�WR�HQVXUH�WKDW

����������������������������������
�� 7KH� DSSHOODQW� LQ� -RQHV� VXEPLWWHG�� LQWHU� DOLD�� SRVWDO� VHUYLFH� IRUP
������5HWXUQ�5HFHLSW�5HTXHVWHG���RQH�RI�WKH�GRFXPHQWV�VXEPLWWHG�E\
WKLV�DSSHOODQW�
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WKH� DSSHDO� DUULYHV� EHIRUH� WKH� GHDGOLQH�� � 7KH\� FDQQRW� WUDYHO� WR� WKH

FRXUWKRXVH� WR� VHH� ZKHWKHU� WKH� DSSHDO� KDV� EHHQ� ILOHG�� � 7KH\� FDQQRW

SODFH� WKHLU�DSSHDO�GLUHFWO\� LQWR� WKH�KDQGV�RI� WKH�8QLWHG�6WDWHV� 3RVWDO

6HUYLFH���7KH\�FDQQRW�FDOO�WKH�FRXUW�WR�GHWHUPLQH�ZKHWKHU�WKH�DSSHDO

KDV�EHHQ� UHFHLYHG�DQG�VWDPSHG�� � �7KH\�FDQQRW��DW�WKH� ODVW�PRPHQW�

SHUVRQDOO\�GHOLYHU�WKHLU�DSSHDO��LI�WKH�PDLOHG�FRS\�KDV�JRQH�DVWUD\�

,Q�WKLV�FDVH��WKH�&RPPRQZHDOWK¶V�SRVLWLRQ�LV�WKDW�WKH�3&5$�FRXUW

FRUUHFWO\� GLVPLVVHG� DSSHOODQW¶V� SHWLWLRQ�� � 7KH� &RPPRQZHDOWK� DUJXHV

WKDW�WKH�UXOLQJ�LQ�-RQHV��VXSUD��LQYROYHG�D�FRQVWUXFWLRQ�RI�WKH�5XOHV�RI

$SSHOODWH�3URFHGXUH��IDVKLRQHG�E\�WKH�&RXUW�LWVHOI��ZKLFK�DUH�³OLEHUDOO\

FRQVWUXHG�´�ZKLOH�WKH�FLUFXPVWDQFHV�LQ�WKH�LQVWDQW�DSSHDO�DULVH�RXW�RI�D

OLPLWDWLRQ�LPSRVHG�E\�WKH�3&5$��D�VWDWXWH�ZKRVH�ZRUGLQJ�UHTXLUHG�WKH

WULDO�FRXUW�WR�GLVPLVV�WKH�SHWLWLRQ����0RUHRYHU��WKH�WKLUW\�GD\�WLPH�OLPLW

RQ� GLUHFW� DSSHDOV� JLYHV� SULVRQHUV� OLWWOH� WLPH� WR� FRPSO\� ZLWK� WKH

UHTXLUHPHQWV� RI� ILOLQJ� DQ� DSSHDO�� ZKLOH� DSSHOODQWV� VHHNLQJ� FROODWHUDO

UHOLHI�XQGHU�WKH�3&5$�JHQHUDOO\�KDYH�DW� OHDVW�D�\HDU�WR�SUHSDUH� WKHLU

SHWLWLRQV�� � ,Q� WKH� LQVWDQW� FDVH�� WKH� &RPPRQZHDOWK� HPSKDVL]HV� WKDW

DSSHOODQW�KDG�RYHU�WKUHH�\HDUV�WR�VHHN�FROODWHUDO�UHOLHI�EHIRUH�WKH

����������������������������������������������������������������������������������������������������

�� :H� SRLQW� RXW� WKDW� 3D�5�$SS�3�� ���� LV� JURXQGHG� LQ� D� VWDWXWH�� ��
3D�&�6�$����������ZKLFK�VWLSXODWHV�D����GD\� OLPLW�RQ� WLPH� WR� WDNH�DQ
DSSHDO�IURP�D�ORZHU�WR�DQ�DSSHOODWH�FRXUW�
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GHDGOLQH�� � 7KH� &RPPRQZHDOWK� DOVR� DUJXHV� WKDW� WKH� 3&5$� LWVHOI

VSHFLILFDOO\� DGGUHVVHV� WKH� VLWXDWLRQ� WKDW� WKH� SULVRQHU�PDLOER[� UXOH� LV

GHVLJQHG�WR�FRUUHFW���6HFWLRQ������E�����H[FXVHV�QRQ�FRPSOLDQFH�ZLWK

WKH�3&5$�GHDGOLQH�ZKHUH�WKHUH�KDV�EHHQ�LQWHUIHUHQFH�E\�JRYHUQPHQW

RIILFLDOV�ZLWK�WKH�SUHVHQWDWLRQ�RI�WKH�FODLP���7KH�&RPPRQZHDOWK�SRLQWV

RXW�WKDW�DSSHOODQW�PDNHV�QR�DOOHJDWLRQ�RI�LQWHUIHUHQFH�E\�JRYHUQPHQW

RIILFLDOV��DQG�WKDW�WKH�WDUGLQHVV�RI�KLV�ILOLQJ�ZDV�HQWLUHO\�KLV�IDXOW�

:H�GR�QRW�DJUHH�ZLWK�WKH�&RPPRQZHDOWK¶V�SRVLWLRQ���$OO�RI� WKH

SROLF\� UHDVRQV� VWDWHG� DERYH�ZKLFK� VXSSRUW� WKH� SULVRQHU�PDLOER[� UXOH

IRU� GLUHFW� DSSHDOV� DUH� HTXDOO\� DSSOLFDEOH� WR� FROODWHUDO� DWWDFNV� E\

GHIHQGDQWV�� � $OWKRXJK� WKH� RQH�\HDU� SHULRG� SURYLGHG� E\� WKH� 3&5$� LV

LQGHHG� ORQJHU� WKDQ� WKH� WKLUW\�GD\�SHULRG� RI� 5XOH������ WKH� OHJLVODWXUH

FOHDUO\�LQWHQGHG�WKDW�WKH�SHWLWLRQHU�KDYH�WKH�EHQHILW�RI�WKH�IXOO�\HDU��RU�

LQ� WKH�FDVH�RI�SHWLWLRQHUV�ZKRVH� MXGJPHQW�EHFDPH�ILQDO�RQ�RU� EHIRUH

-DQXDU\�����������D�IXOO�\HDU�DIWHU�WKH�HIIHFWLYH�GDWH��LQ�ZKLFK�WR�ILOH�

:H� DOVR� ILQG� WKDW� WKH� FLUFXPVWDQFHV� ZKLFK� KLQGHU� WKH� HIIHFWLYH

PRQLWRULQJ� RI� SUR� VH� SHWLWLRQV� DUH� WKH� VDPH� DV� WKRVH� KLQGHULQJ

SULVRQHUV�SUHSDULQJ�WKHLU�RZQ�GLUHFW�DSSHDOV��:KLOH�WKH�ODQJXDJH�RI�WKH

VWDWXWH�SURYLGHV�IRU�WKH�DGPLVVLELOLW\�RI�XQWLPHO\�SHWLWLRQV�ZKHUH�WKHUH

KDV� EHHQ� XQFRQVWLWXWLRQDO� LQWHUIHUHQFH� E\� JRYHUQPHQW� RIILFLDOV�� ZH

EHOLHYH�WKDW�GHOD\�E\�SULVRQ�SHUVRQQHO�LQ�PDLOLQJ�D�SHWLWLRQ��HYHQ�LI�LW
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GRHV� QRW� ULVH� WR� XQFRQVWLWXWLRQDO� LQWHUIHUHQFH�� PD\� XQIDLUO\� OLPLW� D

SULVRQHU¶V�ULJKW�WR�ILOH�

:H�WKHUHIRUH�KROG�WKDW�WKH�SULVRQHU�PDLOER[�UXOH�LV�DSSOLFDEOH�WR

SHWLWLRQV�ILOHG�SXUVXDQW�WR�WKH�3&5$��DQG� WKDW�WKH� WULDO� FRXUW�HUUHG� LQ

GLVPLVVLQJ� DSSHOODQW¶V� SHWLWLRQ� ZLWKRXW� FRQVLGHUDWLRQ� RI� WKH� SULVRQHU

PDLOER[�UXOH�

:H�UHPDQG�WKLV�FDVH�WR�WKH�3&5$�FRXUW�WR�FRQVLGHU�WKH�HYLGHQFH

VXEPLWWHG� WR� HVWDEOLVK� WKH� WLPHOLQHVV� RI� DSSHOODQW¶V� SHWLWLRQ�� � ,I� WKH

ORZHU�FRXUW�GHWHUPLQHV�WKDW�GRFXPHQWDU\�HYLGHQFH�HVWDEOLVKHV�WKDW�WKH

SHWLWLRQ�ZDV�WLPHO\�ILOHG�XQGHU�WKH�SULVRQHU�PDLOER[�UXOH��LW�VKDOO�WKHQ

SURFHHG� WR� GHWHUPLQH� WKH� PHULWV� RI� WKH� LVVXHV� UDLVHG� LQ� DSSHOODQW¶V

3&5$�SHWLWLRQ�

2UGHU�GLVPLVVLQJ�DSSHOODQW¶V�3&5$�SHWLWLRQ�UHYHUVHG���5HPDQGHG

IRU�SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


