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��� 7KH� LVVXH�SUHVHQWHG� LQ� WKLV� DSSHDO� LV�ZKHWKHU� D� SHUVRQ�ZKR� KROGV� D

SUREDWLRQDU\� OLFHQVH� SXUVXDQW� WR���� 3D�&�6�$�� ������PD\� EH� FRQYLFWHG� RI

GULYLQJ�ZKLOH�RSHUDWLQJ�SULYLOHJH�LV�VXVSHQGHG�RU�UHYRNHG��'�8�,��UHODWHG��RQ

WKH�EDVLV�RI�YLRODWLRQ�RI�WKH�KRXUV�RI�UHVWULFWLRQ�RQ�XVH����D�P��WR���S�P���RI

WKH� SUREDWLRQDU\� OLFHQVH��:H� KROG� LQ� WKH� DIILUPDWLYH� DQG�� WKHUHIRUH�� DIILUP

WKH�MXGJPHQW�RI�VHQWHQFH�

��� $SSHOODQW�ZDV�LVVXHG�D�SUREDWLRQDU\�OLFHQVH��SXUVXDQW�WR����3D�&�6�$�

�������RQ�$XJXVW�����������7KH�SUREDWLRQDU\�OLFHQVH�ZDV�LVVXHG�DW�D�WLPH

WKDW�DSSHOODQW¶V�RSHUDWLQJ�SULYLOHJH�ZDV�XQGHU�VXVSHQVLRQ��'XH�WR�QXPHURXV

YLRODWLRQV� RI� WKH�0RWRU� 9HKLFOH� &RGH�� LQFOXGLQJ� YLRODWLRQV� IRU� GULYLQJ� XQGHU

WKH� LQIOXHQFH� RI� DOFRKRO�� DSSHOODQW¶V� OLFHQVH� KDG� EHHQ� VXVSHQGHG� XQWLO� WKH

\HDU� ����� DW� WKH� WLPH� KH� ZDV� LVVXHG� WKH� SUREDWLRQDU\� OLFHQVH� E\� WKH

'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ�� 8QGHU� WKH� WHUPV� RI� ������� SHUVRQV� ZKRVH

RSHUDWLQJ� SULYLOHJHV� KDYH� EHHQ� VXVSHQGHG� RU� UHYRNHG� DUH� HOLJLEOH� IRU� D
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SUREDWLRQDU\� OLFHQVH� DIWHU� VHUYLQJ� DQG� HDUQLQJ� FUHGLW� WRZDUG� VHUYLQJ� D

UHTXLVLWH�WHUP�RI�VXVSHQVLRQ�����3D��&�6�$�������E������,Q�UHOHYDQW�SDUW��WKH

VWDWXWH�SURYLGHV�DV�IROORZV�

�D��,VVXDQFH��8QOHVV�RWKHUZLVH�SURKLELWHG�XQGHU�DQ\�RWKHU
SURYLVLRQ� LQ� WKLV� VHFWLRQ�� WKH� GHSDUWPHQW� PD\� LVVXH� D
SUREDWLRQDU\� OLFHQVH� XQGHU� WKLV� VHFWLRQ� WR� D� SHUVRQ� ZKR
KDV�EHHQ�GHVLJQDWHG�DV�D�KDELWXDO�RIIHQGHU�XQGHU�VHFWLRQ
������UHODWLQJ�WR�UHYRFDWLRQ�RI�KDELWXDO�RIIHQGHU¶V�OLFHQVH�
DQG�ZKRVH�RSHUDWLQJ�SULYLOHJH�KDV�EHHQ�UHYRNHG��RU� WR�D
SHUVRQ� ZLWK� DQ� DFFXPXODWLRQ� RI� VXVSHQVLRQV� RU
UHYRFDWLRQV�ZKHUHLQ�WKH�FXPXODWLYH�WHUP�RI�VXVSHQVLRQ�RU
UHYRFDWLRQ� LV� ILYH� RU� PRUH� \HDUV�� 7KH� GHSDUWPHQW� PD\
LVVXH� D� SUREDWLRQDU\� OLFHQVH� IRU� WKH� RSHUDWLRQ� RI� RQO\� D
FODVV�&�QRQFRPPHUFLDO�PRWRU�YHKLFOH�

�E�� 3HWLWLRQ�� ���� $Q� DSSOLFDQW� IRU� D� SUREDWLRQDU\� OLFHQVH
PXVW�ILOH�D�SHWLWLRQ�ZLWK�WKH�GHSDUWPHQW��E\�FHUWLILHG�PDLO�
VHWWLQJ� IRUWK� LQ� GHWDLO� WKH� QHHG� IRU� RSHUDWLQJ� D� PRWRU
YHKLFOH��7KH�SHWLWLRQ�VKDOO�EH�RQ�D�IRUP�SUHVFULEHG�E\�WKH
GHSDUWPHQW�DQG�VKDOO� LGHQWLI\� WKH� VSHFLILF�PRWRU� YHKLFOHV
WKH� SHWLWLRQHU� VHHNV� SHUPLVVLRQ� WR� RSHUDWH�� 7KH� SHWLWLRQ
VKDOO� LQFOXGH� WKH� RSHUDWRU¶V� QDPH�� DGGUHVV� DQG� RSHUDWRU
QXPEHU�� DQG� SURRI� RI� ILQDQFLDO� UHVSRQVLELOLW\�� 7KH
GHSDUWPHQW�PD\�UHTXLUH�DGGLWLRQDO�LQIRUPDWLRQ�DV�ZHOO�DV
YHULILFDWLRQ�RI�WKH�LQIRUPDWLRQ�FRQWDLQHG�LQ�WKH�SHWLWLRQ��$OO
ILQHV��FRVWV�DQG�UHVWRUDWLRQ�IHHV�PXVW�EH�SDLG�DW�WKH�WLPH
RI�WKH�SHWLWLRQ�

���� %HIRUH� EHLQJ� HOLJLEOH� WR� SHWLWLRQ� IRU� D� SUREDWLRQDU\
OLFHQVH�� D� SHUVRQ� PXVW� KDYH� VHUYHG� DQG� HDUQHG� FUHGLW
WRZDUG� VHUYLQJ� WKH� IROORZLQJ� WHUPV� RI� VXVSHQVLRQ� RU
UHYRFDWLRQ� IRU� RIIHQVHV� HQXPHUDWHG� LQ� VHFWLRQV� ����
�UHODWLQJ� WR� UHYRFDWLRQ� RU� VXVSHQVLRQ� RI� RSHUDWLQJ
SULYLOHJH��� ����� �UHODWLQJ� WR� VXVSHQVLRQ� RI� RSHUDWLQJ
SULYLOHJH�RQ�DFFXPXODWLRQ�RI�SRLQWV��DQG�������UHODWLQJ�WR
GULYLQJ� ZKLOH� RSHUDWLQJ� SULYLOHJH� LV� VXVSHQGHG� RU
UHYRNHG��

�L��$�SHUVRQ�ZLWK�RQH�WR�VHYHQ�RIIHQVHV�PXVW�KDYH
HDUQHG�FUHGLW�IRU�DW�OHDVW�D�WKUHH�\HDU�WHUP�RI�VXVSHQVLRQ
RU�UHYRFDWLRQ�
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�LL�� $� SHUVRQ� ZLWK� �� WR� ��� RIIHQVHV� PXVW� KDYH
HDUQHG�FUHGLW�IRU�DW�OHDVW�D� IRXU�\HDU� WHUP�RI� VXVSHQVLRQ
RU�UHYRFDWLRQ�

�LLL�� $� SHUVRQ� ZLWK� ��� WR� ��� RIIHQVHV� PXVW� KDYH
HDUQHG�FUHGLW�IRU�DW�OHDVW�D�ILYH�\HDU�WHUP�RI�VXVSHQVLRQ�RU
UHYRFDWLRQ�

�LY��$�SHUVRQ�ZLWK����RU�PRUH� RIIHQVHV�PXVW�KDYH
HDUQHG�FUHGLW�IRU�DW�OHDVW�D�VL[�\HDU�WHUP�RI�VXVSHQVLRQ�RU
UHYRFDWLRQ�

���� 7KH� DSSOLFDQW� PXVW� SURYH� WR� WKH� VDWLVIDFWLRQ� RI� WKH
GHSDUWPHQW� WKDW� WKH� DSSOLFDQW� KDV� QRW� GULYHQ� D� PRWRU
YHKLFOH� GXULQJ� WKH� PLQLPXP� SHULRG� RI� VXVSHQVLRQ� RU
UHYRFDWLRQ�

������  

�K��5HVWULFWLRQV�RQ�XVH�RI�SUREDWLRQDU\�OLFHQVH�
� ����)RU�WKH�ILUVW�WKUHH�\HDUV�DIWHU�LQLWLDO�LVVXDQFH�RI�D
SUREDWLRQDU\�OLFHQVH��WKH�SHUVRQ�ZKR�KDV�EHHQ�LVVXHG�WKH
SUREDWLRQDU\�OLFHQVH�VKDOO�RSHUDWH�RQO\�WKH�VSHFLILF�PRWRU
YHKLFOHV�LGHQWLILHG�LQ�WKH�SHWLWLRQ�ILOHG�ZLWK�WKH�GHSDUWPHQW
DQG�RQO\�EHWZHHQ�WKH�KRXUV�RI���D�P��DQG���S�P��RU�VXFK
ODWHU�KRXU�DV�PD\�EH�DJUHHG�WR�E\�WKH�GHSDUWPHQW�

���� $Q\� SHUVRQ� ZKR� YLRODWHV� WKH� FRQGLWLRQV� RI
LVVXDQFH�RU�UHVWULFWLRQV�RI�D�SUREDWLRQDU\�OLFHQVH�FRPPLWV
D� VXPPDU\� RIIHQVH� DQG� VKDOO�� XSRQ� FRQYLFWLRQ�� EH
VHQWHQFHG�WR�SD\�D�ILQH�RI�������DQG�WKH�GHSDUWPHQW�VKDOO
UHFDOO�WKH�SUREDWLRQDU\�OLFHQVH�IRU�D�SHULRG�RI�RQH�\HDU�

���3D�&�6�$��������D����E����K���

��� 7KH�IDFWV�RI�WKH�FDVH�DUH�WKDW�RQ�1RYHPEHU����������DW�������D�P��

DSSHOODQW� ZDV� VWRSSHG� E\� DQ� RIILFHU� RI� *UHHQILHOG� 7RZQVKLS� 3ROLFH

'HSDUWPHQW� ZKLOH� RSHUDWLQJ� KLV� PRWRU� YHKLFOH� DIWHU� KH� ZDV

����������������������������������

��7KLV�VWDWXWH�ZDV�DPHQGHG�RQ�'HFHPEHU�����������7KH�DPHQGPHQWV�WDNH
HIIHFW� LQ� RQH� \HDU� IURP� WKDW� GDWH� DQG�� WKHUHIRUH�� KDYH� QR� EHDULQJ� RQ� WKH
LQVWDQW�DSSHDO�
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REVHUYHG�E\�WKH�RIILFHU�ZHDYLQJ�LQ�KLV�ODQH�RI�WUDYHO��WXUQLQJ�D�ZLGH�FRUQHU�

JRLQJ� RQWR� WKH� EHUP� VHYHUDO� WLPHV�� DQG� DOPRVW� VWULNLQJ� D� YHKLFOH� LQ� WKH

RSSRVLQJ�ODQH��7KH�RIILFHU�GHWHFWHG�WKH�RGRU�RI�DOFRKRO�RQ�DSSHOODQW¶V�SHUVRQ

DQG� REVHUYHG� WKDW� KLV� H\HV� ZHUH� YHU\� ZDWHU\�� $V� DSSHOODQW� H[LWHG� KLV

YHKLFOH�WR�SHUIRUP�D�ILHOG�VREULHW\�WHVW�KH�VWXPEOHG�DQG�EHJDQ�WR�IDOO�� WKH

RIILFHU�FDXJKW�KLP�EHIRUH�KH�IHOO��$SSHOODQW�IDLOHG�WKH�ILHOG�VREULHW\�WHVW�DQG

ZDV� WUDQVSRUWHG� WR� D�KRVSLWDO� IRU� D� EORRG�DOFRKRO� FRQWHQW� �%$&�� WHVW�� 7KH

WHVW�UHVXOW�ZDV�������%$&�E\�ZHLJKW��JUHDWHU�WKDQ�WKH�OHJDO�OLPLW�RI������

$SSHOODQW�ZDV�FKDUJHG�ZLWK�GULYLQJ�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO����

3D�&�6�$���������D�������D������DQG��D������GULYLQJ�ZKLOH�XQGHU�VXVSHQVLRQ

ZLWK� '�8�,��� ��� 3D�&�6�$�� ������� DQG� WKH� VXPPDU\� RIIHQVH� RI� FDUHOHVV

GULYLQJ�����3D�&�6�$��������

��� $W� ������ S�P�� RQ�1RYHPEHU���� ������ DSSHOODQW�ZDV� VWRSSHG� E\� WKH

FKLHI� RI� *UHHQILHOG� 7RZQVKLS� 3ROLFH� 'HSDUWPHQW� DIWHU� KH� ZDV� REVHUYHG

GULYLQJ� RYHU� WKH� FHQWHU� ODQH�� ZHDYLQJ� EDFN� DQG� IRUWK� DQG� GULYLQJ� RII� WKH

EHUP�RI�WKH� URDGZD\��$SSHOODQW¶V�EORRG�ZDV�WHVWHG�DW�WKH�KRVSLWDO�DQG�WKH

UHVXOW� ZDV� ������ %$&�� $SSHOODQW� ZDV� FKDUJHG� ZLWK� GULYLQJ� XQGHU� WKH

LQIOXHQFH�RI�DOFRKRO�����3D�&�6�$���������D�������D�������D������GULYLQJ�ZKLOH

XQGHU� VXVSHQVLRQ� ZLWK� '�8�,��� ��� 3D�&�6�$�� ������E������ ����� DQG� WKH

VXPPDU\� RIIHQVHV� RI� IDLOLQJ� WR� GULYH� RQ� WKH� ULJKW� VLGH� RI� WKH� URDG�� ��

3D�&�6�$���������DQG�UHVWULFWLRQ�RQ�DOFRKROLF�EHYHUDJHV�����3D�&�6�$��������
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��� 2Q�0D\����������DW������S�P���DSSHOODQW�ZDV�VWRSSHG�ZKLOH�RSHUDWLQJ

KLV�YHKLFOH�E\�D�PHPEHU�RI�WKH�$OWRRQD�3ROLFH�'HSDUWPHQW��7KH�RIILFHU�KDG

REVHUYHG�DSSHOODQW�JR�WKURXJK�D�VWHDG\�UHG�OLJKW�DQG�ZHDYH�DV�KH�HQWHUHG

DQ�H[SUHVVZD\�UDPS��7KH�RIILFHU�REVHUYHG�DSSHOODQW��DIWHU�WKH�VWRS��WR�KDYH

UHGGHQHG� DQG� JODVV\� H\HV�� D� VWURQJ� RGRU� RI� DOFRKRO� RQ� KLV� EUHDWK� DQG

SHUVRQ��DQG�VOXUUHG�VSHHFK��$SSHOODQW�ZDV�XQDEOH� WR� LGHQWLI\� KLV� OLFHQVH� LQ

KLV�ZDOOHW�DQG�XQDEOH�WR�XQORFN�KLV�JORYH�FRPSDUWPHQW��$V�DSSHOODQW�H[LWHG

KLV� YHKLFOH� KH� ZDV� XQVWHDG\� RQ� KLV� IHHW� DQG� XVHG� KLV� FDU� WR�PDLQWDLQ� KLV

EDODQFH�� $SSHOODQW� UHIXVHG� WR� SHUIRUP� D� ILHOG� VREULHW\� WHVW� DQG� UHIXVHG� WR

XQGHUJR�D�EORRG�WHVW��$SSHOODQW�ZDV�FKDUJHG�ZLWK�GULYLQJ�XQGHU�WKH�LQIOXHQFH

RI� DOFRKRO�� ��� 3D�&�6�$�� ������D��� GULYLQJ� ZKLOH� XQGHU� VXVSHQVLRQ� ZLWK

'�8�,������3D�&�6�$���������DQG� WKH�VXPPDU\�RIIHQVHV�RI� FDUHOHVV�GULYLQJ�

���3D�&�6�$���������DQG�WUDIILF�FRQWURO�VLJQDOV�����3D�&�6�$��������

��� $SSHOODQW� ILOHG� D� SUH�WULDO� PRWLRQ� WR� GLVPLVV� WKH� WKUHH� FKDUJHV� RI

GULYLQJ�XQGHU�VXVSHQVLRQ�'�8�,��UHODWHG�����3D�&�6�$��������E���RQ�WKH�EDVLV

RI�KLV�KDYLQJ�WKH�SUREDWLRQDU\�OLFHQVH�DW�WKH�WLPH�RI�WKH�WKUHH�DUUHVWV��+H�GLG

QRW�VHHN�GLVPLVVDO�RI�DQ\�RI�WKH�RWKHU�FKDUJHV��$IWHU�FRQGXFWLQJ�D�KHDULQJ�RQ

WKH�PRWLRQ�WR�GLVPLVV�� WKH� ORZHU�FRXUW�HQWHUHG�DQ�RUGHU�RQ� -XO\����������

GHQ\LQJ� WKH� PRWLRQV�� 7KHUHDIWHU�� RQ� 6HSWHPEHU� ���� ������ DSSHOODQW

VWLSXODWHG�WR�WKH�IDFWV�DV�VWDWHG�LQ�WKH�WKUHH�FRPSODLQWV��DQG�WKH�ORZHU�FRXUW

VLWWLQJ� ZLWKRXW� D� MXU\� IRXQG� DSSHOODQW� JXLOW\� RI� DOO� FKDUJHV�� $SSHOODQW� ZDV

VHQWHQFHG� WR� QLQHW\� GD\V� LQFDUFHUDWLRQ� RQ� HDFK� RI� WKH� GULYLQJ� XQGHU
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VXVSHQVLRQ�FKDUJHV��ZLWK�WKH�VHQWHQFHV�WR� UXQ�FRQFXUUHQW�ZLWK�HDFK�RWKHU�

$SSHOODQW�ZDV�VHQWHQFHG�WR�WKLUW\�GD\V�WR�WZHQW\�WKUHH�PRQWKV�LQFDUFHUDWLRQ

RQ�HDFK�RI�WKH�GULYLQJ�XQGHU�WKH�LQIOXHQFH�FKDUJHV��ZLWK�WKH�VHQWHQFHV�WR�UXQ

FRQFXUUHQW�ZLWK�HDFK�RWKHU��EXW�FRQVHFXWLYH�WR�WKH�QLQHW\�GD\�WHUPV�IRU�WKH

GULYLQJ�XQGHU�VXVSHQVLRQ�FKDUJHV��0RQHWDU\� ILQHV� DQG� FRVWV� RI� SURVHFXWLRQ

ZHUH�DOVR�DVVHVVHG�DJDLQVW�DSSHOODQW�

��� $� WLPHO\� DSSHDO� IURP� WKH� MXGJPHQWV� RI� VHQWHQFH� ZDV� WDNHQ� WR� WKLV

FRXUW��7KH�VROH�LVVXH�RQ�DSSHDO�LV�SUHVHQWHG�DV�IROORZV�

:+(7+(5� 7+(� 75,$/� &2857� (55('� ,1� '(1<,1*
7+(� $33(//$17
6� 027,21� 72� ',60,66� 7+(
'5,9,1*� 81'(5� 6863(16,21� �'8,�5(/$7('�
&+$5*(6�'8(� 72� $33(//$17¶6� 3266(66,21�2)� $
9$/,'� 352%$7,21$5<� /,&(16(� $7� 7+(� 7,0(6� +(
:$6�&+$5*('"

��� $SSHOODQW� DUJXHV� WKDW�� VLQFH� KH� KDG� EHHQ� LVVXHG� WKH� SUREDWLRQDU\

OLFHQVH��KLV�OLFHQVH�ZDV�QR�ORQJHU�XQGHU�VXVSHQVLRQ��+H�SRVLWV�WKDW�WKH�RQO\

VDQFWLRQV� OHJDOO\� DYDLODEOH� WR� WKH� &RPPRQZHDOWK� XQGHU� WKH� IDFWXDO

FLUFXPVWDQFHV�LV�WKH�VXPPDU\�RIIHQVH�DQG�UHFDOO�RI�WKH�SUREDWLRQDU\�OLFHQVH

SURYLGHG�IRU�LQ�������K������TXRWHG�DERYH�LQ�IXOO�

��� :H�UHMHFW�WKH�UHVWULFWHG�UHDGLQJ�RI�WKH�UDQJH�RI�VDQFWLRQV�DGYRFDWHG�E\

DSSHOODQW�� 6HFWLRQ� �����K����� VSHFLILHV� WKH� SHQDOWLHV� IRU� RQH� FRQYLFWHG� RI

YLRODWLQJ� WKH� FRQGLWLRQV� RI� LVVXDQFH� RU� UHVWULFWLRQV� RI� WKH� SUREDWLRQDU\

OLFHQVH��+RZHYHU��DSSHOODQW�ZDV�QRW�FKDUJHG�LQ�WKH�LQVWDQW�SURFHHGLQJV�ZLWK
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YLRODWLQJ� WKH� FRQGLWLRQV� RU� UHVWULFWLRQV� RI� WKH� SUREDWLRQDU\� OLFHQVH�� KH� ZDV

FKDUJHG�ZLWK�YLRODWLRQ�RI����3D�&�6�$��������E��

���� :H�IXUWKHU�UHMHFW�WKH�DUJXPHQW�WKDW�PHUH�LVVXDQFH�RI�WKH�SUREDWLRQDU\

OLFHQVH� VHUYHV� WR� QHJDWH� WKH� H[LVWHQFH� RI� WKH� VXVSHQVLRQ� �ZLWKRXW� ZKLFK

DSSHOODQW� ZRXOG� QRW� KDYH� EHHQ� HOLJLEOH� IRU� WKH� SUREDWLRQDU\� OLFHQVH��

$SSHOODQW¶V� OLFHQVH� UHPDLQHG� VXVSHQGHG�GXULQJ� WKH� WLPH�SHULRG�KH�KDG� WKH

SUREDWLRQDU\� OLFHQVH�� %\� RSHUDWLQJ� KLV� YHKLFOH� GXULQJ� WLPHV� RI� WKH� GD\

RXWVLGH� WKH� KRXUV� RI� EHWZHHQ� �� D�P�� DQG� �� S�P��� DSSHOODQW� RSHUDWHG� KLV

YHKLFOH�ZKLOH�KLV�OLFHQVH�ZDV�VXVSHQGHG�DQG�IRU�ZKLFK�KH�KDG�QR�SHUPLVVLRQ

XQGHU� WKH� WHUPV� RI� WKH� SUREDWLRQDU\� OLFHQVH�� $EVHQW� WKH� SHUPLVVLRQ� IRU

DSSHOODQW� WR� RSHUDWH� KLV� YHKLFOH� DV� VWLSXODWHG� E\� WKH� UHVWULFWLRQV� RI� WKH

SUREDWLRQDU\�OLFHQVH��DSSHOODQW¶V�RSHUDWLQJ�SULYLOHJHV�UHPDLQHG�VXVSHQGHG�

���� 7KH� SRVVHVVLRQ� RI� D� SUREDWLRQDU\� OLFHQVH� LV� QRW� WKH� HTXLYDOHQW� RI

UHVWRUDWLRQ� RI� DSSHOODQW¶V� IXOO� RSHUDWLQJ� SULYLOHJHV�� � -XVW� DV� WKH� SHQDOW\� RI

VXVSHQVLRQ�RI�RSHUDWLQJ�SULYLOHJHV�FDQQRW�EH�FLUFXPYHQWHG�E\�SRVVHVVLRQ�RI

D�YDOLG�RXW�RI�VWDWH�OLFHQVH��&RPPRQZHDOWK�Y��&ODDU������$��G��������3D�

&PPZOWK���������VXVSHQVLRQ�LV�QRW�WHUPLQDWHG�E\�WKH�SRVVHVVLRQ�RI�WKH�LQ�

VWDWH� SUREDWLRQDU\� OLFHQVH�� � 6LQFH� DSSHOODQW¶V� RSHUDWLQJ� SULYLOHJHV� KDG� QRW

EHHQ� IXOO\� UHVWRUHG� DW� WKH� WLPH� RI� KLV� WKUHH� LQIUDFWLRQV�� KH� ZDV� SURSHUO\

FRQYLFWHG�RI�YLRODWLRQ�RI�������

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�
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